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258 in the Commercial Company Register of Paris, France) 
 
     v. 
 
                   Zeturf Limited (C35469) 
 
The following provisions which constitute the third of such nature in these proceedings 
shall address the appeal filed by Zeturf Limited with respect to the Judgment of the First 
Hall Civil Court of 16 March 2006, in virtue of which the request made by Advocate Dr 
Joseph Caruana Scicluna (as special mandatary of foreign company GIE Pari Mutuel 
Urbain)1 requesting that the judgment of t he Court of Appeal of Paris of 4 January 2006 
delivered in the law suit between GIE Pari Mutuel Urbain on the one hand and Zeturf Ltd 
and Eturf SA, “be enforced against respondent company in accordance with Regulation 

                                                 
1 By virtue of an application dated 23 February 2006- 
 
 
 
 
 
 
 
 
 
 
 



44/2001” of the E.U. It is being stated that these procedures are the third of such nature 
due to the fact that by virtue of a decision of 6 June 2006, the present Court decided upon 
the application of Zeturf Ltd of 27 April 2006 requesting suspension of the enforcement 
proceedings before the Court of Cassation by abstaining from taking further cognizance 
of the application; moreover by virtue of a further decision of 27 June 2006, the appeal 
filed by the Gaming and Betting Authority was declared null by this Court which 
nevertheless admitted three witnesses to give evidence in these proceedings. In the sitting 
of 25 September 2006, the case was deferred for judgment. 
 
2. Having examined all documents relating to the case, including the deposition of 
Andre’ Meillassoux (pages 363 to 384), as well as all documents and the various 
exhaustive notes of submissions filed by the parties as well as the verbal representations 
made by the capable representatives of the parties at various sittings, this Court is in a 
position to deliver the following judgment. 
 
3. In its appeal application, Zeturf Ltd raises four grounds for appeal against the judgment 
of the First Hall of 16 March 2006. As declared by applicants: 
 

1. Preliminarily the inapplicability of the Regulations [Recte: Regolament] 
to the present case in accordance with Article 1(1) of the Regulations due 
to the fact that it deals with administrative measures 

2. Preliminarily, the judgment of the French Court does not contain any 
order which is enforceable in Malta 

3. By virtue of Article 34(ii) of the Regulations, the appellants were not 
granted a fair hearing under the French proceedings 

4. By virtue of Article 34(i) of the Regulations, the judgment indicated 
above goes contrary to Maltese public policy… 

 
This Court shall first address the first ground of appeal raised. 
 
4. Articles 1(1) of the Council Regulation ( EC) no. 44/2001 of 22 December 2000 
provides: 
 
“This Regulation shall apply in civil and commercial matters whatever the nature of 
the court or tribunal. It shall not extend, in particular, to revenue, customs or 
administrative matters.”  
 
As explained in the book entitled European Civil Practice2: 
 
“There is no definition in the Brussels-Lugano regime of the term “civil and 
commercial matters” but the European Court of Justice has ruled that it is to be 
given an independent interpretation. The concept I known to the domestic legal 
systems of many of the Brussels-Lugano states and  appears in most of the former 
bilateral conventions between them on recognition and enforcement of judgments, 
as well as in the Hague Conventions dating as far back as 1896 and other EU 
                                                 
2 Layton & Mercer, General Editors, Thomson/Sweet & Maxwell (2004), 2nd Ed. Vol. 1 



instruments adopted under Title IV of Part III of the EC Treaty. The legal systems 
of the civil law Brussels-Lugano states generally recognize a distinction between 
public and private law and it is clear that it is private law which includes “civil and 
commercial: matters. The fact that matters of public law are generally excluded 
from the scope of the Brussels-Lugano regime is made clear by the second sentence 
of Article 1(1) (first introduced by the 1978 Accession Convention). The distinction 
between public and private law, though, is not the same in each Brussels-Lugano 
state and matters which the domestic law of one such state would regard as matters 
of public law might not be so regarded by the law of another, or by the European 
Court of Justice for the purposes of the Brussels-Lugano regime.”3     
 
It is expressly due to the divergence existing in the different member states that the 
European Court of Justice adopted an ‘independent’ interpretation that differs from 
various concepts whilst at the same time trying to harmonize them. In the proceedings 
before the said Court in the names Gemeente Steenberger v. Baten (eventually decided 
by the Fifth Category of the Court on 14 November 2002), Advocate General Tizzano 
explained t he following: 
 
“To begin with, I would also recall, as have the parties, that the concept of civil and 
commercial matters referred to in Article 1 of the Convention must be regarded as 
independent and must be interpreted by reference, first, to the objectives ad scheme 
of the Convention and, secondly, to the general principles which stem from the 
corpus of national legal systems. Similarly, I should point out, again as the Court 
has held, that in order to determine whether a decision comes within the concept of 
civil matters, the nature of the persons party to the legal relationship in question is 
to a certain extent irrelevant, irrespective of the national law applicable; the decisive 
criterion is rather whether the relationship is based on an act iure imperii of the 
public authority. Accordingly determination of this question will entail an 
assessment of whether the public authority possesses, in the case in question, powers 
which differ from and are broader than those which a private individual, in a 
similar situation, would enjoy, and in particular whether it scts in the exercise of its 
power.” (underlined by the Court). 
 
In its judgment of 14 November 2002, that same Court stated: 
 
“It is settled case-law that, since Article 1 of the Brussels Convention serves to 
indicate the area of application of the Convention, it is necessary, in order to ensure, 
as far as possible that the rights and obligations which derive from it for the 
Contracting States and the persons to whom it applies are equal and uniform, that 
the terms of that provision should not be interpreted as a mere reference to the 
internal law of one or other of the States concerned. The concept referred to must 
therefore be regarded as an independent concept to be interpreted by reference, 
first to the objectives and, secondly, to the general principles which stem from the 
national legal systems as a whole (Case 29/76 LTU [1976] ECR 1541), paragraph 3; 
Case 814/79 Ruffer [1980] ECR 3807, paragraph 7; and Case C-172/91 Sonntag 
                                                 
3 Pp. 336-337, para. 12.001  



[1993] ECR I-1963, paragraph 18). The Court has made it clear that the 
interpretation results in the exclusion of certain judicial decisions from the scope of 
the Brussels Convention, owing either to the legal relationships between the parties 
to the action or to its subject-matter…Thus the Court has held that, although 
certain judgments in actions between a public authority and a person governed by 
private laws may come within the scope of the Brussels Convention, it is otherwise 
where the public authority is acting in the exercise of its public powers (LTU), cited 
above, paragraph 4, and Ruffer, paragraph 8.)4           
 
5. In other words, the most important element in determining whether the present case 
relates to “a civil (or) commercial matter” or to “(an) administrative matter(s)”, is that 
one must consider the powers exercised by each of the parties. If  these powers are in 
excess of or superior to the rights/powers normally exercisable by private persons in their 
relationship with each other, the matter cannot be precisely considered as a civil or 
commercial issue. It shall be emphasized that the second part of Article 1(1) provides that 
the Regulation “..shall not extend, in particular, to revenue, customs or administrative 
matters” (as underlined by the Court), terminology indicating that the matter is of a fiscal, 
customs or administrative nature are also (in particular) excluded, howsoever, the 
important factor to be positively determined is whether the subject-matter is civil or 
commercial in nature, that is whether it falls within the category of private law as 
opposed to public law. In the publication European Civil Practice, cited above, the 
authors, after examining nine judgments of the European Court (including Steenbergen v. 
Baten), declare the following: 
 
“It is apparent from these decisions that, on the current state of the cases, it is not 
sufficient that, on the current state of the cases, it is not sufficient to exclude a case 
from the scope of the Brussels-Lugano regime that the action is one brought by or 
against a public body acting in the exercise of its public law powers. It is necessary 
to go further and consider whether they go beyond those which apply to private 
persons. If they are rights and duties which would attach to private persons, the 
claim is not thereby excluded from the scope of the regime. This is true even if the 
public body’s conduct was governed by rules which, as a matter of domestic law, are 
regarded as public law, and irrespective of whether in the state where the public 
body is constituted, those rights and obligations would be justiciable before 
administrative courts rather than the ordinary courts5.” (Court’s emphasis)  
 

                                                 
4 Para. 28-30. 
5 P. 345, para. 12.021. See also Jaffey on Conflict of Laws (2nd . Ed.) 2005, OUP, p. 190-191:  
“The difficulty with requiring the public authority to be acting in the exercise of its powers, before 
the matter can be excluded from the Convention, id that it is often hard to tell whether a public 
authority is acting in a private capacity or in the exercise of its powers. In Netherlands State v. Ruffer 
the Court of Justice held that a public authority, in this case the Dutch State, was acting in the 
exercise of its powers in respect of a public waterway when it s ought to recover from a German 
shipowner the costs of removing a wreck, event though under Dutch law (the Dutch courts being 
seised of the matter) the action was classified as one of tort. The case was concerned with a 
community concept and it would therefore be inappropriate to allow Dutch law to classify it 
according to domestic criteria …” 



6. In the light of these principles and after having examined all acts and documents of the 
case, this Court is of the opinion that although GIE Pari Mutuel Urbain is registered as a 
commercial company6, the laws under which it was established7 and the scope for which 
it was established grant the company rights and obligations which are far more extensive 
than the rights and obligations applicable between private individuals. Document Z2 
(page 30. et seq.) as well as the testimony of Andre’ Meillassoux (who stressed the strong 
interest of the French Government in the Company as well as the supervision exercised 
over it), clearly indicate that the primary scope of the company is to protect and oversee 
French public policy with respect to horse race betting. It has been established that the 
members of the GIE (Groupement d’Interet Economique) are horseracing societies 
(which, as observed by the French Conseil d’Etat in the judgment of 9 February 19798 
constitute the following “…en tant qu’elles sont chargees d’organiser les courses et le 
pari mutual, ne sont pas investies d’une mission de service public et qu’elles ont le 
caractere de personnes morales de droit prive…”), nevertheless, that same judgment 
which appellant company sought to enforce, that is, the judgment of the Court of Appeal 
of Paris of 4 January 2006 states in the most clear and ample manner (refer to 
translation): 
 
“Whereas concerning the first point9, the French provisions which do not have an 
economic objective (the GIE is controlled by the State and is a non-profit making 
organization as is specified in article 3 of the articles of association) are intended to 
protect French public policy.”  
 
In the proceedings before the French  Courts, the company against which the appeal was 
filed therefore did not act within the sphere of private law which regulates business, 
whether civil or commercial, between private persons, but rather in the sphere of public 
law, in order to protect the monopoly in the interest of the ordre public francais. It 
therefore follows that the subject matter of the judgment of the Court of Appeal of Paris 
of 4 January 2006, though formally or apparently of a civil or commercial nature, does in 
reality fall within the realm of public law and is therefore excluded from the sphere of 
applicability of Regulation 44/2001, in view of the provision of Article 1(1) of the same 
regulation indicated above. 
 
7. It also follows that it is not necessary for this court to consider the other grounds of 
appeal cited. 
 
8. On the basis of the above, the Court upholds the second request of appellant company 
and consequently cancels and revokes the judgment of the First Hall Civil Court of 16 
March 2006 in virtue of which the decision of the Court of Appeal of Paris of 4 January 
2006 in the names GIE Pari Mutuel Urbain v Zeturf Ltd et (number 05/15773) was 
                                                 
6 See document PMU1  annexed to the reply of GIE Pari Mutuel Urbain of 3 March 2006 filed before 
the First Hall 
7 One of  which dates back to 2 June 1891 
8 See document PMU3 annexed to the report indicated in the note in calce number 6 
9 That is, whether A French judge was required to exercise his powers “in view of French public policy 
regulations in the absence of any ‘clear and incontestable contrariety’ with community laws” or 
whetherthe same judge was due to exercise these powers “directly in view of community law”  



declared enforceable by virtue of Regulation 44/2001 and consequently rejected the 
request made in the application filed by GIE Pari Mutuel Urbain on 23 February 2006; 
Given the circumstances of the case, this Court deems it unnecessary to make any further 
considerations with respect to the first and the third requests made in the appeal 
application and therefore abstains from taking any further cognizance of the other two 
grounds of appeal.. 
 
The expenses of this appeal as well as expenses in relation with the proceedings before 
the Court of First Instance (if applicable) shall be disbursed by the company against 
whom the appeal was lodged that is to say GIE Pari Mutuel Urbain, 
 
 
 
Deputy Registrar 
 
 
gr 
 


