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EU law does not preclude Italian legislation which, by reference to an EU regulation 
not in force at the time, provides for the application of compound interest to the 

recovery of State aid 

Thus the company A2A will have to repay not only €170 million in capital, but also €120 million in 
compound interest 

In Italy, municipalities have traditionally provided various services to their local communities, such 
as distribution and treatment of water, public transport, gas distribution, etc. Those services may 
be provided directly or indirectly through, inter alia, undertakings with a majority public 
shareholding. At the beginning of the 1990s, Italy granted tax exemptions and subsidised loans to 
those undertakings. The undertakings concerned were in particular exempt, for three years, from 
corporation tax and could contract low-interest loans. 

By decision of 5 June 2002,1 the Commission considered that those tax exemptions constituted 
State aid incompatible with the common market. It therefore ordered Italy to recover the aid. 
Several companies, including ASM Brescia and AEM, brought, together with Italy, actions before 
the General Court for annulment of the Commission decision. All those actions were dismissed in 
2009,2 as were the appeals brought against several judgments of the General Court.3 

By a judgment of 1 June 2006,4 the Court of Justice held that Italy had failed to fulfil its obligations 
by not recovering the aid from the beneficiaries. Following that judgment, in 2008 Italy took the 
measures necessary to recover the aid in question. It in particular provided in its legislation that, by 
reference to an EU regulation5 which entered into force in 2004 (that is to say after the 
Commission decision of 2002), the amounts to recover would be subject to compound interest.6 

On that basis, the Italian authorities require the companies ASM Brescia and AEM, which in the 
meantime merged to create the company A2A, to repay €170 million by way of the corporation tax 
which they did not pay as a result of the exemption granted by Italy and to repay €120 million by 
way of compound interest. A2A contests the basis of calculation of interest before the Italian 
courts. Hearing the case at last instance, the Corte suprema di cassazione (the Italian Court of 
Cassation) asks the Court of Justice whether the Italian legislation could provide for compound 
interest by reference to a regulation which was not yet applicable on the date recovery of the aid 
was ordered by the Commission. 
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In today’s judgment, the Court notes that, at the time when the Commission ordered recovery of 
the aid, EU law7 did not state whether interest should be calculated on a simple or compound 
basis. It notes that, since the decision to recover aid was adopted before the entry into force of the 
EU regulation at issue, the question whether the interest should be calculated on a simple or on a 
compound basis was not regulated at that time by any provision of EU law, especially as the 
practice of the Commission applicable at the time referred, on that point, to national law.8 It was 
therefore solely for Italian law to determine whether the interest rate should be determined 
on a simple or on a compound basis.             

The Court notes moreover that where a national measure implements EU law, the Member State 
concerned must respect the general principles of EU law such as the principles of legal certainty 
and protection of legitimate expectations. The Court must therefore satisfy itself that the Italian 
legislation respects those principles. In that regard, the Court notes that the principle of legal 
certainty precludes legislation being applied retroactively to a situation which arose prior to the 
entry into force of that legislation and that, if the new law is valid only for the future, it applies also 
to the future effects of situations which arose during the period of validity of the old law.9 The tax 
assessments providing for the application of compound interest were notified to A2A after the entry 
into force of the Italian legislation providing for the calculation of interest on a compound basis. 
Since the State aid at issue had not been recovered or even set out in a tax assessment on 
the date the Italian legislation entered into force, the latter cannot be considered to affect a 
situation which arose earlier. Therefore, the Italian legislation has no retroactive effect and 
only applies new rules to the future effects of situations which arose under the earlier rules.      

Furthermore, in the light of the long delay between the adoption of the recovery decision by the 
Commission in 2002 and the recovery order issued by the Italian authorities in 2009 to A2A, it must 
be considered that the application of compound interest is a particularly appropriate means 
of neutralising the competitive advantage granted unlawfully to undertakings benefitting 
from the State aid at issue.     

 

NOTE: A reference for a preliminary ruling allows the courts and tribunals of the Member States, in disputes 
which have been brought before them, to refer questions to the Court of Justice about the interpretation of 
European Union law or the validity of a European Union act. The Court of Justice does not decide the 
dispute itself. It is for the national court or tribunal to dispose of the case in accordance with the Court’s 
decision, which is similarly binding on other national courts or tribunals before which a similar issue is raised. 

 

Unofficial document for media use, not binding on the Court of Justice. 

The full text of the judgment is published on the CURIA website on the day of delivery.  
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