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Case C-564/19

Summary of the request for a preliminary ruling pursuant to Article 98(1) of
the Rules of Procedure of the Court of Justice

Date lodged:
24 July 2019
Referring court:

Pesti Kodzponti Kerileti Birdsdg (Central /Districty,Court, “Rest,
Hungary)

Date of the decision to refer:
11 July 2019
Defendant:

IS

Subject-matter of the maingproceedings

Criminal proceedings before\the Pesti KOzponti Keruleti Birosag (Central District
Court, Pest) against 4S, a Swedish national, for an offence of misuse of firearms
and ammunition.

Subject-mattex, andilegal hasis of the request for a preliminary ruling

The referring courtiseeks guidance on the interpretation of the right to a fair trial
in relation, first,"to the adequacy of language interpretation (I); second, the
decision of the president of the Orszagos Birdsagi Hivatal (National Office of the
JudiCiaryy, ‘OBH?) to withdraw the calls for applications to fill positions of judges
and, highwJlevel judicial posts (11); and, third, the salary situation of Hungarian
judgesy(Hl).

Legal basis of the request for a preliminary ruling: Article 267 TFEU

Questions referred for a preliminary ruling

1.A Must Article 6(1) TEU and Article 5(2) of Directive 2010/64/EU be
interpreted as meaning that, in order to guarantee the right to a fair trial for
defendants who do not speak the language of the proceedings, a Member
State must create a register of properly qualified independent translators and
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interpreters or — failing that — ensure by some other means that it is
possible to control the quality of language interpretation in court
proceedings?

If the previous question is answered in the affirmative and if, in the specific
case, since the language interpretation is not of adequate quality, it is not
possible to establish whether the defendant has been informed of the subject
matter of the charge or indictment against him, must Article 6(1) TEU and
Avrticles 4(5) and 6(1) of Directive 2012/13/EU be interpreted as meaning
that, in those circumstances, the proceedings cannot continue indis absence?

Must the principle of judicial independence referred to ‘in theysecond
subparagraph of Article 19(1) TEU, Article 47 _of “the “Charter of
Fundamental Rights and the case-law of the Court of Justice of the European
Union be interpreted as meaning that that principle,is ‘breached, where the
president of the National Office of the Judiciary, wha is responsible for the
central administration of the courts and whonis appeinted by theqarliament,
the only body to which he or she is accountableand,which may remove him
or her from office, fills the post of president of a‘court —a president who,
inter alia, has powers in relation to organisation of‘the ‘allocation of cases,
commencement of disciplinary procedures againstyudges, and assessment of
judges — by means of a direct temporarysnomination, circumventing the
applications procedure and constantly disregarding the opinion of the
competent self-governance bodies of,judges?

If the previous question is_answered in the affirmative and if the court
hearing the specifie,case hasyreasonable grounds to fear that that case is
being unduly prejudicedyas ay result of the president’s judicial and
administrative “activities, \must©the principle of judicial independence be
interpreted,as\meaningithat afair trial is not guaranteed in that case?

Must “the “principle, ofsjudicial independence referred to in the second
subparagraphs, ofy, Article 19(1) TEU, Article 47 of the Charter of
Fundamental,Rights and the case-law of the Court of Justice of the European
Wnion be interpreted as precluding a situation in which, since 1 September
20148 = unlike the practice followed in previous decades — Hungarian
judges receive by law lower remuneration than prosecutors of the equivalent
category who have the same grade and the same length of service, and in
which, in view of the country’s economic situation, judges’ salaries are
generally not commensurate with the importance of the functions they
perform, particularly in the light of the practice of discretionary bonuses
applied by holders of high level posts?

If the previous question is answered in the affirmative, must the principle of
judicial independence be interpreted as meaning that, in such circumstances,
the right to a fair trial cannot be guaranteed?



l. Quality control of language interpretation in the light of the right to a
fair trial

Provisions of EU law relied on
— Treaty on European Union (‘TEU”): Article 6

— Charter of Fundamental Rights of the European Union (‘Charter of
Fundamental Rights’): Article 47

— Treaty on the Functioning of the European Union (‘TFEU”): Axticle’82(1) and
(2)(b)

— Directive 2010/64/EU of the European Parliament,and of the Ceuncil “of
20 October 2010 on the right to interpretation and: translation ‘in criminal
proceedings (OJ 2010 L 280, p. 1): Articles 5(1) and.(2) and,9(1)

— Directive 2012/13/EU of the European Parliament“andyof the Council of
22 May 2012 on the right to information in ‘eriminal proceedings (OJ 2012
L 142, p. 1): Articles 4(5) and 6(1)

Provisions of national law relied on

— A biintetdeljarasrol sz61g:2017. évi X C. torvény (Law XC of 2017 on Criminal
Procedure): Articles 78(1), 201(1), 866(2) and 755(1)(a)(aa)

— A szakforditasrol“és, tolmacsolasrél sz6l6 24/1986. (V1.26.) minisztertanacsi
rendelet (Decree'24/1986, of theyCouncil of Ministers of 26 June on specialist
translation and‘interpretation):Articles 2 and 6(1)

— A szakfordito, es tolmacskepesités megszerzésének feltételeirél szolo 7/1986.
(V.26 MM rendelet (Decree 7/1986 of the Ministry of Culture of 26 June
1986 on “conditions *for the authorisation of specialist translators and
interpreters):Article 1(1) and (2)

Suecinct presentation of the facts and the procedure in the main proceedings

IS was arrested in Hungary on 25 August 2015 and questioned as a suspect on the
same day. Before questioning, a defence lawyer and an interpreter were appointed
for 1S because he does not speak Hungarian. During the questioning of IS, in
which the defence lawyer was unable to participate, IS was notified of the charge,
following which, since it had not been possible for him to be advised by his
defence lawyer, IS refused to make a statement. In addition, communications
between IS and his defence lawyer can only be effected through an interpreter.
Although the officer in charge of the investigation made use of a Swedish
interpreter during the questioning, no information is available concerning the



SUMMARY OF THE REQUEST FOR A PRELIMINARY RULING — CASE C-564/19

system for selecting the interpreter or concerning whether proper checks were
made of the interpreter’s suitability and of whether the interpreter and the suspect
were able to understand one another.

IS’s arrest came to an end after questioning and the defendant is currently abroad.
Given that the prosecution is seeking the imposition of a fine, it was not possible
to issue a European or national arrest warrant and, therefore, if IS fails to appear
in court, despite having been duly summoned, the court must hear the criminal
proceedings in his absence.

Essential arguments of the parties to the main proceedings

IS’s defence lawyer submits that it is necessary to miake ayrequest for a
preliminary ruling on the interpretation of the provisionsief Directives2010/64/EU
relating to the adequacy of language interpretation in thetlight*ef the exercise of
the right to information.

Succinct presentation of the reasoning in the request for aypreliminary ruling

Directive 2010/64/EU was not properly transposed integnational law either in
2013 or subsequently. There is no_register ofstramnslators and interpreters of any
kind in Hungary; nor does any clear legislation ornational practice exist regarding
who can be appointed as an “interpreter, or translator, and under what
circumstances, in each particular caseaSpecific legislation exists only in relation
to certified translation.

Quality control of, language, interpretation is not systematically guaranteed in
Hungary. Neither, the, defence lawyer nor the judge can ensure the quality of
language interpretation. However, if the interpreter lacks the appropriate specialist
knowledge, theyaccused petson’s right to information and right of defence may be
breached:

Thereferring court, asks whether national legislation and practice are compatible
with the EU directives on the rights of accused persons and whether it follows
from theinterpretation of EU law that, in the situation described, the court cannot
continue the proceedings against the accused person in his absence.

I. Effects on judicial independence of the decision to withdraw the calls
for applications to fill positions of judges and high level judicial posts
Provisions of EU law relied on

— TEU: Articles 2, 6(1) and (3), and 19(1)

— Charter of Fundamental Rights: Article 47
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— Case-law of the Court of Justice of the European Union, in particular:
judgments of 24June 2019, Commission v Poland (C-619/18,
ECLI:EU:C:2019:531, paragraphs 52 and 72) to 74; of 25 July 2018, Minister
for Justice and Equality (C-216/18 PPU, ECLI:EU:C:2018:586),
paragraphs 48, 67 and 75, and of 27 February 2018, Associacdo Sindical dos
Juizes Portugueses (C-64/16, ECLI:EU:C:2018:117, paragraph 43); Opinion of
Advocate General Tanchev in A.K. and Others (C-585/18, C-624/18 and
C-625/18, ECLI:EU:C:2019:551), points 120 to 122 and 125 to 128, and
judgment of 27 May 2019, OG and PI (C-508/18 and C-82/19 PPU,
ECLI:EU:C:2019:456, paragraph 90)

Provisions of national law relied on
— Magyarorszag Alaptorvénye (Fundamental Law of Hungary): Article 25

— A birosagok szervezetérdl és igazgatasardl szold 200, évi,CLXE, topvény (Law
CLXI1 of 2011 on the organisation and administrationefitheicourts): Articles 76
and 130 to 133

Succinct presentation of the facts and the'procedure inithe main proceedings

Responsibility for the central administration of the courts lies with the president of
the OBH, who is appointed by the parliamentfor.a term of nine years. The power
to supervise the president of the OBH"and to approve decisions adopted by her in
relation to certain matters rests with the Orszagos Biroi Tanacs (National Council
of the Judiciary; ‘OBE), which is elected by judges.

On 2 May 2018, ‘following an,investigation, the OBT issued a report in which it
concluded that the‘presidentiof thesxOBH, without adequate factual reasons and, in
a number_offyinstances, “without any explanation, withdrew the calls for
applications to fill pesitiens“of judges and high level judicial posts, following
which: she filled. the,high level posts on a temporary basis by means of direct
nomination.

No'ptresidentshas been appointed to the Févarosi Torvényszék (Budapest High
Court),Hungary), in whose judicial district the district court seised of the present
criminalproceedings is situated, since 5 January 2018. The president of the OBH
published”a call for applications to fill the post of president on a total of three
occasions but each time she withdrew the call for applications and directly
appointed a judge sitting in another court to that post for a term of one year.

After issuing a total of eight warnings relating to legality, which, essentially, were
ineffective, the OBT commenced before the parliament, on 8 May 2019, the
procedure to remove the president of the OBH from office, on the grounds that
she had systematically breached the constitutional principle of the scrutinised
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exercise of power. However, the parliament rejected the OBT’s initiative without
any debate or examination of the substance.

Essential arguments of the parties to the main proceedings

IS’s defence lawyer requested that a request be made for a preliminary ruling on
the incompatibility of that practice with the Charter of Fundamental Rights.

Succinct presentation of the reasoning in the request for a preliminary ruling

The president of the OBH has wide-ranging powers. In that comnectien, the
appointment and promotion of judges are also dependent on decisions, made by
her. She has a decisive influence on the training of judges, ‘en theiroppertunities
to take part in study trips abroad and on the daily practice of‘theirprofession.
When the post of president of a tetdrvényszék (high, coutt)yoref an itélotabla
(regional court of appeal) is filled by direct nominationy,the presidentiof the OBH
is able to exert considerable influence over the allocation of cases, judges’ liability
to disciplinary action and the assessment of their judicial,work. Judges who
perform judicial functions are also faced with sertous reprisals for expressing
critical opinions of the activities of the president of the OBH or of the holders of
high level office.

In the judicial system, the OBT represents Self-governance for judges and is the
polar opposite of the OBH/ Although the OBT 1Is entitled to approve appointments
to senor judicial posts when the advisory*body does not support the candidates, in
practice its powers are notisufficientifor the effective supervision of the president
of the OBH. A nUmber ‘of international bodies have described the fact that the
power of thepresident ‘of then\OBH is not subject to effective scrutiny as a
systemic failing.

The refercinghcourt asks whether judges who perform judicial functions in a court
in which thesholderef the highest office has been appointed by direct nomination
by the ‘president of the® OBH, without calling for applications or following an
applications, process which has been cancelled, can be regarded as independent.
JTheyjudge hearing the present case performs his functions in the Pesti Kdzponti
Kerilleti Birosag (Central District Court, Pest), which belongs to the judicial
districtyof the Févarosi Torvényszék (Budapest High Court). That judge is a
member of the OBT and his applications for senior judicial posts were rejected in
2017 by the president of the OBH without valid reason. On a proposal from the
president of the OBH, the former president of the FOvarosi Torvényszék
(Budapest High Court), who was appointed by direct nomination, began
disciplinary proceedings against him in June 2018 and, owing to his membership
the OBT, a number of defamatory articles were also published about him in the
Hungarian press.
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Powers relating to staff are currently exercised over judges of the Pesti Kézponti
Kertleti Birosag (Central District Court, Pest) by a directly nominated president
who, in his capacity as holder of a senior judicial office, expressed on a number of
previous occasions views favourable to the president of the OBH in open letters.
Moreover, after similarly withdrawing a call for applications, the president of the
OBH also appointed by direct nomination the president of the criminal division,
who is responsible for the professional management of criminal judges who
perform their functions in the district of the Févarosi Torvényszék (Budapest High
Court), to carry out management duties.

In view of the fact that, in the case of the Fovarosi Torvényszék (Budapest High
Court), the president of the OBH is able to exert substantialgpolitical ifluence
over judges, in particular over certain members of the OBTgthe independence of
the judges of those courts is questionable.

I11.  Salary situation of Hungarian judges

Provisions of EU law relied on
— TEU: Article 6(1) and (3)
— Charter of Fundamental Rights: Artiele 47

— Case-law of the Court of Justice of‘the European Union, in particular, judgment
of 27 February 2018, Associagdo Sindical dos Juizes Portugueses (C-64/16,
ECLI:EU:C:2018:117, paragraph45)

Provisions of natienal®lawareliedion

— Magyarotszag 2019n¢vi kozponti koltségvetésérol szoldo 2018. évi L. torvény
(Law L'ef 2048+0n Hungarian general budgets for the year 2019): Article 64(1)

& A'hirak jogallasarol és javadalmazasardl szolé 2011. évi CLXII. torvény (Law
CL Xl 02011 on the legal status and remuneration of judges): Annex No 2

— Alegfobb ligyész, az ligyészek és mas ligyészségi alkalmazottak jogallasarol és
az Ugyészi életpalyardl szolo 2011. évi CLXIV. torvény (Law CLXIV of 2011
on the legal status of the Prosecutor General, prosecutors and other staff of the
prosecution service and on the career of prosecutor)

Succinct presentation of the facts and the procedure in the main proceedings

The statutory amendment which entered into force on 1 September 2018 increased
grade and management supplements in respect of prosecutors’ remuneration,
whereas no changes were introduced in relation to the grade supplements or other
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salary components of judges. That broke with the practice whereby judges would
receive the same salary as prosecutors of the equivalent category who had the
same grade and the same length of service.

The OBT has already told the Minister for Justice that a salary increase is
necessary so that judges cannot be influenced by the practice of discretionary
bonuses and additional incentives which may be granted by holders of senior
posts. The OBT does not consider appropriate the practice of the president of the
OBH which involves seeking to offset low salaries by one-off bonuses and
incentives granted at her discretion. To date, no legislative bill has beén presented
which includes new salary scales.

Essential arguments of the parties to the main proceedings

IS’s defence lawyer has requested that an application be‘made for a preliminary
ruling on the unfairly low level of Hungarian judges’ salaries,comparedawith those
of prosecutors, as regards the compatibility of thisypractiee with, the Charter of
Fundamental Rights.

Succinct presentation of the reasoning in the'request far a preliminary ruling

The referring court asks whether, firsthinthe light of the judgment in Associagdo
Sindical dos Juizes Portugueses, ‘tegardybeing /had to inflation, the country’s
economic standing and average incomes, the fact that judges’ salaries have not
been reviewed for a long period of time“has in reality the same effect as a salary
reduction. The second. question that,arises is whether the Hungarian State, by
increasing prosecutors™salaries, has deliberately placed the Hungarian judiciary in
a humiliating positionysinge, without any valid reason, it has not brought judges’
salaries intoline'with prosecutors ™ salaries.

Furthermere;ithe discretionary incentives granted by the president of the OBH and
holders of high“leveljudicial office raise in themselves the issue of the influence
exertedover jJudges and the breach of judicial independence. Based on the
foregoing “considerations, the salaries of Hungarian judges, which are also
humiliatinglytlew compared with other European countries, and the practice of the
president'ef,the OBH of granting bonuses generally and systematically breach the
principle,of judicial independence.



