EN

Translation C-713/20—-1

Case C-713/20

Summary of the request for a preliminary ruling pursuant to Article 98(1) of
the Rules of Procedure of the Court of Justice

Date lodged:
24 December 2020
Referring court:

Centrale Raad van Beroep (Higher Social Security and,Civil Service
Court, Netherlands)

Date of the decision to refer:
17 December 2020
Appellants:
Raad van bestuur van de'Sociale,verzekeringsbank
Y
Respondents:
X

Raad van bestuurvan de Sociale verzekeringsbank

Subject matter of,the'main proceedings

Accrualhof secial security rights of temporary agency workers residing in another
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Questions referred for a preliminary ruling

1. Must Article 11(3)(a) of [Regulation (EC) No 883/2004] be interpreted as
meaning that a worker who resides in a Member State, and works in the territory
of another Member State on the basis of a temporary agency contract, under which
the employment relationship ends as soon as the temporary assignment ends and is
then resumed again, remains subject to the legislation of the latter Member State
during the intervening periods, so long as he has not temporarily ceased that
work?

2. What factors are relevant for assessing whether or not there 4 aytemporary
cessation of activity in such cases?

3. How much time must elapse before a worker who is ng “lenger in,a
contractual employment relationship is to be regardedyasshavingstemporarily
ceased his activity in the country of employment, unless, there areyconcrete
indications to the contrary?

Provisions of European Union law relied @n

Article 1, paragraphs (a) and (b), Article 1%(1), (2)~and (3)(a) and (b) of
Regulation (EC) No 883/2004

Provisions of national law relied on

Article 6(1)(a) and (b), ‘andy(3), Article 6a(a) and (b), Article 13(1)(a) of the
Algemene Ouderdemswet (General Law on Old-Age Pensions; ‘AOW”)

Article 6(1)(a)%and (b);, and (3);, Article 6a(a), (b) and (c) of the Algemene
Kinderbijslagwet (GenerahLaw,on Child Benefits)

Article 6(a),and’ (b), and Article 9 of the Besluit uitbreiding en beperking kring
vanyverzekerden volksverzekeringen 1999 (Decree of 1999 on the extension and
restriction,of theicategory of persons insured in respect of national insurance)

The casewof X

Succinct presentation of the facts and procedure in the main proceedings

X has Netherlands nationality and moved from the Netherlands to Germany,
where she has never worked. She has, however, intermittently carried out
temporary agency work in the Netherlands. Under her temporary agency contract,
the employment relationship ends by operation of law as soon as the assignment is
terminated at the client’s request. In addition, X carried out activities in the
Netherlands for no remuneration or for very little remuneration.
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By decision of 6 July 2015, the Sociale Verzekeringsbank (Netherlands Social
Security Bank; ‘Svb”) provided a pension statement showing that X had accrued
only 82% of the pension under the AOW because she was only insured under the
AOW during the periods that she actually worked as a temporary agency worker
in the Netherlands.

The Rechtbank (District Court) upheld X’s appeal against that decision, finding
that the periods between the various temporary work assignments should be
regarded as periods of leave or of unemployment. Referring to the judgment of the
Court of Justice of 23 April 2015, Franzen and Othersd (C-382/13,
EU:C:2015:261), the District Court ruled that X must be deemed-toshave been
insured under the AOW during those periods. It is not desirablg for a,persen to be
subject to the social security system of another Member State for relatively‘short
periods at a time. The Svb lodged an appeal against the District Coust’s*uling.

Essential arguments of the parties in the main proceedings

According to the Svb, X’s case cannot be gempared withithe*Eranzen judgment
because the employment relationship in the'cases that led'to that judgment, unlike
that in the present case, was not intergipted. The characteristic of X’s temporary
agency contract is precisely that this contracthends when the client no longer
makes use of X’s services and thé€temporary employment agency then no longer
has any obligation whatsoever towards heriaShe cannot be deemed to be on leave
or unemployed. On thegbasis of, Article'®d(3)(a) and (c) of Regulation
No 883/2004, read in conjunction with Article 11(2) of that regulation, X does not
satisfy the conditions for'being deéemed to bea worker, as she has not received any
unemployment benefit fromithe\Netherlands. As regards the periods during which
she did not work; the applicable legislation must be determined on the basis of
Article 11(3)(e)of Regulation Na:883/2004.

X maintaing that thewactivities she pursued were entirely focused on the
Netherlands, evensthough she lived in Germany. She was therefore continuously
instred\underithe"AOW.

The ease,of Y

Succinct presentation of the facts and procedure in the main proceedings

Y lives with his family in Poland. He has worked in the Netherlands, with some
interruptions, since 16 July 2007, on the basis of various types of employment
contract with the same temporary employment agency as X.

From 20 July 2015, a fixed-term temporary agency contract was in force between
Y and the temporary employment agency for a period of eight months. Under a
clause in that contract, when the work for the client ended, Y had to accept
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suitable substitute work. If he refused, the employment contract would end
prematurely.

Y did not work from 1 January 2016 to 7 February 2016. The contract referred to
in paragraph 7 ended on 31 December 2015. A new temporary employment
contract was entered into as of 8 February 2016.

By decision of 29 March 2016, the Svb informed Y that he was not entitled to
child benefit for January and February 2016 because he was not working in the
Netherlands on the first working day of those months. As of March 2016, he again
received child benefit. In response to Y’s objection, the Svb repliedby'decision of
20 May 2016 that the temporary employment contract had lapsed duringshis stay
in Poland because he was no longer available for work at thatstime:

The District Court dismissed Y’s appeal as unfounded, ‘primarily, because he did
not have an employment contract in January 2016 and the\first week of\February
2016. It could not be assumed that he was on paid @munpaithleave during that
period. Nor was there any question of discrimination“ensthe, basis of place of
residence, or of a prohibited barrier to the freesmovement ofipersons.

Essential arguments of the parties inithe main,procegdings

Y argues that his employment contract'was,not interrupted. He took unpaid leave
between 1 January and 8 February 2016 in,consultation with the employer. In the
alternative, he argues that ane of the objectives of Regulation No 883/2004 is that,
in the event of a break in,employment of less than three months, the legislation of
the last country of employmentremains applicable. The refusal by the Netherlands
to pay child benefityconstitutes, thter.alia, an unlawful distinction on the basis of
place of residence and, type of .employment, as well as an unlawful barrier to
freedom ofmovement.

The Svbamaintains that itswdecisions are correct. Like other workers, temporary
agency. workerssarewin “principle, insured for the duration of the employment
eontracti,However,\Y ’s temporary agency contract was effectively terminated as
of L January 2016. He was therefore not insured until the new employment
contract, of 8 February 2016. Referring to settled case-law, the Svb notes that there
is ‘sufficient, justification in the Netherlands insurance system applicable to
residentsy for example, as regards old age pensions and child benefit, for the fact
that in principle only residents are insured. There is therefore no question of a
prohibited distinction.

Succinct presentation of the reasoning in the request for a preliminary ruling

The issue in dispute is whether the Netherlands national insurance schemes
continued to operate during the intervening periods in which X and Y were not
working. In order to answer that question, it is necessary to determine the Member
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State whose legislation was applicable to the persons concerned during those
periods under Regulation No 883/2004.

Under Article 11(1) of Regulation No 883/2004, persons to whom the regulation
applies are to be subject to the legislation of a single Member State only. Under
Article 11(3) of that regulation, a person pursuing an activity as an employed or
self-employed person in a Member State is to be subject to the legislation of that
Member State (subparagraph (a)). Any other person to whom the provisions of
subparagraphs (a) to (d) do not apply is to be subject to the legislation of the
Member State of residence (subparagraph (e)).

The question is whether the situation of X and Y in the intervening, perieds falls
under the ‘activity as an employed or self-employed pesson’wreferred to in
Article 11(3)(a) of Regulation No 883/2004. Under Article™l(a) of thatsegulation,
that is the case where the activity or equivalent situation‘is, treated as'suchfer the
purposes of the social security legislation of the Member“State in which such
activity or equivalent situation exists. What must.be, assessed ) therefore, is
whether, for the purposes of the Netherlands soecial “security “legislation, the
situation of the persons concerned during the®intervening periods is to be treated
as an activity as an employed or self-employed person, or as equivalent to such an
activity.

In the specific case of X, her activity, during the tervening periods cannot be
regarded as work for economic purposespasaequired by national legislation. Such
activity does not qualify fof insurance,under. national law and therefore cannot be
regarded as an activity as an employed or self-employed person under Article 1(a)
and (b) of Regulation N0'883/2004.

In the specific case of Yy, the referring court proceeds on the assumption that the
temporary agency contract hetween Y and the temporary employment agency was
terminatedd on, hJanuary, 2016. Consequently, there was no question of
employmentywithin the'meaning of the national legislation during the period from
1 January 2016to"7.February 2016.

The question then, inrespect of X and Y, is whether the intervening periods are to
be‘regarded-as situations equivalent to [employment] activity, which are treated as
such\for, the purposes of the application of the Netherlands social security
legislation."Unpaid leave is leave agreed to by employer and employee for part or
all of the,working time. That is the case only if the employment relationship
subsists and the obligation to perform work and the obligation to pay wages
resume at the end of the agreed period.

In the case of X and Y, no employment relationship existed in the intervening
periods. Indeed, they were not regarded as workers during those periods, nor was
there any question of temporary interruptions of employment. Consequently,
Netherlands legislation was not declared applicable pursuant to Article 1(a) in
conjunction with Article 11(3)(a) of Regulation No 883/2004.
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However, according to the referring court, that does not mean that the legislation
applicable during the intervening periods must then be determined by reference to
Article 11(3)(e) of Regulation No 883/2004 (legislation of the country of
residence). According to the Svb, Article 11(3)(e) of Regulation No 883/2004
must be applied, however, because X and Y temporarily stopped working during
the intervening periods. The duration of those periods is not relevant.

In X’s case, the parties and the District Court referred to the Franzen judgment
(C-382/13, EU:C:2015:261). The District Court infers from the last sentence of
paragraph 50 of that judgment that a person who pursues an activity‘in only one
Member State, even though there is no ongoing employment relationship between
the employer and the worker, nevertheless remains subject tg, thedlegislation of
that Member State.

The Svb, on the other hand, refers to the deliberation of\thexCourt of Justice in
paragraphs 51 and 52 of the Franzen judgment (C-382/13, EW:C:2015:261) on the
application of the legislation of the country of residence.

Furthermore, the provisions of Title Il ofgsRegulation, N©,883/204 constitute a
complete and uniform system of conflict rules which are intended not only to
prevent the simultaneous application of @sumber of national legislative systems,
but also to ensure that the persons covered by,that regulation are not left without
social security cover because there isynoylegislationswhich is applicable to them
(judgment of 8 May 2019, SFy, C-631/17, EU:C:2019:381, paragraph 33).
Article 11(3)(e) of Regulation~No 883/2004, applies to all persons not referred to
in subparagraphs (a) to (d) of that pravision, and not only to those who are
economically inactive.

The referring court believessthat itean infer from that case-law that persons who
normally worksinta Member State are covered by Article 11(3)(a) of Regulation
No 883/2004;%s0 “long as ‘they,have not definitively or temporarily ceased their
activity. Whether an'employment relationship still exists does not even appear to
be a decisive factor. The fact that Article 11(3)(e) of Regulation No 883/2004
provides for a‘separatesconflict rule for situations not envisaged in subparagraphs
(@).to"(d) ef that'prowision does not alter that conclusion. If, however, the activity
ceases, evenntemporarily, the legislation of the country of residence becomes
applicable.

The referring court further deduces from the judgment of the Court of Justice of
19 September 2019, Van den Berg and Others (C-95/18 and C-96/18,
EU:C:2019:76), that the Netherlands, as the country of employment, is not obliged
to include in its insurance scheme a worker resident in another Member State for
periods during which, by virtue of Title Il of Regulation No 883/2004, the
legislation of the country of residence is applicable to that worker.

It is not immediately clear to the referring court how those principles should be
interpreted and applied in cases involving intermittent temporary agency work. In
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particular, a question arises as to which factors may be relevant when assessing, in
the case of intermittent temporary agency work, whether or not there has been a
temporary cessation of activity. Perhaps a general guideline could be provided on
the question of how much time has to elapse before a worker who no longer has a
contractual employment relationship should be regarded as having temporarily
ceased his activity in the country of employment, in the absence of indications to
the contrary.

In X’s case, it is relevant that she has always focused on the Netherlands labour
market. In the light, inter alia, of paragraph 50 of the Franzen® judgment
(C-382/13), that could be a reason for assuming that X was continuously subject
to Netherlands legislation, since she did not actually terminate herx, professional
activities in the Netherlands. It could also be relevant that, apparéntlyy X did not
voluntarily interrupt the temporary agency work.

Nevertheless, the question arises whether, even in the circumstances of X’s case,
at some time a situation might arise where there IS, a,temporary, eéssation of
activity, as a result of which the legislation of thescountry, of residence would
become applicable to the person concerned.

Another conceivable approach, whichgsfellowed by the Swb, is that, in the light
of paragraph 51 of the Franzen judgment (C-382/13), during a period in which a
person does not perform any work frem which he derives an income and is not in
an employment relationship, he is'subject, frem the outset to the legislation of the
country of residence, evendifithe activity in the“Netherlands has not definitively
ceased. The only exception is if the person concerned is receiving a cash benefit
as referred to in Article 13(2)of Regulation‘No 883/2004.

The advantage ofithis,approachiis that'the applicable legislation can be determined
in real time, rather than by, an“assessment after the event. Such an assessment
leads by definition,to_uncertainty, especially when the employment relationship no
longer exists:

A disadvantage ofithissapproach is that the applicable legislation can often change,
Wwhichycan be aybarrier to workers performing cross-border temporary agency
works

Y’ssituation is typical of the situation of many workers migrating to the
Netherlands. The question is what effect this has on the designation of the
legislation applicable to them.



