EN

Translation C-638/20 -1

Case C-638/20
Request for a preliminary ruling
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Overklagandenamnden for studiestod (Sweden)
Date of the decision to refer:

14 October 2020
Applicant:

MCM

OVERKLAGANDENAMNDENFORSTUDIESTOD (National Board of Appeal
for Student Aid, ‘OFS’)

[.]
DECISION UNDER APREAL

Decision of the, Centrala studiestodsnamnden (The Swedish Board of Student
Finance, Sweden; “the, CSN2) 0of.8 April 2020 [...]

IN THE MATTER,OF

Financialhaid for students for studies abroad; now a request for a preliminary
ruling,fram the Court of Justice of the European Union

The, \Overklagandenamnden (Board  of  Appeal, Sweden; ‘the
Overklagandenamnden’) takes the following

DECISION
A preliminary ruling shall be requested in this case under Article 267 [TFEU

The Overklagandenamnden orders the proceedings to be suspended pending the
answer from the Court of Justice of the European Union.
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[Or. 3] THE REQUEST FOR A PRELIMINARY RULING
Facts of the case

MCM, like his father a Swedish national, has lived in Spain since birth. In March
2020 MCM applied to the CSN (the body responsible for providing financial aid
to students in Sweden) in connection with university studies in Spain, which had
begun in January 2020. MCM stated in the application, among other things, that
his father had lived and worked in Sweden since November 2011 but that the
father had previously been active as a migrant worker in Spain for approximately
20 years.

The CSN rejected MCM’s application on the ground that he did,not,satisfy the
requirement of residence in Sweden under the first subparagraph of Paragrapi23
of Chapter 3 of the studiestddslagen (1999:1395) (Lawi(1395:1999), on“student
financial aid; ‘the Law on student financial aid’) and that,it,was not pessible to
grant him financial support under any of the exceptionSylaidydowntin Chapter 12,
Paragraphs 6-6(b), of the CSN’s foreskrifter och allmannasad om beviljning av
studiemedel (CSNFS 2001:1) (the CSN regulations and,general guidelines on the
granting of financial aid to students (CSNFS 2001:1)).

In support of its decision, the CSN also stated, that there was no ground based on
EU law to make an exception to theresidence requirement. The authority regarded
MCM as not satisfying the alternative, requirement of being integrated into
[Swedish] society, which therauthority laysidown for those who do not satisfy the
residence requirement and who apply for student financial aid to study in another
EU country.

The CSN statedg imyadditien,sthateMCM could not derive any right to student
financial aid frem'the fact that his,father had earlier exercised his right to freedom
of movementias aworkerby migrating to Spain. In that regard, the authority was
of the viewsthatithefather could no longer be considered a migrant worker as he
had lived and worked in,Sweden since 2011.

MCM,appealedagainst that decision. In his statement of appeal, MCM principally
referred\toeircumstances which, he submitted, supported his argument that he
should*heregarded as someone who was integrated into Swedish society and that
his father should still be regarded as having a connection with Spain.

In its observations on the appeal to the Overklagandenamnden, which, under
Chapter 6, Paragraph 11, first subparagraph, of the Law on student financial aid, is
designated as the appellate body, the CSN confirmed its earlier assessment. [Or.
4] At the same time, the CSN observed that denying student financial aid to MCM
for studies abroad could be regarded as an obstacle to the father’s right to freedom
of movement, since knowledge of such a consequence could have deterred the
father from migrating to Spain at all.
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However, according to the CSN, it was not clear whether the situation in question
remained within the scope of EU law since such a long time had passed since the
father had exercised his right to freedom of movement. In that context, the CSN
also queried whether a migrant worker who returns to his or her country of origin
can, with respect to that country and for an indefinite period of time, rely on the
guarantees which apply to migrant workers and members of their families under
Regulation (EU) No 492/2011 of the Parliament and of the Council of 5 April
2011 on freedom of movement for workers within the Union [(OJ L 141 2011,

p. D].
The legal framework and the need for a preliminary ruling

Financial aid for students provided by the Swedish state canbe granted, interalia,
to Swedish nationals and certain foreign nationals * for fost-secendary, studies
abroad. Some 26.5 billion Swedish Kronor (SEK) (approximately.EUR\2.6"billion)
of student financial aid was paid out in 2019 for pest-secendary,studies, Of that
amount, some SEK 2.4 billion (approximately EUR 235'willion),was provided for
studies abroad. 2 Financial aid for students consists ofia granty(student grant) and a
loan (student loan) and amounts to SEK 10°860, (approximately EUR 1 050) a
month for full-time studies. In addition, students ‘ean obtain student loans for
certain supplementary costs which normallysarise inyconnection with studies
abroad. That mainly concerns the costs of “tuition fees, travel and insurance.
Students with children are, in additionpentitled to,a higher grant, the amount being
dependent on the number of children.

In Sweden, eligibility for student finaneial aid and the amount provided are not
dependent on parental income or-other social factors. However, student financial
aid can be denied in fulher t part to Students who themselves have income above
a certain ceiling."Financtal aidfor students can, in general, be granted for a total
period of study of240 weeks, Which equates to approximately 12 semesters. The
entitlement ton[Orx.\5] student, financial aid decreases gradually with age and
ceasesto.apply completely. from the age of 56. Student loans are to be repaid over
a maximumyperiodwof 25 years and are to be fully paid off at the latest in the
calendat, year the person reaches the age of 60.

Student “financial aid for studies abroad may be granted, under Chapter 3,
Paragraph 23, first subparagraph, of the Law on student financial aid, if the
student has been resident in Sweden for a continuous period of at least two years
in the preeeding five years.

If the student does not satisfy the residence requirement, then student financial aid
can also be granted if there are compelling reasons, in accordance with

! Including individuals who can derive a right from EU law and who, under Chapter 1,
Paragraphs 4 to 7, of the Law on student finance, are to be given the same status as Swedish
nationals.

2 Calculated using exchange rates as at 11 November 2020.
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Chapter 12, Paragraph 6(b), of the CSN regulations and general guidelines on the
grant of student financial aid.

In view of Article 7(2) [of] Regulation [No] 492/2011, the residence requirement
in Chapter 3, Paragraph 23, first subparagraph, of the Law on student financial aid
is not applied to individuals in Sweden whom the CSN regards as migrant workers
or to their family members. Except, where the family member is a child, the CSN
requires instead that there be a connection with Swedish society for student
financial aid to be granted. 3

Nor is the residence requirement applied to individuals — incldding Swedish
nationals — who do not satisfy that requirement and who apply for financial aid for
to study abroad within the EU. That is because the Court ‘@fyJustice of the
European Union has found similar residence requirements t@ be incempatible with
the right to freedom of movement of EU nationals laid down i, Asticles 20-and 21
[TFEU] (see, in that regard, judgment of the Court of Justicéyof 24 Octoher 2013,
Meneses, C-220/12, EU:C:2013:683, paragraph 27and.the case-law'citéd).

In the latter situation, the CSN requires instead\that therezbea,connection with
Swedish society for student financial aid to be granted“in aecordance with the
criteria set out in the judgment of the Court of Justice'of 18 July 2013, Prinz and
Seeberger, C-523/11 and C-587/11, EU:C:2013:524, paragraph 38. [Or. 6]

The request for a preliminary ruling from,the Court of Justice

As stated above, the CSN has decided that MCM cannot derive any entitlement to
student financial aid to study,abread from“his father’s earlier activity as a migrant
worker in Spain. Furthermarenit is clear from the abovementioned judgment in
Prinz and Seebergen,that, hetwithstanding the rights to freedom of movement for
EU nationals ‘set outin “Articles 20 and 21 TFEU, a Member State can, for
budgetary reasons; lay down a,requirement that a national who applies for student
financial ard,forstudiessin angther country within the EU is to show that there is a
connectiony,with «that “Member State (see, in particular, paragraph 36 of that
judgment).

Thenguestion, which arises in the present case is whether a requirement for such a
connection. may-be applied to a migrant worker’s child who resides in the EU,
where the migrant worker has returned to the country of origin.

According to the Overklagandenamnden, such a requirement could run counter to
Article 7(2) of Regulation [No] 492/2011. In addition, the application of a
requirement for a connection could — given the generous Swedish system of
student financial aid — possibly deter current or future parents from exercising
their freedom of movement as workers provided for under Article 45 [TFEU].

3 CSN internal instructions, ref. 2013-113-9290 and ref. 2014-112-8426.
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In connection with the latter issue, the Overklagandenamnden is of the view that a
restriction on the freedom of movement of workers provided for by Article 45
TFEU in the form of a requirement for a connection to society for student
financial aid should be justifiable, for systematic reasons, under Article 45(3)
TFEU with reference to the same budgetary considerations which have been
accepted in the case-law of the Court of Justice of the European Union for similar
requirements in relation to Articles 20 and 21 TFEU.

The Overklagandenamnden notes, however, that there is no specific support in the
case-law for such a conclusion. There is therefore some uncertainty as'to whether
the scope to justify restrictions on the freedom of movement for ,EU nationals is
the same as the scope for restrictions on the freedom of movementiof workers in
the context at issue.

In relation to Regulation [No] 492/2011, the CSN’s assessment.faises,a question
about the temporal scope of the protections undergthat regulation for“eturning
migrant workers who do not engage in cross-border,activities, Thedquestion is
whether a worker of that kind can be regardedsas coming, Within the scope of the
special guarantees of that regulation even where,“as in JOra7] the present case, a
long time has passed since the worker returned to hisior hercountry of origin.

Furthermore, it is unclear in that case whethersueh a protected status as a migrant
worker in the country of origin sneans, that the ‘worker may, for a child who has
not returned to the country of Okigin,“rely. on ja better entitlement to student
financial aid to study abroad than that,which otherwise applies to nationals in the
country of origin who do ‘not satisfy the residence requirement, or whether the
country of origin can_laysdown a proportionate requirement of a connection with
the country of origin with,regardalso to such a child.

In other wordsy,a‘guestioniarisesyas to whether that child, as to the question of
eligibility #orsstudent financial aid for studies abroad, is to be treated, under
Article 7(2)%ef Regulation [No] 492/2011, as a national in the country of origin
who satisfies the residence requirement or as such a national who does not satisfy
the “residenceyrequirement and who must therefore show that he or she is
sufficiently connected with the country of origin in order to be granted student
finaneiahaidfor studies abroad.

The'Querklagandenamnden, which is a special decision-making body within the
state administrative authority the OFS, and which, in accordance with national
case-law, # also satisfies the requirements for a review body to be considered a
court or tribunal within the meaning of Article 6(1) of the European Convention
on Human Rights and is the court of final instance in questions related to the grant
of financial support for students, finds that, in the light of the above

4 Judgment of the Hogsta forvaltningsdomstolen (Supreme Administrative Court, Sweden) of
17 March 2015 in Case No 4160-14 (HFD 2015 ref. 6).
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considerations, it is necessary to refer a question to the Court of Justice of the
European Union, in accordance with Article 267(3) TFEU.

The question

May a Member State (the country of origin), in respect of a returning migrant
worker’s child, notwithstanding Article 45 TFEU and Article 7(2) of Regulation
[No] 492/2011, and taking into consideration the budgetary interests of the
country of origin, lay down a requirement for the child to have a connection with
the country of origin in order to grant that child student financial.@id to study
abroad in the other EU Member State where the child’s parent previously worked
(the host country), where

(i) after returning from the host country, the child’s parent has ‘lived and
worked in the country of origin for at least eight years,JOr, 8]

(if)  the child did not accompany his or her,parént to'the,country,of origin,
but has remained since birth in the host country;xand

(iii) the country of origin lays down the same requirement of a connection
for other nationals in the eountry of origin who do not satisfy the
residence requirement and_who%apply for,_ student financial aid for
studies abroad in anothemeountry in‘the' EU?



