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Summary of the request for a preliminary ruling pursuant to Article 98(1) of
the Rules of Procedure of the Court of Justice

Date lodged:

6 June 2019
Referring court:

@stre Landsret (Denmark)
Date referred:

29 May 2019
Applicant:

Viasat Broadcasting UK Aztad
Defendants:

TV 2/Danmark. A/S

Kingdom<f Denmark

Subject matter, ofithe main proceedings

Viasat Broadcasting UK, Ltd (‘Viasat’) has asked for TV 2 Danmark A/S (‘TV 2°)
to be ordered to pay So=called ‘illegality interest’ totalling DKK 1 746 300 000 on
the Stateaid received by TV 2 during the period from 1995 to 2003 in a situation
where, the aidhwas subsequently approved as public service compensation pursuant
tovArticle 106(2) TFEU. TV 2 and the Danish State have requested that the case
be dismissed and have put forward a number of objections to the existence and
magnitude of a claim for illegality interest.

Subject matter and legal basis for the request for a preliminary ruling

Request for a preliminary ruling lodged pursuant to the second paragraph of
Article 267 TFEU concerning the content and scope of the obligation on Member
States to order a recipient of aid to pay so-called ‘illegality interest’ as described
in, inter alia, the judgments of 12 February 2008 in CELF, C-199/06,
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ECLI:EU:C:2008:79, and of 18 December 2008 in Wienstrom, C-384/07,
ECLI:EU:C:2008:747.

Questions referred

1. Does the obligation for a national court to order an aid recipient to pay
illegality interest (see the judgment in CELF) apply also in a situation such as that
in the present case, in which the unlawful State aid constituted public service
compensation which was subsequently found to be compatible withsthe internal
market under Article 106(2) TFEU and in which approval was granted on the
basis of an assessment of the entire public service undertaking’s overall*financial
situation, including its capitalisation?

2. Does the obligation for a national court to ordersan“aid recipient to pay
illegality interest (see the judgment in CELF) apply also,in respect of, amounts
which, in circumstances such as those of the present case, are transferred from the
aid recipient to affiliated undertakings pursuant to,a publicslaw, obligation but
which are categorised by a final Commission decision as, constituting an
advantage for the aid recipient within the meaning of Article 107(1) TFEU?

3. Does the obligation for a national courtsto order“an aid recipient to pay
illegality interest (see the judgmentsin CELF)“apply.also in respect of State aid
which the aid recipient, in circumstances, suchias those of the present case,
received from a publicly-centrolled“undertakings‘given that the latter’s resources
are derived partly from sales of the aid recipient’s services?

EU legal provisions cited
Article 102 TFEU, Article 106 TFEU, Article 107 TFEU and Article 108 TFEU.

Commissionynotice “on“the “enforcement of State aid law by national courts
(2009/C 85701)*(‘the,cooperation notice’)

Cemmission noticen Towards an effective implementation of Commission
decisions, ordering Member States to recover unlawful and incompatible State aid
(2007/(C*272/05) (“the recovery notice”)

Commission decisions cited

Commission Decision 2006/217/EC of 19 May 2004 on measures implemented by
Denmark for TV 2/Danmark, NN 22/2002 (‘the 2004 decision’)

Commission Decision C(2004) 3632 final of 6 October 2004 in State Aid Case
No N 313/2004 relating to the recapitalisation of TV 2 DANMARK A/S (‘the
recapitalisation decision’)
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Commission Decision C(2008) 4224 final of 4 August 2008 in Case N 287/08
(“the rescue aid decision’)

Commission Decision 2011/839/EU of 20 April 2011 on the measures
implemented by Denmark (C 2/03) for TV 2/Danmark (‘the 2011 decision’)

Commission Decision 2012/109/EU of 20 April 2011 concerning State aid
C 19/09 (ex N 64/09) which Denmark intends to implement regarding the
restructuring of TV 2 Danmark A/S (‘the restructuring decision’)

EU Court of Justice case-law cited

Altmark, C-280/00, ECLI:EU:C:2003:415

CELF, C-199/06, ECLI:EU:C:2008:79

Wienstrom, C-384/07, ECLI:EU:C:2008:747

TV 2/Danmark v Commission, C-649/15 P, ECkl:EU:€:2017:835
Commission v TV 2/Danmark, C-656/15 P, ECLI:EU:C:2017:836

Viasat Broadcasting UK v TV 2/Danmark, C-657/15 P )ECLI:EU:C:2017:837
Viasat Broadcasting UK v Commission, €-660/15, ECLI:EU:C:2017:178

TV 2/DANMARK A/S and 'Others v Cemmission, T-309/04, T-317/04, T-329/04
and T-336/04, ECLI:EU%:2008:45¢7

TV 2/Danmark vi.CommissionyT-674/11, ECLI:EU:T:2015:684

Viasat Broadcasting UK. Cemmission, T-125/12, ECLI:EU:T:2015:687
Eesti Pagar, €-349/17, ECLI'EU:C:2019:172

ResidexiCapital IVA\CV,*€-275/10, ECLI:EU:C:2011:814

Siemens'v Commission, T-459/93, ECLI:EU:T:1995:100

Nationallegislation cited

Lov om radio-og fjernsyns virksomhed (‘the Law on Radio and Television
Broadcasting’), in particular Paragraphs 24, 29, 30 and 33

Brief presentation of the facts and procedure in the main proceedings

The applicant in the main proceedings is the commercial television broadcasting
company Viasat. The two defendants are, respectively, the Danish State
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(represented by the Ministry of Culture) and the State-owned public service
broadcasting company TV 2. TV 2 was established in 1986 as an autonomous
institution subject to State control under the relevant rules laid down in the Law
on Radio and Television Broadcasting. From the time at which it was established,
TV 2 has been subject to public service obligations. Viasat and TV 2 are
competitors on the Danish market for nationwide distribution of television
channels.

TV 2’s financing scheme during the period from 1995 to 2004

The legal basis in Denmark for the financing measures in favour‘ef TVA2 in the
years relevant to the present case was regulated in various versions ofithe Law on
Radio and Television Broadcasting: see the description thereof “in,_the 2011
decision.

TV 2’s establishment and initial operations were finaneed using a start<up loan of
DKK 510.8 million without capital injection. TV 23 Which had “been thinly
capitalised since its establishment, financeds@ngoing ‘eperations through licence
fee resources and revenues from the sale ofiits televisionvadvertising time, which
sales were, until 1997, taken care of Ayathesindependent State-owned company
TV 2 Reklame A/S. In addition, financing was,derived from revenue from sales of
programmes and other servicese"During the “peried’ from 1995 to 1996, the
financing of TV 2 was regulated as, followsiTV 2’s share of the licence fees went
into a specific State fund, galled thexI'V 2%fundwProfits from TV 2 Reklame A/S
derived from that company’s aforementioned sales of advertising on TV 2 also
went into that fund. Under Paragraph 30%0f the Law on Radio and Television
Broadcasting, ‘TV,2’s overall aetivities’ (that is to say, both its nationwide and its
regional activities: for further detailsy’see below) were financed ‘through amounts
transferred from the TV 2:zfund in accordance with the framework budgets as
determined by theyMinister for, Culture’. According to the travaux préparatoires
relating._to ‘that"legislatien, ‘the reason for that scheme of channelling TV 2’s
advertisingwrevenues through TV 2 Reklame A/S and the TV 2 fund was a
political, wish“to proteet TV 2’s editorial independence. The detailed provisions
for TVA 2%, activities‘are set out in Paragraphs 29, 30 and 33 of the Law on Radio
and, Television Broadcasting (in the version in force at the time).

The partiesto the main proceedings disagree as to whether TV 2 Reklame A/S’s
profits could be used solely to cover TV 2’s financing needs and whether TV 2
was legally entitled to the revenue in question. The referring court (the @stre
Landsret (High Court of Eastern Denmark)) has observed in this regard that the
rules of the Law on Radio and Television Broadcasting then in force provided
expressly that the Minister for Culture could take decisions directing that shares of
TV 2 Reklame A/S’s profits were not to be transferred to the TV 2 fund.
Similarly, the travaux préparatoires relating to that legislation stated that the
Minister for Culture could ‘decide how big a share of the profits from advertising
activities is to be transferred to the TV 2 fund’. The situation was thus one
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involving financing through budgetary frameworks and not through legal
entitlement to the advertising revenue.

In practice, however, all of the profits from TV 2 Reklame A/S in both 1995 and
1996 were transferred to the TV 2 fund. Moreover, in those same two years a total
amount consisting of both licence fee resources and advertising revenues was
transferred from the TV 2 fund to TV 2, although this did not include all the
advertising revenues that were transferred from TV 2 Reklame A/S to the TV 2
fund.

TV 2 Reklame A/S and the TV 2 fund were wound up on 1 January 1997. TV 2
then took over the sale of the company’s advertising time and thus, receéived the
advertising revenues directly. As from that time also, TV 2.also received licence
fee resources directly from the other Danish public service channel"BR, (which
took care of the task of collecting those fees). When the T\ 2 fund was,wound up,
the fund’s assets were transferred to TV 2.

In addition, during the period from 1995 to 2002%J VA2 “received a number of
advantages from the State: these related tos(i). aycorporation tax exemption; (ii)
interest-free and repayment-free terms on the company’s start-up loan; (iii) a State
guarantee for the operating loan until‘thesend of 1996, and (iv) payment of an
excessively low broadcasting frequency. fee. Those adwantages were all classified
as existing State aid.

TV 2 ceased receiving licence fees onl July 2004, when the autonomous
institution was converted into the, current limited liability company
TV 2/IDANMARK A/S. TV 2 was precluded from collecting subscription fees and
did not have access ‘to exterpal loan financing. From the beginning TV 2
experienced financial, difficulties, essentially attributable to its thin capitalisation.
The Danish State decided that TW,2 should build up the necessary equity through
ongoing profits. During the period from 1995 to 2002, TV 2 went from having
negative, equity ‘of DKK,97:8 million to having positive equity of DKK 550.5
million. Atthe'endhef 2005, TV 2’s equity totalled DKK 652 million.

T\/2’s public service obligations and relationship to the TV 2 regions

At“the, time, of its establishment, TV 2 had only one nationwide undertaking.
Subsequently a number of ‘regional undertakings’ were established (‘the
regions’). During the period in question, the TV 2 undertaking thus consisted of
nine independent public undertakings: the nationwide undertaking and eight
regional undertakings, with each having its own independent regional council,
board of directors, programme council, executive board and budget and
programming responsibility.

During the period from 1995 to 2004, under the Law on Radio and Television
Broadcasting TV 2 had an obligation to produce and broadcast nationwide and
regional television programmes. The nationwide undertaking and the regions were
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to broadcast their programmes on the same broadcasting network, since they
shared broadcasting times amongst themselves. TV 2 received the advertising
revenues generated in connection with the showing of the regional broadcasts. The
regions did not have their own broadcasting licences and their own public service
contracts with the State until 2003. Nor did the regions have their own articles of
association, and they were not to submit public service reports to the Minister, as
it was incumbent upon TV 2 to present public service accounts showing how the
overall public service obligation was performed. This, too, was changed in 2003.

As stated above, until 1997 the TV 2 fund passed on the licence feefresources to
TV 2. As also stated, the TV 2 fund was wound up in 1997. After that time, as
stated, TV 2’s overall activities were financed through TV 2’s sharevef the\licence
fee resources, through advertising revenues from advertisingson TV42 and threugh
revenue from sales of programmes and other services as‘well asigrants,and‘so
forth. Furthermore, TV 2 was subject to a public-law obligation tostransfer an
annual minimum amount to the regions. It was TV 2’s,centralmanagement which
each year fixed the ‘budget for the nationwide undertaking, ineludingallocation of
resources to each individual TV 2 regional uridertaking s see, RParagraph 24(1) of
the Law on Radio and Television Broadcasting: The resources that were allocated
were to be taken from TV 2’s total revenue,and it was thus net required that the
amount should come from precisely the licence fee resources received by TV 2.
During the period from 1997 to 2002, TV 2allacated a total of approximately
DKK 2 billion to the regions.

The referring court does not find it appropriate to characterise that allocation of
resources to the regions ‘as ‘... remumeration’ paid to the regions for the
broadcasting of programmes ‘in the regional' windows, as the General Court did in
paragraph 171 of the judgment in,Casg\T-674/11. The reality was that, during the
period from 1997 10,2002, %I'\V. 2 was allocated that share of the licence fee
resources whichythe regions,had-hitherto received from the TV 2 fund, and the
task of allocating“wresources to the regions was subsequently incumbent upon
TV 2, since the latterwaste allocate an amount to the regions which, according to
the, travauxy, préparatoires relating to the legislative amendment, was to
correspond to “at least ‘an amount which the regions had hitherto received by
transfer,from the TV 2 fund (DKK 275 million in 1996).

When, the nationwide TV 2 undertaking was converted into a limited liability
company. with effect from 1 July 2004, TV 2’s obligation to allocate resources
annually to the regions ceased. At the same time, the allocation of resources to
TV 2 was amended, such that account was taken of the fact that that obligation
was now no longer incumbent upon TV 2. Thus the amount of DKK 151.1 million
in licence fees was transferred to TV 2 in 2003, compared with a total of DKK
556.2 million in licence fee resources transferred to TV 2 in 2002. Instead, since
2004 the regions have received a share of the licence fee resources directly from
the other Danish public service channel DR.
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The EU cases concerning TV 2’s financing scheme for the period from 1995
to 2002

By the 2004 decision the Commission found that the aid granted to TV 2 in the
form of licence fee resources and other measures in the years from 1995 to 2002
constituted notifiable State aid granted to TV 2, whilst also finding that the
measures were compatible with the common market under Article 86(2) EC, with
the exception of an amount of DKK 628.2 million, which the Commission
classified as overcompensation, which accordingly had to be recovered from
TV 2. Proceedings against the Commission’s decision were brought before the
General Court by TV 2 and the Danish authorities, and by Viasat andiDiscovery
Networks Danmark (formerly SBS Broadcasting SA/TvDanmagk).

In accordance with the decision, on 29 November 2004 TV 2 repaid,the DKK
628.2 million including interest and a corresponding amount 02003, whiech the
Danish authorities sought to recover on their own initiative (calculated ‘according
to the same method as in the 2004 decision) includinginteresty, giving»a total of
DKK 1 073 million.

As such a repayment would have rendered TV 2 insolvent, the Commission, by
the recapitalisation decision, gave appreval, for the, Danish Government to
recapitalise TV 2 by increasing the latter’s capital byparound DKK 440 million
and converting a State loan of around DKK 394 million into equity. The 2004
decision was annulled by the General Ceurt,by judgment of 22 October 2008 in
TV 2/Danmark and Others v~ Commissiony, T-309/04, T-317/04, T-329/04 and
T-336/04. The Commission’s new decision in the case was adopted on 20 April
2011 (the 2011 decision).sin the 2024 decision, the Commission found that, during
the period from 1995 te, 2002, TV 2’s financing scheme constituted notifiable
State aid grantedto T,V 2. In,that connection, inter alia the licence fee resources
transferred by TV'2 to the regions, during the period from 1997 to 2002 (around
DKK 2 billion), and\JV 2% adyertising revenues from 1995 and 1996 transferred
to TV.2.from TV 2 Reklame A/S via the TV 2 fund (around DKK 1.5 billion)
were classified aswaidy under Article 107(1) TFEU. In that connection the
Commission found,thatwall of the revenues transferred to TV 2 from the TV 2 fund
from 2995, to 1997 constituted State aid granted to TV 2. At the same time,
however)the'€ommission approved the total amount of the aid granted to TV 2 as
beingi\compatible public service compensation pursuant to Article 106(2) TFEU.
Actions\were brought against the 2011 decision before the General Court by TV 2
and Viasat (Cases T-674/11 and T-125/12), and that decision was finally upheld in
the judgments delivered by the Court of Justice on appeal in Cases C-649/15 P,
C-656/15 P, C-657/15 P and C-660/15 P. The Court of Justice confirmed inter alia
that TV 2 Reklame A/S and the TV 2 fund were public undertakings controlled by
the Danish State, that their resources were available to the State and that it was
therefore a matter involving an advantage financed using State resources. For a
more detailed description of the proceedings, reference is made to, in particular,
the judgments of the Court of Justice in Cases C-649/15 P and C-660/15 P.
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Other State aid cases concerning TV 2

In parallel with the State aid case concerning TV 2’s financing measures during
the period from 1995 to 2002, three other State aid cases concerning TV 2 were
also pending: the recapitalisation case, the rescue aid case and the restructuring
case, which will be described briefly herein.

The recapitalisation case arose from the repayment of aid made by TV 2 as a
result of the 2004 decision, and concerned the Danish State’s recapitalisation of
TV 2. In the 2004 recapitalisation decision, the Commission approved the
recapitalisation of TV 2 under (at the time) Article 86(2) EC.<Actions were
brought against that decision before the General Court, which, in"€ases\I-12/05
and T-16/05, held that it was unnecessary to adjudicate onshe case hecause the
recapitalisation measures were closely linked to the 2004“decision,and. therefore
had to be assessed as a whole by the Commission in coanection with theyfresh
examination of TV 2’s financing scheme for the years,1995,t6,2002.

The rescue aid case arose from TV 2’s encounter withycash-flow, difficulties in
2008. On that basis, the State decided to grant TV 2 rescue aid\in the form of a
credit facility, which was approved as rescue aid bythe Commission by the rescue
aid decision. An action was brought against,that decision before the General Court
(Case T-114/09) but was subsequently discontinued.

The restructuring case concernedithe restructuring plan notified by the Danish
authorities to the Commission.on 4 kebruary 2009 by way of a follow-up to the
rescue aid decision. By the restructuring decision the Commission approved the
restructuring plan, subject,to'certain,conditions, including the possibility for TV 2
to introduce end-userncharges, (‘theyrestructuring decision’). An action was
brought against that\decision beforesthe General Court (Case T-210/02) but was
subsequently discantinued.

The nationalpreceedings»concerning TV 2°s financing scheme during the
period from1995 t0'2004

The,present,proceedings were brought by Viasat on 28 February 2006, but were
stayedpendinguthe outcome of various sets of proceedings before the EU Courts
coneerning. LV 2’s financing scheme.

Following the Court of Justice’s judgments in Cases C-649/15 P, C-656/15 P,
C-657/15 P and C-660/15 P, it has become finally established that the measures
granted in favour of TV 2 in the years from 1995 to 2002 constituted notifiable
State aid that is compatible with the internal market pursuant to Article 106(2)
TFEU. The measures, including the resources transferred to the regions (see Case
T-674/11), were granted contrary to the stand-still obligation set out in
Article 108(3) TFEU. It is also established that TV 2’s (the nationwide
undertaking’s) entire programming could be held to be public-service television
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and that all costs associated therewith could thus be held to be public service costs
(see Case T-309/04).

Principal arguments relied on by the parties to the main proceedings
The first question

Submissions of TV 2 and the Ministry of Culture

According to TV 2 and the Ministry of Culture, a fundamental distinction must be
drawn between public service compensation granted withingthe framework of
Acrticle 106(2) TFEU and State aid granted under Article 107(3) TFEUNNo undue
interest advantage, as contemplated in the CELF judgment, arese“for. T\/2
because costs of external financing during a given period.of illegality would*only
have led to a corresponding increase in TV 2’s publie,service,costs and because,
in the light of the presumptions that formed the“basis ‘of the 201%¢decision, it
would have been necessary to increase TV'2’s publicy sérvice “‘compensation
correspondingly so as to cover the resulting under-coverage, and ensure TV 2’s
equity and its ability to perform its public.service mission.

Public service compensation is characterised by,the, factithat the undertaking being
compensated has an obligation 4mposed ‘en it to, provide services in the public
interest in a manner that hampers the undertaking’s competitiveness, and
involving services which{the undertakingawould not have assumed freely if
operating on market tekms.\Public servieesaid also includes the aspect that the
magnitude of the compensation received must not go beyond what is necessary to
cover the net costSwassaciated,with performing the public service obligations and
possibly a reasonable profit.

As a result ofy these, characteristics, under Article 106(2) TFEU recipients of
publicservice,compensation do not gain an undue competitive advantage from the
aid, Even ifsthe aidnitself does not entail a competitive advantage, a premature
paymentwill in,itself also not constitute an undue competitive advantage. On the
other handy.enforeement of an illegality interest claim against TV 2 will result in
1 V2%, publictsetvice activities having been undercompensated, thereby entailing
a distortionyof competition in favour of TV 2’s competitors, including Viasat, and
jeopardise the performance of TV 2’s public service mission. It follows that —
even though the stand-still obligation is also applicable to aid under Article 106(2)
TFEU — there is no obligation to charge illegality interest in order to neutralise
an undue advantage.

This must in any event hold true in a situation such as the one at issue here, in
which the aid in question has been declared by the Commission in the 2011
decision — and subsequently also in the recapitalisation decision and the
restructuring decision — to be compatible with the internal market on the basis of
an assessment of the entire public service undertaking’s overall financial situation,



27

28

29

30

31

32

SUMMARY OF THE REQUEST FOR A PRELIMINARY RULING — CASE C-445/19

including its capitalisation. Allowing a claim for illegality interest to succeed in
such a situation would, it is argued, render nugatory the Commission’s decisions
and undermine the Commission’s competence under Article 106(2) TFEU.

Submissions of Viasat

Viasat has argued that public service aid approved under Article 106(2) TFEU is
no different from aid approved under Article 107(3) TFEU. lllegality interest, it
submits, must therefore be paid in both cases.

Viasat has referred to the judgment in Case C-657/15 P, in which the, Court of
Justice held that the public service remuneration paid to TV 2 gentailed a financial
advantage for TV 2, as it was granted contrary to the conditions-laid dewn in, the
in the Altmark judgment. Furthermore, under Article 106(2)TFEU Tt,Ispossible‘to
earn a reasonable profit in connection with the performance ‘effa public service
mission. In accordance therewith, and as stated in¢the 20L1ndecision, TV 2 has
been able to accumulate a total profit of DKK 628.2,mtllien.

In the television sector a very broad definition-of\publie,serviceiis recognised, in
which all of TV 2’s costs are regarded as publie, service “costs. In Viasat’s
submission, on that basis it is often. more, advantageous to receive aid under
Article 106(2) TFEU than under_Article 10%(3), . TFEU. There are numerous
examples of contractual public service, obligations where the undertaking
voluntarily enters into agreementsywith“theyState in order to provide a public
service.

The aid to culture that was at, issueyin CELF constituted compensation for costs
associated with the ‘preduction, andexport of French-language books. It is
therefore broadly'.comparablestoithe public service aid in the present case. It would
be artificial to treat thevaidgranted in CELF differently from the aid granted to
TV 2.

In Viasat’sysubmissiony, the line of argument put forward by the Ministry of
Culturesand TV 2'would undermine the actual effectiveness of the Member States’
notification and stand-still obligation in the field of aid granted under
Article 106(2), TFEU, as it would have the result that a failure to notify would
entail\nowconsequences. Furthermore, it would leave competitors without legal
remediges and render nugatory the Altmark judgment if it were not possible for
competitors to demand payment of illegality interest in a situation such as that in
the present case, where the aid was granted in non-compliance with Article 108(3)
TFEU and in non-compliance with the conditions laid down in the Altmark
judgment concerning transparency, public procurement and efficient operation.

Assessment by the referring court

The referring court has stated that it is settled case-law of the Court of Justice that
the principal objective behind demanding repayment of unlawfully-granted State

10
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aid is to eliminate the distortion of competition caused by the competitive
advantage gained through unlawful aid. The undue advantage for the aid
recipient — even in cases where the aid is subsequently declared compatible —
consists inter alia in the non-payment of the interest which it would have paid on
the amount of compatible aid, had it been obliged to borrow that amount on the
market during the period of unlawfulness: see the judgment in CELF; Eesti Pagar,
C-349/17, paragraph 130; and Residex Capital IV CV, C-275/10, paragraphs 33
and 34.

The referring court finds in this connection that it is not certain thatdhe character
of a public service obligation under Article 106(2) TFEU suggests,that'the general
State aid legal principle about illegality interest in cases involvingtinfringements
of the stand-still obligation under Article 108(3) TFEU mustynot.be applicable in
cases concerning aid in the form of compensation for public'service‘ebligations.

The aid granted to a public service undertaking is¢givenfor, the, purpose of the
performance of a public service mission, not “fortthe purpesesof providing
compensation for the burden associated with payingsillegality, interest. The
payment of illegality interest in itself can scarcely be viewed as fulfilment of a
public service obligation.

On that basis, it is doubtful whether it.can be,argued,ypurely as a matter of law,
that the payment of illegality intetestiincreases the aidrecipient’s costs associated
with providing public service activities.\For, the |same reason, the argument put
forward by TV 2 and the Ministry ofyCulture, t6"the effect that the imposition of
illegality interest would lead to ‘undercompensation’ for the public service
undertaking’s performanee of its ‘mission, does not prima facie appear to be
correct.

The impositiomofiillegalitysinterest will not always mean that an undertaking that
performs a‘publiciserviceswilhlack the resources necessary to perform its public
service_obligation, “sinee. the Altmark judgment is, after all, based on a
presumption, that, depending on the circumstances, some profit may be recognised
in an aid measuresthatyis compatible under Article 106(2) TFEU. Conversely, the
possibility,also cannet be ruled out that an undertaking that has received aid other
thanpublic Service aid will suffer a net loss on an aid-supported activity affected
bysa“claim, for illegality interest. In that connection, it is conceivable that the
undertaking“in question, as a result of a claim for payment of illegality interest,
may have'to cease to perform that aid-supported activity and thus that the State aid
will not have the intended effect in the same manner as might be contemplated in
relation to a public service undertaking.

The referring court is aware that the payment of illegality interest will, depending
on the circumstances, mean that a public service aid recipient will be able to
survive only if it receives a capital injection and that, therefore, a capital injection
may be necessary in order for the State to achieve the objective that the aid is
intended to promote. This may also be the case for other aid recipients, however.

11
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Furthermore, it is obvious to assume that the compatibility of such new aid in a
given case — in the same manner as unforeseen losses, which each and every aid
recipient must have suffered — must be assessed on the basis of the aid needs
which the undertaking might have at that time.

The second question

Submissions of TV 2 and the Ministry of Culture

TV 2 and the Ministry of Culture take the view that the resourcesftransferred to
the regions (around DKK 2 billion) (‘the regional resources’) must betdeducted
from the basic amount to be used in the calculation of a possiblenillegality fnterest
claim in the present case.

In this connection, TV 2 and the Ministry of Culture submit that it iS\wrong for
Viasat, referring to the General Court’s judgment_ in‘Case T-674/24, to,argue that
the regional resources constituted TV 2’s payment ‘of remunctation to the regions
for the broadcast of regional programmes in, the regienahwindows and that the
resources reduced a burden that otherwise would, have, been incumbent upon
TV 2.

The Danish State had chosen to organise the public_sérvice mission imposed on
the overall TV 2 undertaking in such a'way.that it,was divided into a regional and
a nationwide obligation imposed oh, eachyindependent undertaking within TV 2
overall. The obligation to broadcast regional\programmes was incumbent upon —
and is still incumbent upeon =- thesregionsywhile the nationwide obligation was to
be taken care of by the nationwide undertaking. Thus, TV 2’s sole obligation was
to round out the“wnationwide programming with programmes and to make
broadcasting time available forthe regions by giving them access to windows in
the nationwide programmingy where they could broadcast regional content. The
regions, forthelr, part;were under an obligation to produce and broadcast regional
programmes in,these windows.

dhe tegional resoutces were the Danish State’s compensation to the regions for
fulfilment ‘of the regions’ obligation to broadcast regional television programmes.
Theresources did not lessen any ‘burden’ for the nationwide undertaking in the
form, ‘of ‘a)‘regional obligation’. The nationwide undertaking had no such
obligation under Danish law.

Thus, during the period from 1997 to 2002, TV 2 acted solely as an intermediate
passing on the regional resources and did not draw any advantage therefrom. TV 2
did not obtain any more or less by carrying out the task as intermediate during the
period from 1997 to 2002 than during the period prior to 1997, when the TV 2
fund, without TV 2’s intervention as intermediary, passed on the State’s
compensation to the regions, or after 2002, when the regions received their share
of the licence fee resources directly from DR.
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The fact that the scheme under which TV 2 as intermediary passed on the regional
resources was implemented without prior approval from the Commission under
Article 108(3) TFEU therefore did not give TV 2 either an interest advantage or
any undue improvement in its market position. So far as the regional resources are
concerned, it is therefore particularly the case that they have not had the unlawful
effects referred to by the Court of Justice in its judgment in CELF.

TV 2 and the Ministry of Culture have referred to recital 194 of the 2011 decision,
in which it is stated that, because the sums were transferred to TV 2 and then
transferred to the regions, the Commission included those sums in the‘calculations
as both revenue and expenditure, which in practice means that they did,not affect
the Commission’s proportionality assessment. Similarly, during,the proceedings in
Case T-6[74]/11, the Commission argued that TV 2 was nat the recipient of the
aid that was passed on to the regional stations and that it also did“not'derive any
advantage from its role as intermediary. Therefore, according todhe Commission,
TV 2 could not be under any obligation to pay dllegalitysinterest onythe aid
amounts. According to the Commission, this substantiated,the,peint'that TV 2 had
no legal standing with regard to the contested“deciston m, se,far as that question
was concerned.

TV 2 and the Ministry of Culture have referredito paragraph 41(a) (note 65) of the
cooperation notice, in which it is stated that taxesypaid Jon the nominal aid amount
may be deducted for the purposes ofyrecovery of tllegality interest, and to the
recovery notice, in which it is stated thatyimcalculating the amount to be repaid,
national authorities may take accountyof the impact of the tax rules, so that only
the net amount is recovered from the recipient.

Lastly, TV 2 and the“Ministry“ef Culture have referred to the judgment of the
General Court in,Case T,-459/93, in“which it is stated that, in the recovery of
unlawful and ineompatible State‘aid pursuant to a Commission decision, national
authorities‘'may, as,a,rule,"deduct certain amounts under national rules. TV 2 and
the Ministrysof ‘Culture®eontend that the situation in the present case, in which
TV 2 transferred licenceyfee resources to the regions (as a minimum equivalent to
the 1996 level), pursuant to an obligation laid down in the Law on Radio and
Television\Broadeasting, bears similarities to the situation in which a share of the
aid'amount isyaid to the tax authorities as a result of a statutory fiscal obligation.

Submissions of Viasat

Viasat has disputed the submissions put forward by TV 2 and the Ministry of
Culture. Viasat has submitted that it follows from paragraph 51 of the judgment in
CELF that the allocation of unlawful State aid gives rise to an advantage for the
recipient corresponding to what the interest costs would have been if an amount
equivalent to the entire compatible aid amount had been borrowed on market
terms. It is that advantage that the payment of illegality interest is designed to
neutralise. Since the entire aid amount granted to TV 2 was compatible State aid
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covered by Article 107 TFEU, illegality interest must accordingly also be paid on
the entire amount.

Viasat has further pointed out that the General Court in Case T-674/11
(paragraphs 152 to 173) and the Court of Justice in Case C-649/15P
(paragraphs 48 to 58) rejected the argument that the regional resources should be
deducted from the aid amount, just as the EU Courts rejected the line of argument
put forward by the Commission in the case, as no support for such a position was
to be found in the contested decision.

In Viasat’s submission, the regional resources reduced a burden ‘that, otherwise
would have been incumbent upon TV 2, namely, the obligation te, produce and
broadcast regional programmes. According to Viasat, the regionakresourceswvere
in reality remuneration paid by TV 2 to the regions for a servicesthat TV 2
alternatively would have had to purchase from another supplier.

Viasat has also contended that, although TV 2, wasSssubject, toyaspublic-law
obligation to transfer an annual minimum amount, tosthe, regions, it was not
specified how that amount was to be financed. including Whether it was to come
out of TV 2’s licence or advertising revenues. Thus, TV42 decided itself which
revenue sources would be used to remunerate the regions. TV 2’s obligation to
finance the activities of the regions would alse,hrave been the same if TV 2 did not
receive licence fee resources: see the judgment ofuthe General Court in Case
T-674/11, paragraph 173.

Viasat submits that it does'not follow frem the recovery notice or the cooperation
notice that deductions can he made for ‘@nything other than tax in a recovery
claim. The same holdsstruesforythe abhovementioned Case T-459/93. Those three
sources concern ‘enly, tax, paymentssand do not lay down a general principle that
there should net be repayment of,aid resources. In Viasat’s submission, TV 2’s
transfer ofaesSources.to thewregions cannot be compared to the payment of taxes. In
the case of‘paymentyofutaxes, the resources are already owing to the State and
recovery Wwill,“therefore, actually entail double payment, which is not the case
here

Assessment byathe referring court

The referring court has observed that the Commission’s decisions concern solely
the nationwide TV 2. The regions, by contrast, were not the subject matter of the
Commission’s decisions and accordingly they are not by their nature aid recipients
for the purposes of those decisions. Underlying this question is also the aspect that
the transfers made by TV 2 to the regions were not deducted in the amount which
the EU bodies regarded as being State aid granted to TV 2. Thus, it can be argued
that the amounts that were transferred to the regions — irrespective of the fact that
they have been classified as aid — in reality are subtracted from the net advantage
conferred on TV 2 through the aid.
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The referring court does not find it appropriate to characterise the allocation of
resources made by TV 2 to the regions during the period from 1997 to 2002 as
remuneration paid to the regions for the broadcasting of programmes in the
regional windows. The reality was that, during those years, TV 2 was allocated
that share of the licence fee resources which the regions had hitherto received
from the TV 2 fund, and the task of allocating resources to the regions thereafter
was incumbent upon TV 2, as TV 2 was to allocate an amount which, as a
minimum, was to correspond to the amount which the regions had hitherto
received from the TV 2 fund.

The understanding of Danish law during the period from 1997 tg 2002 that was
used as a basis by the General Court for its categorisation of the,regional resources
as State aid in Case T-674/11 is not binding for the purposes of.the presenticase,
as the determination of the correct interpretation of Danish law in a'diSpute before
a Danish court is a matter for that Danish court. This.must.also heold true in
relation to the Court of Justice’s answer to the questions reterredhin the ¢ase. The
referring court has clarified the point that the dispute 1 the present'case does not
concern the categorisation of the regional, resources “as\State aid under
Article 107(1) TFEU. That categorisation i$ not challengedtin the case. The case
concerns solely the question of which censequences follow from the non-
compliance with Article 108(3) TFEU, including whichwanderstanding of Danish
law should form the basis of the Courtyof Justice’s examination of the issues of
EU law raised.

The referring court agrees with the Ministry,of Culture and TV 2 on the point that
the CELF judgment dees‘not addressithe question as to whether a possible
obligation to pay illegalitysinterest can be extended also to apply in respect of aid
which is, in realityppassed,onito'ether undertakings.

The third guestion

Submissions of\TVa2 and the’Ministry of Culture

TV 2and, the Ministry of Culture have submitted that the advertising revenues
from, 1995 and 1996 that were transferred from TV 2 Reklame A/S through the
TV 2, fund (around DKK 1.5 billion) (‘the advertising revenues’) must be
deducted from the amount to be applied in the calculation of a possible illegality
interest'claim. Their view is that the advertising revenues constituted payment for
TV 2’s supply of advertising time to private advertisers. The categorisation of the
resources as State aid was due solely to the fact that, until 1997, the revenue was
channelled from the advertisers through the two State-owned entities TV 2
Reklame A/S and the TV 2 fund. However, according to TV 2 and the Ministry of
Culture, TV 2 did not obtain more or less through that scheme than its competitors
on the television advertising market and nor did it obtain more or less in the
period after 1997, when TV 2 itself was responsible for its advertising time and
for which the advertising revenues have not been categorised as State aid.
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According to TV 2 and the Ministry of Culture, this means that the advertising
revenues did not lead to an undue improvement of TV 2’s competitive position as
contemplated in the CELF judgment and that those amounts accordingly should
not be included in the calculation of a possible illegality interest claim.

Submissions of Viasat

Viasat has submitted that the line of argument put forward by TV 2 and the
Ministry of Culture runs counter to the Court of Justice’s judgment in Case
C-657/15 P, in which it was held that the entire aid amount granted to TV 2 —
including the advertising revenues — constituted State aid. <The “immediate
consequence of this is that the revenue should not be regardedmmerely. as payment
to TV 2 for TV 2’s services, as that would lead to its not'being State, aid.¥The
Court of Justice based this position on, inter alia, the fact'that TVA2 Wwould not
have received the resources under any circumstances.

The advertising revenues accrued to the TV 2 fundyfrom*whieh they'eould also be
used for purposes other than the financing of \TV 2:AIt was“thus a case of State
resources made available to TV 2, which icould“then Use them®in its activities.
According to Viasat, TV 2 thus also obtained an interestadvantage through the
resources having been made available before,the, Commission issued its approval.

Assessment by the referring court

As stated above, the parties to the main, proceedings disagree as to whether TV 2
Reklame A/S’s profits Geuld be used solely to cover TV 2’s financing needs and
whether TV 2 was legally entitled to'the revenues in question. The referring court
asks the Court of Justice,‘in_Its answer to the third question, to use as a basis the
understanding«of Danish law as.set out above by the referring court. The Court of
Justice is thus, asked to answer the question on the basis of the assumption that in
1995 and 1996 TV 2'was net legally entitled to (all of) the advertising revenues
derived from making advertising space available on TV 2’s programming. On this
point, ‘therefore, \the“Court of Justice can base itself on the understanding of
Danish law as expressed in recital 81 et seq. of the 2011 decision.

Thevwrefersing court further finds that it is worth considering whether or not the
infringement of the stand-still obligation in that respect in fact conferred a cash
flow adwantage on TV 2 in relation to the advertising revenues. Thus, the
argument can be made that the decisions taken by the Minister for Culture to
transfer resources from TV 2 Reklame to the TV 2 fund and from that fund on to
TV 2 amounted to preferential treatment of TV 2, which — had the notification
rules been observed — could not have been implemented until the Commission,
either generally or on an annual basis, had approved the transfers.
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Brief presentation of the grounds for the request

In order for the referring court to be able to rule on the claims put forward by the
applicant regarding payment of illegality interest, it must first obtain a ruling on a
number of questions of EU law which do not appear to have been clarified in the
case-law of the EU Court of Justice.
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