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Case C-212/20

Summary of the request for a preliminary ruling pursuant to Article 98(1) of
the Rules of Procedure of the Court of Justice

Date lodged:
12 May 2020
Referring court:

Sad Rejonowy dla Warszawy-Woli w Warszawie (DistrictCourt,for
Warszawa-Wola, Warsaw, Poland)

Date of the decision to refer:

22 January 2020
Applicants:

M.P.

B.P.
Defendant:

‘A.’ operating, through “A.” S.A. [a limited company]

Subjeectsmatter of the,case,in the main proceedings

A claim_for ‘paymentsof the amount of PLN 50000 as unjustified amounts
received by the“defendant on the basis of abusive clauses contained in a loan
agreement with respect to the indexation of loan payment amounts and the amount
of'thevapplicants’ debt.

Subject matter and legal basis of the request

Articles 3(1), 4(1) and 5 of Council Directive 93/13/EEC of 5 April 1993 on
unfair terms in consumer contracts (‘Directive 93/13”).
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Questions referred

1.

In the light of Articles 3(1), 4(1) and 5 of Council Directive 93/13/EEC of
5 April 1993 on unfair terms in consumer contracts and its recitals, pursuant
to which contracts must be drafted in plain and intelligible language and
doubts must be interpreted in the consumer’s favour, must a contractual term
setting out the buying and selling rates of a foreign currency in a loan
agreement indexed to a foreign currency be worded unequivocally, that is to
say, in a manner that enables the borrower/consumer to determine that rate
himself on any given day, or, in the light of the type of contraet'as referred
to in Article 4(1) of Directive 93/13, the long-term nature (spanning several
decades) of the contract and the fact that the amount in foreign curkency is
subject to constant changes (may change at any time), ISwit ‘possible to
formulate a more general wording of the contractual term, that,is't@'say, one
that refers to the market value of the foreign curreney, ‘ind@ manner-which
prevents a significant imbalance in the parties®isightsiand obligations to the
detriment of the consumer within the meaningwof “Article3(1) of that
directive?

If the answer to the first [question] s in the,affirmative, in the light of
Article 5 of Council Directive 93/13/EEC,of 5 April 1993 on unfair terms in
consumer contracts and its recitals, it 1S,possible to interpret a contractual
term concerning the determination by the creditor (bank) of the buying and
selling rates of a foreign currency in Such a manner as to resolve doubts in
the consumer’s favour and to assume that the contract determines the buying
and selling rates @f a foreign currency not in an arbitrary manner, but on
free-market terms, especially if both parties had the same understanding of
the contractual tefms determiningithe buying and selling rates of the foreign
currency_ or.if “the “borrewer/consumer was not interested in the disputed
contractual, term at, the, time of conclusion of the contract and during its
perfarmance,'and was\alse not familiar with the content of the contract at the
time, oftits conclusion,and throughout its duration?

Applicable provisions of EU law

Directive 93/13: twentieth recital, Article 3(1), Article 4(1) and Article 5.

Applicable provisions of national law

Kodeks cywilny — ustawa z dnia 23 kwietnia 1964 r. (Law of 23 April 1964 —
the Civil Code, Journal of Laws [Dz. U.], No 16, item 93, as amended; ‘the CC”).

Article 65
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81. A declaration of intent should be interpreted as required by the
circumstances in which it was made, the rules of social conduct and established
customs.

8§ 2. Contracts should be examined from the point of view of the parties’
intentions and the purpose of the contract rather than relying on the literal wording
of the contract.

Avrticle 353!

Contracting parties may arrange their legal relationship at their discretion as long
as the substance or purpose of the contract are not contrary tosthe properties
(nature) of the relationship, the law or the rules of social conduct.

Avrticle 385!

8 1. Provisions of a contract concluded with a consumeriwhichyhave not been
agreed individually shall not be binding on theyconsumer, if, his rights and
obligations are set forth in a way that is contrary tongood practice and grossly
infringes his interests (abusive clauses).

This shall not apply to provisions 'setting, forth the™“principal matters to be
performed by the parties, including, price or temuneration, so long as they are
worded clearly.

8 2. If a contractual term is not binding on the consumer pursuant to paragraph 1,
the contract shall otherwise ‘continue to be,binding on the parties.

8 3. Provisions ofia contractywhich are not agreed individually are those over the
content of whichthe ‘eonsumer had no genuine influence. This refers in particular
to contractual provisions,taken from a standard contract proposed to a consumer
by a contracting, party.

8 4. The burden of,proving that a provision has been agreed individually rests
withithe,personyrelying thereon.

Ustawa z dnia 29 sierpnia 1997 r. Prawo bankowe (Banking Law of 29 August
1997 \conselidated text: Journal of Laws [Dz. U.] of 2019, item 2357)

Acrticle 69,in its current wording

1. In aloan agreement, the bank undertakes to place at the borrower’s disposal
for the period of time stipulated in the agreement a certain amount of money
which can be used for a specified purpose, and the borrower undertakes to use this
amount under the terms and conditions stipulated in the agreement, to return the
amount of the utilised loan together with interest on set repayment dates and to
pay a fee on the loan granted.

2. A loan agreement should be made in writing and stipulate, in particular:
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(1) the parties to the agreement;

(2) the loan amount and currency;

(3) the purpose for which the loan was granted;
(4) the loan repayment terms and dates;

(4a) in the case of loans denominated in, or indexed to, a currency other than the
Polish currency, detailed rules specifying the methods for, and, dates of,
determining the exchange rate which is used, n particular, to calculate.the amount
of the loan, its tranches and principal and interest payments as wellas theyrules for
converting amounts to the currency in which the loan was diSbursed,or i1Sybeing
repaid;

(5) the loan interest rate and the conditions for changingit;
(6) the manner of securing repayment of the loan;

(7) the scope of the bank’s rights related to contrellingiutilisation and repayment
of the loan;

(8) the dates and manner of placing the funds,atithe boerrower’s disposal;
(9) the amount of fee, if provided\for imthe,agreement;
(10) the conditions governing amendment and termination of the agreement.

3. Inthe case of leans denominated,in, or indexed to, a currency other than the
Polish currency, ¢hesborrowerimaysmake principal and interest payments as well
as repay the loan earlysin full or'in part directly in that currency. In this case, the
loan agreement ‘shall alse set out the rules for opening and maintaining the
account in"‘which fundssintended for repayment of the loan are accumulated and
the rules for, making payments using this account.

Article 69 in its'wording as at the agreement conclusion date, that is, 16 May 2008

1. “\JIna\loan‘agreement, the bank undertakes to place at the borrower’s disposal
for'the, peried of time stipulated in the agreement a certain amount of money
which'ean be used for a specified purpose, and the borrower undertakes to use this
amount under the terms and conditions stipulated in the agreement, to return the
amount of the utilised loan together with interest on set repayment dates and to
pay a fee on the loan granted.

2. A'loan agreement should be made in writing and stipulate, in particular:
(1) the parties to the agreement;

(2) the loan amount and currency;
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(3) the purpose for which the loan was granted;

(4) the loan repayment terms and dates;

(5) the loan interest rate and the conditions for changing it;
(6) the manner of securing repayment of the loan;

(7) the scope of the bank’s rights related to controlling utilisation and repayment
of the loan;

(8) the dates and manner of placing the funds at the borrower’s digposal,
(9) the amount of fee, if provided for in the agreement;
(10) the conditions governing amendment and terminatiomof the‘agreement.

Article 111 in its wording as at the agreement cenclusion date, that<is, 16 May
2008

I.  The Bank shall announce at the place wherenit conducts its business, in a
generally accessible manner:

(1) the interest rates applicable t0"funds,in bank aceeunts and to loans;
(2) the applicable fee ratessand thetamount ofifees charged;

(3) the interest capitalisation dates;

(4) the exchangerates applied;

(5) the balance,sheet, together with the opinion of the statutory auditor, for the
most recent period'subject te audit;

(6)_ the composition ofithe bank’s Management Board and Supervisory Board;
(7). aformation,onithe terms on which cross-border transfers are executed:;

(8). “theynames of persons authorised to enter into commitments on behalf of the
bankwnan organisational unit thereof;

(9) information on domestic or foreign entrepreneurs referred to in Article 6a(1)
if those entrepreneurs have access to information protected by banking secrecy
when performing the activities referred to in this provision for the benefit of an
organisational unit of the bank.

2. In addition to the information referred to in subparagraph 1, cooperative
banks shall also indicate their area of operation and their affiliating bank.
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Ustawa o Narodowym Banku Polskim z dnia 29 sierpnia 1997 r. (Law on the
National Bank of Poland of 29 August 1997, consolidated text: Journal of Laws
[Dz. U.] of 2019, item 1810)

‘Article 1

The National Bank of Poland (‘the NBP’) is the central bank of the Republic of
Poland.

Article 24

1.  The NBP shall implement the currency policy established byathe Council of
Ministers in consultation with the Council.

2. The rules for setting the exchange rate of the Polish“zioty against foreign
currencies shall be determined by the Council of Ministers.in. consultation with the
Councill.

3. The NBP shall publish current foreign currency, exchange rates and other
foreign exchange rates.’

Brief outline of the facts and procedute

On 16 May 2008, B.P. and M.P. (berrowers'acting\in their capacity as consumers)
concluded a mortgage loan‘agreement, withy(A)*S'A. [a limited company] on the
basis of the contract template presentedito them. Under the agreement, the bank
undertook to make the amount of RLN 460000 available to the borrowers. The
loan was indexed to aforeigh, currencys(the Swiss franc — CHF). The term of the
loan was 480 months, and the interest rate was set as the sum of the LIBOR 3M
(CHF) benchmark tate and the bank’s fixed margin of 1.20 percentage points. The
loan amount was disbursed, to'the applicants in three tranches at the buying rates
stipulated 1m, the defendant®bank’s tables. On 10 January 2013, the parties
concluded an annexsto the agreement providing for the possibility of repaying the
indexedyloan granted torthe borrowers in CHF, that is, in the foreign currency to
which“theyloan was“indexed. The possibility of concluding such an annex had
existed, since'2009.

In acegrdance with the Loan Terms and Conditions in force at the Bank, a loan
indexed to a foreign currency is a loan the interest rate of which is based on a
benchmark rate applicable to a currency other than PLN and the disbursement and
repayment of which are effected in PLN on the basis of the exchange rate of the
foreign currency in gquestion to PLN according to the table (8 2(2)). According to
the definition, the table means the foreign exchange rate table in force at the bank
(8 2(12)). In the case of loans indexed to a foreign currency, the loan was
disbursed in PLN at a rate not lower than the buying rate in accordance with the
table in force when the loan was disbursed. Where the loan was disbursed in
tranches, the rate applied was not lower than the buying rate in accordance with
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the table in force when the tranche in question was disbursed. The loan debt
balance is expressed in foreign currency and calculated at the exchange rate
applied upon disbursement of the loan (8 7(4)). According to the Terms and
Conditions, in the case of loans indexed to a foreign currency, loan payments are
expressed in the foreign currency in question and on each subsequent loan
payment date they are debited to the bank account referred to in subparagraph 1 at
the selling rate in accordance with the exchange rate table in force at the Bank as
at the end of the working day preceding the loan payment due date (8§ 9(2)).

In connection with their application for a mortgage loan indexed«to a foreign
currency, the applicants signed a statement to the effect that they were fully aware
of the exchange rate risk, that they chose not to take out a loan in PLIN andhinstead
chose to take out a loan indexed to the CHF, that theysweréswaware of, the
provisions of (A) Terms and Conditions with respect to loans indexed te,aforeign
currency and that they had been informed that the cukrentforeign currency
exchange rates were published at the bank’s branches. Moreover, the applicants
acknowledged that they were aware that the exchangeurate risk*hadsan tmpact on
their liability towards bank (A) and on the amount of‘loan,payments, that the loan
would be disbursed in PLN according to the“rules stipulated in the Terms and
Conditions and that the loan debt balance was expressed in foreign currency; the
loan payments were expressed in foreign currency and“were to be made in PLN
according to the rules stipulated_in the Terms ‘and Conditions. The borrowers
initialled every page of the loan application, agreement, Terms and Conditions
and annex to the agreement. The applicants read the agreement and reviewed the
Terms and Conditions, butwithout reading the latter carefully.

If it had been assumed that the loan,was a PLN loan, the indexation clause had
been omitted and the interest,rate adopted had been the one applicable to a loan
indexed to a foreign currencys.hamely, LIBOR 3M + margin, then the amount of
payments due in, the periodyfrom16 May 2008 to 10 October 2014 would have
been PLN95491.32,, Thevdifference between the amount actually paid by the
applicants, under the ‘agreement and the amount that they would have paid if the
disputed indexation“elauses had been omitted is PLN 50 492.46 in favour of the
applicants.

The, exchangeyrates applied by the bank in its table were market rates, and the
insignificant differences between the rates applied by different banks are
attributable to differences in buying and selling prices on the interbank market.
The bank?s use of buying and selling rates results from the need to ensure the
security of the funds entrusted to it by limiting the size of the currency position it
opens. The bank’s main method of eliminating foreign exchange risk is obtaining
funding in Swiss francs on the interbank market.

The difference between the loan amount which the applicants would have to pay if
they had concluded a PLN loan agreement with an interest rate applicable to such
agreements (PLN 176 584.79) and the amount they actually paid under the
agreement (PLN 145 983.78) in the period from 16 May 2008 to 10 October 2014
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is PLN 30 601.01 to the detriment of the applicants. As at 11 February 2017, this
difference amounts to PLN 24 803.31 to the detriment of the applicants.

During the period covered by the statement of claim, the payments for a loan
indexed to the CHF were for the most part lower than payments for a PLN loan; at
the same time, in the case of a loan indexed to the CHF, the principal is repaid at a
rate that is several times higher than in the case of a PLN loan. As an example, on
the basis of a selective analysis of payments in equal periods of six months, it can
be shown that in July 2009, for instance, the monthly payment for a loan indexed
to the CHF was PLN 1 825.06, of which the principal amounted toPLN 991.92,
which is more than 54% of the payment, while the payment for a PLN, loan was
PLN 2 485.27, of which the principal amounted to PLN 288,73, which“is more
than 11% of the payment. In January 2010, the payment for@ loamindexed te the
CHF was PLN 1 712.60, of which the principal amountedto PLN'965x/3, which
iIs more than 56% of the payment, while the paymentyforn.a PLN, loan was
PLN 2 357.96, of which the principal amounted tosRLN 255.564, whichsis more
than 10% of the payment. In January 2013, the paymentfor a loan indexed to the
CHF was PLN 2 019.29, of which the principalfamountedito PLN 1:299.12, which
is more than 64% of the payment, whilé the ‘payment for a»PLN loan was
PLN 2 396.93, of which the principal amounted to"PLN298.60, which is more
than 12% of the payment. In January 2014 xthe,payment«fer a loan indexed to the
CHF was PLN 2 030.99, of which_the principahamounted to PLN 1 320.26, which
is more than 65% of the payment,“while thejpayment for a PLN loan was
PLN 1 928.45, of which the principal amounted to PLN 484.85, which is more
than 25% of the payment. Finally, in July 2014, the payment for a loan indexed to
the CHF was PLN 2 041.59, of which the principal amounted to PLN 1 362.16,
which is more than 66% of the payment, while the payment for a PLN loan was
PLN 1 938.79, of ‘which*the“pringipal amounted to PLN 537.15, which is more
than 27% of the payment.

Essential argumentsiofithe parties in the main proceedings

Thewapplicantsiclaim that the contractual terms were abusive owing to the fact that
the defendant was free to set arbitrarily the CHF buying and selling rates in the
bank’s foreign, exchange rate table for foreign currency loans and loans indexed to
foreign currencies. In addition, they point out that there are no provisions in the
agreemient opin the Terms and Conditions on the method for measuring the values
on the basis of which the CHF buying and selling rates are determined. The
exchange rate published in the bank’s table is determined on the basis of the
exchange rate on the interbank market in the following manner: the buying or
selling rate deviates in one direction or the other from the interbank rate in
accordance with the decision of the bank’s management, and consumers have no
influence on the manner in which foreign currency buying and selling rates are
determined. As a result, in determining the amount of the debt and the loan
payments to be made on the basis of prohibited clauses, the defendant acted
unlawfully and is obliged to return the sums unduly charged. The applicants’
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claim concerns the difference between the amounts collected by the defendant as
loan repayment and the amounts that would have been due in the absence of
abusive clauses.

In its response to the claim, the defendant bank indicated that for over eight years
the applicants had not questioned the validity of the loan agreement or its
individual terms, had performed the agreement and had benefited economically
from the choice of this type of loan in comparison with a PLN loan. The claim
that their consumer interests have been infringed is an attempt to evade the effects
of a financial decision that no longer delivers the expected benefits. According to
the bank, the indexation clause is not subject to examination for eompliance with
Article 385! of the CC, since it was individually agreed upon.by the parties and
neither contains any provisions contrary to good practice nom,infringes, the
interests of the consumer; furthermore, the bank does not determine,the.exchange
rate table in a free and arbitrary manner, and the CHF buying‘an@ selling rates in
the defendant’s exchange rate tables correspond to dmarketivalues, The bank also
pointed out that under Article 111 of the Banking "kaws,ituis obliged‘te‘publish the
exchange rates it applies in isolation from any contractual~welationships and in
isolation from any contractual templates, fand at, the “time, thes agreement was
concluded there were no legal regulationsirequiring banks“to specify precise
indicators and mathematical models for determining foreign currency exchange
rates. The bank added that exchange rates, which, canichange in a fraction of a
second, are determined on the basis of'global market tndicators, which are beyond
the bank’s control, and policieshfor maintaining exchange rate tables are
supervised by the Polish Financial Supervision Authority.

The defendant added, that, in, compliance ‘with Recommendation S, from April
2009 it indicated in the“Terms and Conditions that foreign exchange rates were
determined taking into account, the“following factors: average exchange rates
announced by the“Natiopal*"Bank“of Poland, the current situation in the foreign
exchange ‘market, ‘the_bank’s“current foreign exchange position and expected
movements in, foreigmexchange rates.

Brief'statementiof and reasons for the request

An analysis of Council Directive 93/13, which is implemented in the Polish legal
system1\by, ‘inter alia, Article 385! of the CC, of the provisions of Polish law cited
above and of the case-law of the Court of Justice, including, in particular, the
case-law relating to Article5 of the directive and the judgments in Cases
C-186/16, C-96/14 and C-26/13, has not provided answers to the questions posed
by the referring court.

The court’s first doubt is whether, in the light of Articles 3(1), 4(1) and 5 of
Council Directive 93/13/EEC and of Articles 69 and 111 of the Banking Law in
their wording at the time when the agreement was concluded, it is possible to
require the bank to ensure that the contractual term determining the foreign
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currency buying and selling rates in a loan agreement indexed to a foreign
currency are formulated in a completely unambiguous manner — that is to say, in
such a manner that the borrower/consumer would be able to determine that rate
himself on any given day — in the context of the nature of that agreement,
national legislation and established customs at the time when the agreement is
concluded. On the day on which the agreement was signed, there were no
provisions obliging [the bank] to indicate the rules for determining foreign
exchange rates, and Article 69(2) of the Banking Law, in its then wording,
included a requirement that a loan agreement had to be made in writing and listed
the mandatory elements of such an agreement (for instance, thedamount and
currency of the loan, the purpose for which the loan was being granted, the loan
repayment terms and dates or the loan interest rate and the conditions gowverning
any change to it). The situation changed on 26 August 2014, that is,toxsay, more
than 3 years after the agreement had been signed, withythe mtroduction “of
Article 69(2)(4a) of the Banking Law, which stipulated that, indthe case of‘loans
denominated in, or indexed to, a currency other thanthe Polish cugrency,‘the loan
agreement should include detailed rules specifyingithevmethods for,"and dates of,
determining the exchange rate, which is used, in “particular, toscalculate the
amount of the loan, its tranches and principal and interest,payments as well as the
rules for converting amounts to the currencyin whichithe lean was disbursed or is
being repaid. However, this provision didynot excludesthe bank’s freedom to
determine the amount of foreign.eurrency; ityonly introduced an obligation to
specify the rules for, and dates, of, ‘determining exchange rates. In the draft
explanatory memorandum to.the lawywhich,added point 4a it was stated, inter alia,
that, as a result of this |provision being “introduced, the borrower would be
adequately informed by, the bank aboutsthe essential rules relating to loan
repayment. Thanks tosthisysolution,“banks would compete with one another on
currency spreads. The“referring“eourt points out that there is no provision in
national law stipulating how exchange rates should be determined, which appears
appropriateqn,a free. market environment.

In thisi€ontext, the referring,court points out that when assessing the possibility of
unambiguously fermulating the rules for determining exchange rates, the rules for
determining exchange rates applied by the NBP as at the agreement conclusion
date,cannot,be disregarded. Pursuant to 8§ 2(1) of Resolution No 51/2002 of the
NBR, Management Board of 23 September 2002 on the method for calculating and
anneuncingcurrent foreign exchange rates, average EUR/PLN and USD/PLN
exchange, rates are calculated on the basis of so-called quotations. The quotation
mechanism consists in sending daily enquiries to 10 banks from the ‘List of banks
which are candidates for performing the role of money market dealers according
to turnover volumes on the interbank foreign exchange market — spot
transactions in the PLN area’ concerning the EUR and USD buying and selling
rates in PLN applied at those banks. In accordance with § 2(2) of the resolution,
the exchange rates of foreign currencies such as the CHF are calculated on the
basis of the EUR/PLN exchange rate calculated in accordance with 8§ 2(1) and the
EUR market exchange rates vis-a-vis individual currencies as at 11 a.m. The
defendant bank was on the list of banks which are candidates for performing the

10



‘A.” OPERATING THROUGH ‘A.’

role of money market dealers, which means that the exchange rates from the
defendant bank’s tables formed the basis for determining the NBP exchange rate.
It should be added here that the NBP, as an entity with a systemic function
mentioned in Article 227 of the Konstytucja Rzeczypospolitej Polskiej
(Constitution of the Republic of Poland), the operation of which is governed by
statute and which implements monetary policy and, more importantly, currency
policy, changed the rules for setting exchange rates three times in 18 years, that is
to say, within a period shorter than the term of the agreement.

Therefore, it is questionable whether, in the light of the long-term mature of the
loan agreement indexed to a foreign currency and the unforeseeableynature of
changes in the foreign exchange market, it is at all possible te require the
defendant to specify, precisely and strictly, the rules for determining ‘the foreign
exchange rate or rather, taking into account the type_of,service, pursuant“to
Article 4(1) of Directive 93/13, it is possible to refer to the more general concept
of a free market exchange rate, especially as thegbank’s, petential freedom to
determine the exchange rate of a foreign currencys=— withinithe,range set by the
market — would not result in a significant economic,imbalance to,the detriment
of the consumer within the meaning of Article 3(1) of\the directive. This doubt
appears to be confirmed by the Terms_and“Conditions applied by the defendant
after the introduction of Article 69(2)(4a) of the Banking«Law. As the defendant
pointed out, from the moment the amendment, in ‘question was introduced,
pursuant to the Terms and Conditiens; foreign exchange rates have been
determined by taking into account‘the following factors: average exchange rates
announced by the National Bank of Roland, the current situation in the foreign
exchange market, the bank’s cusrent foreign exchange position and expected
movements in foreigm,exchange rates, This wording of the Terms and Conditions,
although it indicates the“eriteriasfor determining the foreign currency exchange
rate, does in fact make,it impossible to determine this exchange rate on account of
the rules being vague andyimprecise.

If it ispeonsidered that ‘in,the case of a loan agreement indexed to a foreign
currency thencontractualyprovision concerning the rules for determining exchange
ratesican,be general,in nature and refer to a market rate, another doubt arises as to
whether, ithis possible’to interpret a contractual term concerning the determination
by thecreditor(bank) of the buying and selling rates of a foreign currency in such
a mannersas to resolve doubts in the consumer’s favour and to assume that the
agreement determines the buying and selling rates of a foreign currency not in an
entirely arbitrary manner, but on market terms.

In this context, it is necessary to determine whether it is possible to remove the
ambiguity of the contractual term setting the rules for determining the foreign
currency exchange rate in accordance with the recitals and Article 5 of Directive
93/13 without removing the disputed contractual provision itself. Such a solution
might be indicated by the distinction between the possibility of interpreting
contractual terms in the consumer’s favour under Article 5 of the directive and the
possibility of excluding a contractual term which has been found to be unfair

11
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under Article 6 of the directive. The interpretation of declarations of intent and
contracts in the national legal order is governed by Article 65 of the CC, which
takes as its point of reference the rules of social conduct and established customs
in the case of declarations of intent and, in the case of contracts, the joint intention
of the parties and the purpose of the contract. In essence, then, the question is
whether an ambiguous provision present in a contract concluded with a consumer
can be removed by way of interpreting the joint intention of the parties and the
purpose of the contract, or whether such a contractual provision should be
automatically considered ineffective within the meaning of Article 385! of the CC.
This is important in the context of the applicants’ testimony that at the time when
the agreement was concluded they believed that an objective exehange rate, for
example the NBP rate, would be used for conversion purposesgand‘in the‘eontext
of the defendant’s claims that the rate which it used was a market rate ratherithan
an arbitrary one.

There is also doubt concerning the procedure for assessing\whether a contractual
term is unfair. In the light of the position taken by“national autherities‘such as the
Urzad Ochrony Konkurencji i Konsumentdw (Office, of \Competition and
Consumer Protection) and the Rzecznik Finansowy (Finaneial“Ombudsman) as
well as the case-law of the national courts, it:imay bevassumed that the assessment
as to whether a contractual term concerning,the determination of the buying and
selling rates of a foreign currency inya loan, agreement indexed to a foreign
currency is unfair in the light of Directivei93/13 ¢an be made only on the basis of
the literal wording of the agreementy, Howeyver, in the light of the judgments of the
Court of Justice (of 26 January 2017 inCase C-421/14 and the reference therein to
the judgment of 4 June ©20094 Pannen’ GSM, C-243/08, EU:C:2009:350,
paragraph 39, and of, 14'March 2013, Aziz v Catalunyacaixa, C-415/11), the
assessment of a contractual tekm*must/be carried out in the light of all the relevant
circumstances, While‘contractual, terms in such cases are identical or similar, the
circumstances attending ‘the conclusion of such contracts by the parties justify the
question whether 1ssues such as the following are relevant to assessing whether a
contractual term .is prohibited: (a) the performance of the contract which is
intended to “repreduce, the circumstances at the time of its conclusion; (b) the
failure to,sign an anpex to the contract enabling the loan to be repaid directly in a
foreigny currency; (C) the effect of the disputed contractual terms on the
consumer’s willingness to conclude the contract; (d) the consumer’s
understanding of the disputed contractual term; or (e) the consumer’s lack of
interestin the disputed contractual term at the time when the contract is concluded
and performed, including the consumer’s failure to read the contract at the time of
its conclusion and throughout its duration. This doubt arises from the thesis
expressed in the judgments in Cases C-415/11 and C-421/14, in which it was
pointed out that an imbalance contrary to the principle of good faith can be said to
exist when contractual provisions establish rights and obligations in a manner that
would not be accepted by the parties in the course of fair negotiations. In the view
of the referring court, an assessment of the circumstances in which the contract
was concluded, including the joint intention of the parties to determine what
foreign exchange rates would apply during the performance of the contract, must
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be conducted in the light of the thesis expressed in the judgments of the Court of
Justice in Cases C-415/11 and C-421/14. The referring court take the view in his
context that more than marginal significance attaches to the actions of the parties
at the time of the conclusion of the contract, as mentioned above in points (a) to

(e).

The question of whether a particular contractual provision would be accepted by
the parties can be answered on the basis of the above considerations. In particular,
the issues of contract performance, the fact of the consumers not attaching
importance to the rules for determining the foreign exchange rate anddheir lack of
familiarity with the contract throughout its duration allow the conclusion to be
drawn that the contract would have been concluded even if the censumers had
learned the details of the bank’s method for determining the forcign.exehange,rate
in the course of fair negotiations. In the present case, these deubts are
compounded by the fact that one of the applicants has testifieddthat he expected
the exchange rate to be determined in an objectivedmannet, ‘pointing to“the NBP
rate as an example. On the other hand, the defendant states thatuit was obliged to
apply a market exchange rate, and therefore, invfact, also‘an-ebjective one. It may
therefore be the case that the parties had a(joint understanding of the contractual
provision in question, which would have been aceeptedyin“the course of fair
negotiations, thus meeting the requirement, of, good faith as referred to in the
judgments of the Court of Justice_in Cases C-415/11 and C-421/14. This justifies
the doubt as to whether the parties™ joint willingness to use an objective rate
allows the contractual term_in question to,beyregarded as unfair, or whether it is
possible, in this respect, to remove doubts in such a way as to take the view that
the foreign exchange rate in the bank’s table is not an arbitrary exchange rate, but
rather an exchange rate determined freely as allowed by Articles 69 and 111 of the
Banking Law, but only\withinithesmarket range.

All of the abowe"questions, referred for a preliminary ruling are relevant to
determining the, correct standard arising from the provisions of Directive 93/13
and, censequently, are alse highly relevant to the provisions of national law. In
view 'of theylarge number of cases against various banks pending before the
nationalcourtsy, inswhich the first and primary argument is usually the lack of
freedom 1mdetermining foreign currency exchange rates, the Court’s reply will be
extremely, useful In resolving not only the dispute pending before the referring
court hut'also many other domestic legal disputes of this type. A negative answer
to thefirst question will essentially allow similar cases to be resolved efficiently
without the need to consider other issues, including foreign exchange risk.

The fact that the nature of a mortgage loan indexed to a foreign currency, where
the agreement is concluded for several decades (in the case under consideration —
for 40 years), probably makes it impossible to formulate the contractual provision
in such an unambiguous manner that it applies for the entire duration of the
contract would suggest that the question should be answered in the affirmative.
Since the NBP changed its rules for determining foreign exchange rates three
times in 18 years, it appears reasonable to doubt whether a commercial bank can
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be required to adopt an unambiguous solution in this regard, and for such a long
period.

Reference to an arithmetic formula which would take into account interbank
market rates indicated by the Reuters or Bloomberg news services, adjusted for
margins, might not make the contractual term in question sufficiently clear and
certain. In view of such a long contract term and the unpredictability of the
economic situation, reference to data from these news services could prove
insufficient and their reliability cannot be checked. It should be noted, however,
that since the NBP exchange rate results from the exchange sates set by
commercial banks (including the defendant bank) in their tables, a,reference to the
NBP rate in the agreement could also be challenged as being,arbitrary owing to
the indirect influence of commercial banks on the NBParate.“ILherefore;, the
possibility of considering the NBP rate as an objective indicatorswhich™is
independent of the will of commercial banks is also questionabledIn this situation,
perhaps the only certain, albeit quite general, contraetual provision would be one
referring to the market buying and selling rates of, ‘the ‘foreigmurrency in
question. At the same time, the certain genérality“ef the“disputed contractual
provision could be justified, in the light of Article 3(1),of\the directive, by the
nature of a loan agreement indexed to a foreign currency, which is concluded for
several decades. At the same time, allowing,the bank some freedom to determine
exchange rates — only within the_market ranges— prevents such a contractual
provision from being assessed as creating'a significant imbalance to the detriment
of the consumer under Article 4(1)%of theydirective. National legislation does not
prohibit banks from determining theig, own, exchange rates in accordance with
Articles 69 and 111 ofythe ,Banking Law, and the free market could possibly
guarantee realistic and,objective foreign exchange rates.

As regards an_affirmative,answer tothe second question, it should be noted that
since Directive 93/13 makesya distinction between the possibility of removing the
ambiguity‘of a‘contractual termwunder Article 5 and the requirement to remove the
disputedhcontractual termunder Article 6, it appears that the more lenient solution
shaould be Used firstyand,an attempt should be made to remove the contractual
ambiguity, thus, making it possible for the contract to remain fully in force in
accordanceywith the parties’ will. The will of the parties may be determined using
Article,65, of the/CC. This is supported by the fact that the parties indicated that
exchangewrates under the agreement must be objective, which the defendant
understoed as the market rate, while the applicants did not have a specific position
in this regard, indicating the NBP exchange rate, for instance.

In particular in its judgment in Case C-421/14, the Court of Justice indicated that
it is for the national court to determine, in the light of the criteria indicated,
whether a particular contractual term is actually unfair in the circumstances of the
case (paragraph 57). In paragraph 61 of that judgment, the Court also pointed out
that, pursuant to Article 4(1) of Directive 93/13, the unfairness of a contractual
term must be assessed taking into account the nature of the goods or services for
which the contract was concluded and by referring, at the time of conclusion of
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the contract, to all of the circumstances attending its conclusion. The judgment
also refers to the judgment in Case C-243/08 (paragraph 39), in which the Court
indicates that Article 4 of the Directive provides that the unfairness of a
contractual term is to be assessed taking into account the nature of the goods or
services for which the contract was concluded and by referring, at the time of
conclusion of the contract, to all the circumstances attending the conclusion of it
(see also the Court’s judgment in Case C-415/11, paragraph 71).

In addition, it should be noted that the disputed contractual provision, although not
sufficiently precise, does not allow bad faith to be attributed to the defendant bank
since throughout the entire period of performance of the contract ‘it used, in
accordance with its understanding of the contract, market exchange rates, also at a
time when the issue of abusive contractual provisions did notiariseln this respect,
the bank cannot be said to have shaped the contractual term‘in such‘a manner asito
place the consumer at a disadvantage by using arbitrary foreign»exchangesrates
which are detached from market rates. Similar centractuah,provisionssin loan
agreements of this type were common practice at'ether banks as, well. Economic
considerations may also militate in favour of reeognising thatithese‘exchange rates
are market rates. It should be noted that, even where thesbank had the freedom to
set exchange rates within the market range, the result\was that the borrowers in the
present case were in a more favourable economic situatien than if they had been
party to a PLN loan agreement with thewinteresthrate applicable to such
agreements.
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