ATIOPATH 16 5.7.2007 — YTIO®EZH C-321/05

ATIO®AZH TOY AIKAXTHPIOY (mpoto tuiua)
¢ 5ng Iovhiov 2007 °

Ztnpv vnoleon C-321/05,

He avrikeipevo aitnon ekdocems MpodikaoTiKng amodpdoews duvapel Tov &pBpov
234 EK, mov vnéfare 1o Ostre Landsret (Aavia) pe amodaon g 3ng Avyovotou
2004, n omoia TepABe oT10 AkaoTtiplo otig 23 Avyovatov 2005, 6To MAICLO TNG
dikng

Hans Markus Kofoed

KOTQ

Skatteministeriet,

TO AIKAXTHPIO (npoto tpfipa),

ovykeipevo amo6 toug P. Jann (elonyntn), mpdedpo tpfpatog, A. Tizzano, A. Borg
Barthet, M. Ilesi¢ ka1 E. Levits, Sikaotég,

* Thoooa Sudikaciag: n Savikr.
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yevikn} elcayyeréoag: J. Kokott
ypappartéag: H. von Holstein, fon8o¢g ypapparéag,

éxovrag vmoyn v éyypadn Swbikaoia Kal KATOMV TG €T aKpOTnpiov
ovintoens ¢ 18n¢ lavovapiov 2007,

Aappavovtag vIIOYn TI§ TAPATPIOELG TTOV UITEPalav:

— o Hans Markus Kofoed, ekmpoownotpevos and tov L. Melchior Kjeldsen,
advokat,

— 11 Aavikr) KuPépvnon, exnpoowrotpevn anéd tov J. Molde, emikovpotuevo amd
tov K. Lundgaard Hansen, advokat,

— n Kupépvnon tov Hvepévov Baotieiov Tng Meydhng Bpetaviag kat tng Bopelag
IpAavdiag, exmpoowmovpevny amd tnv C. Gibbs, emkovpotpevny andé v J.
Stratford, barrister,

— 1 Emtponf tewv Evponaikev Kowothtwv, exkmpoowmovpevry amd Ttouvg H.
Stevlbaek kai R. Lyal,

adol AKOLOE TN YEVIKI] £loayyeAéd TIOU aVvEMTLEE TIC TIPOTACELS TNG KOT& TN
ouvedpiaon ¢ 8ng Defpovapiov 2007,

I-5819



1

ATIOPATH 16 5.7.2007 — YTIO®EZH C-321/05

ekdidel v axkoiovdn

Anodaon

H «aitnon yia v ékdoon mpodikacTiKhG anmoPpaoews apopd TNV eppnveia TV
apbpwv 2, ototxeio &', 8 kat 11 tng 0dnyiag 90/434/EOK touv ZvpPovhiov, tng 23n¢
Iovhiov 1990, oxetikd pe 10 KOO GOporoyIKd KADeOTAOS YIX TIG OLYXWVEDOELS,
SL0OTIAOELS, EIOPGOPESG EVEPYTTIKOV KL AVIOANAYEG HETOXAV TIOL apopovV eTalpeieg
Sagpopetikav Kpatov pedov (EE L 225, a. 1).

H aimon avthi vmoPAdnike oto mhaiclo Siapopég petald tov Kofoed kol tou
Skatteministeriet (vovpyeio Ppopoloyiag), oxetik& pe v vmofoAn avralaynig
ETAUPIKOV pepISiwv aTov PpOpo 10081 HATOG.

To vopuké miaicto

H xowotixsy vopoBeoia

H oényia 90/434, katd v TIp®TN AUTIOAOYLIKY) TG OKEYT, oKoTel va Siacpaioel 6TL
ot mpagels avadidpOpmong etalpelwv Slapopwv KpaT®V HEA®YV, OTIOE Ol OLYXW-
veboelg, SIOTIAOELS, EL0POPES EVEPYNTLKOD Kal avTalayég petoxwv, dev epmodito-
vTaL amo e18Ikolg TEPLOPIOUOUG, HELOVEKTRHATA 1) OTPEPAGOTELS TIOU AITOPPEOLY AT
TIG $OporoYIKEG SINTAEEIS TV KPATOV HEAQDV.
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ITpog tovTO, 1} 081nyia Beomilel éva kabeoT®S KaTd TO oMoio oL ev Adyw mpadelg dev
EMITPETIETAL VA ATTOTENODV auTég KabauTég avtikeipevo dpoporoyiag. Evdexodueveg
vnepatieg, oL omoieq oguvdéovTtal pe TIG TPALELS OUTEG, EMITPEMETAL, KATAPXNY, VO
Ppoporoyolvtal, TIAY OH®G MOVOV KATA TOV XPOVO KOTA TOV OToio TIpayaTt
EIOTIPATTOVTAL.

To apBpo 2, otoixeio §', Tng odnyiag 90/434 opilel TV «avTaAlayr HETOX@OV» &G
Vv «Tpd&&n pe TNV omoia A eTALPein AITOKTH TUHHETOXT] OTO KEGEAALo GAANG
etalpeiag oe MOCOOTO TO OTOI0 TG Tapéxel Ty TAeoUNdpia TwV SIKAUWUETOV
YNPov NG eTalpeiag auTig, Evavtl APOXNG OTOUG eTaipovs Tng OedTepng avtrg
ETALPEING, 08 AVTIGANAYHX TV TITA®V TOUG, TITA®V TIAPACTATIKOV TOU ETALPLKOU
Kepahaiov NG MPOTNG Kat, evEeXOHEVWG, EVaVTL KATAPOANG CUHYNGLOTIKOD TTOGOU
oe petpntd To omoio dev uvmepPaivel To 10% TG ovopaotikig afiag Tov TiTAwv
auT@v 1, eAeiyetl ovopaoTtikig afiag, TG Aoylotikig aing Tev TITA@V autavs.

Katé 1o &pbpo 2, otorygeia { xat n’, g odnyiag 90/434, voohvtal k¢ «XITOKTOUEVT)
etalpeio» «1) eTalpeia otV omola pae GANT) GITOKTE GUMHETOXN He avToAAayr)
TITA®V» KAl G «OTIOKTOON ETALPEIN» «I) ETALPEI TTOU KITOKTA GUUUETOXT} ME
avtoAayn TiTAwv».

To apBpo 8, mapdaypagot 1 kat 4, g ev Adyw odnyiag €xel wg e€ng:

«1l. H mapoxn, em’ eukalpioa ouyXovevons, Odomaons 1 avioAAayrg HeToXav,
TITA@V TIAPUOTATIKOV TOU ETALPIKOD KePalaiov TNG ARTTPIAG 1] OITOKTOCOG
eTalpeiag o eTRipo TNG E10PEPOLOUG 1] KTTOKTOHEVIG €Talpeing, 08 avTaAaypa
TITAWV MOPACTATIKGOV TOU €TAIPIKOV KePohaiov Tng Sevtepn¢ avtrg etaipeing, dev
TIPETIEL VoL CUVETTAYETAL, auTH) Ko auth), Kapic popordynon tov elcodipatog, Twv
Kepd@v 1] Twv vrepadledv auTOL TOL eTaipou.
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4. O mapdypadol 1 éng 3 dev epmodilovy éva Kpatog péhog va AdPet oy, yuor Tn
$popoldynon Tov eraipov, TO CLUYNGIOTIKO TI0OCO O HETPNTA TIOU TOL £XEL
evlexopévg katafAndel katd tn ovyxwvevon, ) didomacn 1 TV avtoAlayr
HETOXOV».

To apBpo 11, mapéypadog 1, otoixeio a’, Tng odnyiag 90/434 opilel 611 «éva KpdTog
pérog prmopel v apvnBel va epappocel To guvolo 1 pépog Tev SlaTdfewv TV
titAwv IL III, kat IV 1ng odnyiag avtrg 1) v dpel ta pokvmtovta omo tig diatdelg
QUTEG eVEPYETAHATA OTaV 1} TTPAEEN TNG AVTAANAYTNG HETOXOV €XEL WG KOPLO OTOXO 1
G Evay aTO TOVG KUPLOUG OTOXOUS TN Ppopoattatn fj 1) popodiaduyr)».

H e0vikr vouobeoia

Y10 Saviko dikalo 1 popoloyikn pHeTaxeiplon Tev avialayov petoxwv diémetal,
adevog, amd tov vopo mepi Ppopoloyriceng towv uvnepallov eni petafidoewg
kwvntov aflov (aktieavancebeskatningsloven), tng 15ng Zentepfpiov 1993 (Lovti-
dende 1993, 0. 4171, ovo e€fi¢: aktieavancebeskatningsloven) kai, adetépouv, amod Tov
vopo mepi popoloynoews twv ovyxwvevoewv (fusionsskatteloven), tng 27ng
Avyovotov 1992 (Lovtidende 1992, 6. 3374, oto £€n¢: fusionsskatteloven).

To &pBpo 13 tou aktieavancebeskatningsloven opilet:

«1. e mepintoon avicAaynig HETOX®V, Ol UETOXOL TNG GIIOKTOUEVIG ETALPEING
Ppopoloyolvtal katd ta apBpa 9 wkar 11 touv fusionsskatteloven, edpodgov n
QITOKTMMEV] ETALPEIN Kol 1 AMOKTOON eTalpeior gival etaipeieg Kpdtoug péloug
Katé Vv évvola Tov dpbpov 3 g odnyiag 90/434/EOK. H nuepounvia tng
ovyxevevong eivar 1 nuepounvia g avralayig Teov petoxwv. H avraliayn
HETOX®V TIPETEL Vo €Xel TIpaypatornowndel To apyotepo €61 pveg HeTd TNV MPOTN
nEépa TG avtoAAayng.
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2. Q¢ “avtalayn peToxwv”, Katd TNV évvola Tng mapaypagouv 1, voeital n mpdadn
HE TNV OMOIX Mo ETAIPEIN OITOKTA CLUHETOXT OTO Kedpdhato GAANG etalpeiag oe
TTOC00TO TO OTOi0 TNG TapEXeL TNV TAEOYNGia ToV diKAwUdTeV Yhdou, Evavtl
mapoxnig otoug etaipoug TG delbrepng avt)g eTalpeing O oVTAAAYHA TV
ELOPEPOUEVRV LETOXADY, TITAOV TIAPACTATIKG®V TOU ETALPIKOD KEPOANIOV TG TTPOTNG
KL, EVOEXOUEVOG, EVAVTL KATAPOANG CUHYNPIOTIKOD TTOGOU g HETPNTE TO oTtoio dev
vnepBaivet o 10% TG ovopaotikig afiag Tewv TiTAwv auvtev 1), elAeiyel
ovopaotikns afing, tng Aoylotikhg afiog Twv TITAWV auTOv.

L...]»

To apBpo 9 tou fusionsskatteloven, oto omoio moapamépumet to GpBpo 13,
mapaypadog 1, Tou aktieavancebeskatningsloven, éxel wg £€hg:

«1. O peroxég g elopépovong eralpiag [amoktopevng eralpiag] Aoyilovral
exnonBeioeg amd péroxo oe Tpitov, av yU avtég KatafdAlerar TIpnpa pe
Stagopetikd omo 1N petafifact) HeTOXOV TG ANMTPLAG TG €l0GOPES eTULPEiNgG
[amokT®oag eTalpeiag] Tpomo. [...]

To &pBpo 11 tou fusionsskatteloven opiGet:

«1. T Tov poodiloplopd Tev yevikov 1} elSikov 008wV, oL HETOXES OL oTmoleg
ekdidovtal amd v AMnTpla etapia [amokTwon etaipial kat Tig omoieq Aapfavouy
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oL HETOXOL TNG EI0PEPOLONG eTALPiBG [amOKT@HEVT eTalpia] w¢ avTumapoxn évavtl
TV EI0PePOUEVEOV TITAGY avTipeTomilovial o¢ av eixav amoktndei v S npépa
Kal pe 1o iSlo tipnpape TG eloPpepopueveg HeTOXES. [...]

Aev apdiofnreitar 61t Katd TOV XpOVO TGV TPAYHATIKOV TEPIOTATIKGOV TNG
vnoBécewg ¢ kvplag Sikng oto davikd Sikato dev vmrpye kapia ek Siataln n
omoia v petadépel 1o Gpbpo 11 g odnyiag 90/434.

H Siadopa tng koprag dikne¢ xat o mpodikactiko gpodTnpa

O1 Kofoed. kot Toft kateixav, 10oHep®S, T0 GOVOAO TOU eTALPIKOD KePaAaiov TNG
Cosmopolit Holding ApS (oto €€r¢: Cosmopolit), etaupiag meplopiopévng evfovng
Tou davikov Sikaiov pe eTalptkod Kepalalo vyoug 240000 DKK.

2115 26 Oktoppiov 1993, ékaotog anékrnoe pia amo Tig dvo petoxés, agiag 1 IEP, ot
oToieg AMOTEAOVONY TO ETALPIKO KEPAAXIO TNG eTALPIOG TIEPLOPIOPEVIG EVOVVIG TOV
pAavdikon dikaiov Dooralong Ltd (oto e€r¢: Dooralong).

Ev ouvexeia n Dooralong npoxmpnoe oe ab€non tou etaipikod Tng Kehadaiov fe Tny
ékdoomn 21000 véwv petoxwy, agiog 1 IEP.
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2115 29 OktwPpiov 1993, o1 Kofoed kat Toft avidMaav to cOvolo TV ETAIPIKGY
pepdiowv mov Kateixav otnv Cosmopolit £évavtl Tou GUVOAOL TV VEWV PETOXQOV
otnv Dooralong. Emopéveg, Katomv g avtodlayrg avtig ékaotog Kateixe 10501
petoxés oty Dooralong. H tehevtaia diéBete to ohvolo Tou eTaipikol Kepolaiov
g Cosmopolit.

Tnv 1n NoepPpiov 1993, ) Dooralong eioénpale pépiopa 2742616 IEP (26 000 000
DKK mepimov), katafAnfév amd v mpoéodata amoktnbeioa Ouvyatrpiki g
Cosmopolit, Tng omoing ta St kedpdroia perodnrav étol oe 1709 806 DKK.

Y11 3 Noepppiov 1993, 1 yevikr) ovvélevon tng Dooralong amoddoioe T Siovopn
pepioparog, vyoug 2742116 IEP, atovg Svo etaipouvg g Kofoed kot Toft.

21 popolroyikr} Tov dNAwon yia Tov Gpopo eloodnpatos €Tovg 1993 o K. emonpave
otL 1 avradayr etaupikov pepdiov g Cosmopolit évavtl vémv HETOX®V TNG
Dooralong émpemne va amadiayel tov ¢popov. H Savikr) ¢poporoyikry apxn Sev
0éxOnie ) dAwon auvth pe to emixeipnua otL 1) davoun pepiopatog émpene va
BewpnBei ¢ pnépog g npdfems avralayig etalpikov pepldinv, pe cuvémeln va
UTGpyel umépBacn Tou avetdtou opiov tou 10% TG ovopaoTikig adiog Tev
800évtwv og avtdhaypa Tithwv, Tov TipoPAénetal a6 v odnyia 90/434 yia 1o
evBeXOleEVO CUUYNGLOTIKO TIOGO O HETPNTA. ZUVEM®G, KOTA TNV Amoyn Tng
SLOIKNTIKAG aUThG apxns 1) ev Adye avtodlayr] etapikev Heptdiov Oev pmopovoe
va TOXeL TG ammadayrig duvapel tng odnyiag avrrg.

O Kofoed ap¢iofritnoe evomov tou Landsskatteretten tnv amodoon Tng
$popoloyIkig apXns, Katd TNV omoia 1 emipaxn aviadayn etaipikov peptdiov
dev frav duvatov va tuxel amadlayrg duvdpet g odnyiag 90/434. Aedopévou o1t
n andépaon oavtr) dev avaxhibnke, o K. doknoe mpooduyr evormiov Tov Ostre
Landsret.

I-5825



22

23

ATIOPATH 16 5.7.2007 — YTIO®EZH C-321/05

Y6 T MepoTacelg avtég, To Dstre Landsret amopdoioe va avooteilel i)
Stadikaoia kat va vioPalel 0to AIKaoTrplo To akoAovbo TTPoSIKACTIKG epaTnua:

«Exel To épBpo 2, otoixeio &', tng odnyiag 90/434/EOK [...] v évvolx 6T1 Oev
voiotatal “avradlayr) petox®wv’ katd v €vvoln tng odnyiag autrig o6tav ol
ovpParrdpevol oe pia paén avradroyng, TapdAAnAa pe 11 ouvpdwvia avtadia-
Y Yveotomoinoav, xepig va Secpebovral VOKE, OTL KATA TNV TIPWTN YEVIKN
OUVEAELON TNG ATOKT®ONG eTalpeiag, 1 omoia Oa Sie€ayxOel petd v viomoinon tng
avialayng, mpotifevtal va Ynoicouvv vmép g Stavoprg pepiopatog, 1o omoio
vnepPaivel o 10 % ¢ ovopaotikig aing Twv d08évTev oe avtdAhaypa TiTAwv Kat
TPAYUATL KATAPAAAETAL Eval TETOLO HEPLOUO»

Eni tov mpodikactikol gpwTipatog

Me 10 gpOTNHA TOV, TO ALTOVV SIKACTIPLO EPWTH, KAT ovaioy, oV UTIO TEPLOTAOELG
OTLG avTEg TG LoBéoems TG KOpLag dikng To apbpo 8, mapdypadog 1, Tng odnyiag
90/434 amayopelel 1) $OPOAGYNON WUIKG AVTOANAYTG ETAPIK@V HeplSiwv OTwG 1)
eTmipoyT.

210 TAQICL0 aUTO, TO ALTOVV SIKACTIPLO EPWTH, TIPAOTOV, AV [LX TETOLX avTaAAAYH
ETALPIKOV HEPIOImV CUVIOTE «aVTAANQYT HETOXOV» KATA TNV évvola Tou dpBpou 2,
otoixeio 8, g odnyiag avtrg Kat, eldikdTEpR, av Eva HEPLOPN OTIWG TO KATAPANOEV
TIpEmeL voo oUUTIEPIANGOEL 1] OXL OTOV LITOAOYIOUO TOV «CUUYNPLOTIKOD TTOCOV OF
HETPNTé» TTOU TIpoPAETEL TO ev Adyw apBpo.

AebTepov, 1o aToUV SIKACTAPLO EPOTE, KAT ovoiav, av 1} ¢opoloyikh apxry Ba
pmopotoe va AdPel péTpa Evavtl evdeXOUeVng KATXpnong SIKALOHATOG, HOAOVOTL O
eBvikdg vopoBétng dev éhafe eldikd pétpa yia tn peTadopd tov dpbpov 11 g
odnyiag 90/434 610 e0wTEPIKO diKato.
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Enti tov Yapaxtypiopol ¢ «avTaAAayrnc HeToxwv» Katd tHv évvoia THG odnyiag
90/434

Katapyag, mpémet va vmopvnotel 611 to apbpo 8, mapdypadog 1, tng odnyiag
90/434 amayopelel 1) GOpPOAOYNON TV ETAIPWY TNG AITOKTWUEVNG ETOUPEING Yot
ToUG TiTAoug TIoV TIEPIRADaY OE aVTOUG e’ eUKAIPIA TNG AVTAANAYTIG HETOXWV.

Kata tov opiopd tov &pBpou 2, otowxeio §', tng idlag avtrg odnyiag, cuviotd
«OVTOANAYT] HETOX®V» «TIP&EN e TNV OToIR A ETALPEIX ATTOKTA CUMETOXT) OTO
KePpoAato GAANG eTalpeiag 0 TTOCOOTO TO OTMOIO TG TIAPEXEL TNV TALOWNPIA TV
SIKAWPATOV YPov NG eTalpeiag auThAg, évavil TApoXN¢ OTOUG ETAipovs NG
OevTepnG aUTHG ETALPEIRS, 08 AVTAANAYHA TOV TITA®WV TOUG, TITA®WV TAPACTATIKGOV
TOU ETAIPIKOV Kepadaiov TG MPOTNG Kal, evOeXouévws, &vavil KataPoArg
CUMYNPLOTIKOV TTOGOD O€ HETPTTA TO oroio dev vmepPaivel To 10 % TG OVOHACTIKNG
afiag Tov Tithwv avtev 1), eXeifel ovopaotikis afiag, NG AoyloTtikig adiag Tev
TITAWV aQUTGOW».

Yty uvndbeon NG koplag dikng dev apdioPnreitan Ot n emipoxn avrtoAlayr
etaupikev peplSiov mpayparomnolifnke, katapxnyv, 010 TMAaiclo Tpafews orto-
KToens [ouppeToxng] Katd v évvola tng tehevtaiag avthg ddtadng.

Evtovtolg, o1 amoyels tov pepov Slotavial w¢ TPOG TO av TO HEPIOHA TIOU
katéPore n Dooralong otovg Kofoed kat Toft, apéong petd v avialhayn aut
etalptkwv pepidiov, mpénel va Bewpnbel wg pépog g mpaems auThg AMOKTROEWS 1
OxL. Xe TMEePIMTOON KATAPATIKAG amavTioews, Ba viripxe vépPfaocn Tov opiov Tou
10%, mou mpoPiéner 1o dpBpo 2, otowkeio &', g odnyiag 90/434 yix TO
«OUHYNPLOTIKO TIOCO Of UETPTTA», HE OULVEMELX Tip POPOAOYNON NG &v AOY®
avTaAayTiG eTaipikev pepldinv.

Zuvvadag, emParieral i SlamioTwon, OMWE EMOTHAVE 1] YEVIKI eloayyehéag e T
onpeia 44 éog 47 kabog kat 52 kal 53 TV MPOTGOEDV TNG, OTL 1} £vvold TOv
«GUUYNPLOTIKOD TIOGOU O PETPNTE» KaTd TNV évvola Tov apbpov 2, otolyeio &', g

I-5827



29

30

31

32

ATIOPATH 16 5.7.2007 — YTIO®EZH C-321/05

odnyiag 90/434 aopd TIG XPIIUATIKEG TTXPOXEG OL OTIOIEG £XOUV TOV XOPUKTIpA
yviiolwag avtmapoxng e mpafews amoktioews, dnhadn g mapoyég mov KAtk
Tpomo deopevtikd cupdpaviBnKe va KatafAnbolbv CUUTANPWHATIKGOG TIPOG TNV
QITOVOUT TITAWV TIHPACTATIKOV TOU ETALPIKOV KePaAiou T1)¢ amoKTHoAG £TaIpiag
Kol ToUTo aveapTRTeG TV evdeXOUevev AOYwY aToug omoioug otnpiletal n mpaén.

ZuyKeKpLpéva, amod TNV oKOVoia Kat To obathnpa TG odnyiag 90/434 mpokUmTet 6Tt
TO «CUUYNPLOTIKO TTOCO OE NETPNTA» KAl 1) TPAEN amoKTRoews armote oy pépn e
idlag ovvalhayng. Ipdyparty, 1o CLUYNGLOTIKO TTOCH ATTOTEAE] AVATIOOTIAOTO TUAHX
NG AVTUTKPOXNS TNV OToIX 1] AIMOKT®WoK eTALpeia KATAPAAAEL OTOUG TAiPOUG TNG
QUTOKTOUEVIG ETALPEING TIPOKEIHEVOU VA ATIOKTIOEL TTAEIOYNGIKY CUUUETOXT OTNV
TelevTaia.

Eniong, 1o Awaotiplo eixe tv evkaipia va Sievkpvioer 6t and 1o Gpbpo 2,
otolxeio 8, kaBag Kat arto TNV ev yével olkovoptia Tng odnyiag 90/434 mpokurtel 61t
10 KOWO Ppopoloyikd kabeotm¢ mov Beomilel n odnyia kot 1o omoio mephapPdvel
Stapopa Ppopoloyikd mheovekTApaTa epappoletal adiakpitwg oe OAeg TG Palelg
OLYXOVEVOEWG, SIHOTIACEWS, €EL0POPEG EVEPYNTIKOD KAl GvTOAAGYTG UETOXGOV,
avelapTATeE TwV AGYRV YA TOUG OTI0I0UG TIPAYHATOTIOLOUVTAL KL TOL av oL Adyol
avtoi éxouvv SnNHOCIOVOUIKO, OIKOVOUIKO 1} Kabapd Ppopoloyikd xapaktipa. (BA.
andépaon g 17ng Ioviiov 1997, C-28/95, Leur-Bloem, Zvihoyr 1997, o. 1-4161,
oKkéyn 36).

Zuven®g, XPNHATIKA TTapoX TNV omoia KAtaBAANeEL 1) AITOKTOON ETALPEIN OTOUG
ETAIPOVS TNG ATTOKTWUEVNG eTaLpeiag dev pmopel va xapaktnpiletal wg «ouvpyngt-
OTIKO TTOGO O PETPNTA», KATH TNV évvola Tou &pbpou 2, otowxeio 8§, g odnyiag
90/434, yix pévov 1ov Adyo OTL vdioTatal KATOIR XPOVIKN) 1] GAAN OXéon He TNV
TpdEn amokthoews 1 evlexopevn mpdleon dopoloyiki¢ andeng. AvrtiBeta, mpémel
va edéyxetat o kK&Oe kpvdpevn mepintwor, Aappavopévou vdyn Tov GLVOAOL TV
TMEPIOTACEWY, AV 1) EMIPYI) TTAPOXT] EXEL TOV XUPAKT P SEOUEVTIK®G GUHPwvnOei-
00G aQVTUTAPOXNS TNG TIPEEews AMOKTOEWS.

H epunveia avtr evioxbetat and T1ov okomd g odnyiag 90/434, o omoiog
ouviotatal otnv efalelyn TV GOporOYIKOV eUTOdiwv OTI SLOUVOPLOKES
avadlapOpmoelg eMIXEIPOE®VY, aPevog, pe TN Ui popoldynon evdexdpevmv
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avfioewv TG afiag etapikov pepdioy, mplv 6vieg mpaypatomowmBolv «al,
adetépou, pe TN U omoAdayh oo Tov Gpopo Twv TIP&Eewv TIOL CLVENIAYOVTOL
onuavtikég vnepaieg, MPOKUTITOUTEG KATA TNV avTaAlayr) eTalpkev pepldiov, yla
tov povadiko Aéyo ot1 ot Tpalelg auTéG evidaoovtal oTo TAaiolo avadiapOpmoews.

‘Ooov apopd tnv vmobeon g Kiplag Sikng darmoTaveton 6TL Oev LTIAPYXEL Korpiot
évBelfn otn Sikoypadia and v omoia va amodekvoetal 6TL To enmipaxo péplopa
amnoteloloe avamooTacTo TUANA TG opethopevng amo tnv Dooralong avtutoapoxns
yia v améktnon g Cosmopolit, yeyovdg mov Ba amotelovoe avaykaio
mpoindOeon yia TOV XOAPAKTNPIONS TOU WG «CUHYNPLOTIKOD TTOGOD O UETPITH»
Katé TNV évvolx tou &pdpou 2, otoixeio &', g odnyiag 90/434. AvtiBeta, dmog
Slamotavel To cutovv SikaoThiplo, ovdénote ovviPdn cvuPwvia petald Twv Kofoed
kot Toft xaBa¢g ko tng Dooralong deopevovoa tnv tedevtaia va Swaveipel To
HEPLONA QUTO.

Y6 11g MEPLOTAOELS AUTEG, TO eMipaxo Héplopa oty vnidBeon tng Koplag dikng dev
EMTPETETAL VO CUUTIEPIANPOEl GTOV UTTOAOYIONUS TOU «OUHYNPLOTIKOD TTOCOU OF
HETPNTé» TTOU TIpoPAéneTaL aTo Gpbpo 2, otolxeio &', Tng odnyiag 90/434.

Emopévwg, 1 emipoaxn avradlayn etapikov pepdiov euminter oto dpbpo 8,
napaypadog 1, g odnying 90/434, yeyovog mou onpaivet 6tL 11 $opordynon g,
KXTOPX1V, OITOYyOpeEVETAL

Evtovtolg, dedopévou 6t 1o aitouv Sikactipio kot 1 Aaviky KuBépvnon
UTTOYPAUULOOY EMAVEIAUUEVOS OTL 1] €V AOY® ovTalayr etalpikov peptdicov
TpaypatotolOnKe Xwpls va uEpxel Kavévag AGyog oItod eUITOPIKT} ATIOYN KAl TTIPOG
TOV OKOTIO KAl HOVOV TNG EE0IKOVOUNONG PpOprv, TIBETAL ETTIOTG TO EPATIUA OGS TTPOG
NV edapioyr Tov ev Aoyw apBpou 8, mapaypagog 1, oty nepintwon evdexopevng
KOXTEXPNONG SIKUOUATOG.

I-5829



37

38

39

ATIOPATH 16 5.7.2007 — YTIO®EZH C-321/05

Enti ty¢ Svvarétyrag va AygBOel virdyy evdexouevy xardypnoy Sikaiduarog

Kata 1o apBpo 11, napdypadog 1, otoixeio o, g odnyiag 90/434, ta kpdtn pHéAn
Svvavtal va apvnBolv va epappocovy, kat e§aipeor) Kot oe e18IKES TIEPITTOOELS, TO
oOvoro 1) pépog TV Slataewnv TG 0dnyiag avThg, 1§ vo avaKaAoiy TO TIAEOVEKTNHA
IOV TIPOKUTITEL aTto TLG SLatdEelg g Ot 1 mpd&En TG avTaAAAYTG HETOXWV EXEL WG
KOplO OTOXO 1] @G évav amd Tovg KUPLOLG OTOXOoUG TN dopodiaduyr 1 n
popoamnoguyr). EmmAéov, n idix avtr] Siataln Sievipivifer 611 10 yeyovog OtL )
npaln Sev mpaypatomoBnke yia OKOVOUIKE Baoipovg Adyous, Omwg eival 1)
avadidpOpwon 1) | opBoloykOTEPT) 0PYEVAIOT) TRV SPACTNPLOTHTOV TWV ETALPIOV
IOV EVEXOVTAL OTI} OXETLKY) TIPAEN, umopel va amotehéoel TeEKHNpLo 6Tt n mpadn avtr
éxel évav Té€tolo otoxo (BA., umod v évvola avtr), poavadepdeica amodaor Leur-
Bloem, okéyeig 38 kat 39).

‘Etol, to apBpo 11, napdaypadog 1, groixeio a’, g odnyiag 90/434 avtavakid T

YEVIKA] apXi} TOU KOWoTIKoU SIKaiou Katd TNV ormoia 1 KoTdypnorn SiKalopatog
amtayopevetal. Ot Stotkolpevol dev UITOPoLV Vo EMIKAAODVTAL TOUG KOVOVEG TOU
KOWVOTIKOU SIKaiov KATaXPNOTIKA 1) KATAoTPatnyoviag tovs. H epappoyn twv
KOVOVWV aUT@V Oev ETITPENETAL VO EKTEIVETAL UEXPL TOU ONHEIOV VA KAAUTTEL
KOTAXPNOTIKEG TIPAKTIKEG, SnAadn mpaéelg mov dev Sievepyouvial oto TMAAiCLO
PUGLOAOYIKGV EUITOPLIKOV TUVOAAXYGV, OAAG e HOVASIKG GKOTIO TNV KATAXPNOTIKI
EKUETANNEVON TV TAEOVEKTNUATOV TIOU TIPOoPAETeL TO KowvoTikd Sikato (BA., umo
Vv évvola autr), amodéoelg g Ing Maptiov 1999, C-212/97, Centros, Zulhoyn
1999, o. 1-1459, okéyn 24 g 21ng Pefpovapiov 2006, C-255/02, Halifax k.Am.,
ZvAoyn 2006, o. I-1609, okéyelg 68 kal 69 Tng 6n¢ Ampiiiov 2006, C-456/04, Agip
Petroli, ZvAoyr) 2006, o. 1-3395, oxéyeig 19 kar 20, kaBag xar g 12n¢
ZentepuPpiov 2006, C-196/04, Cadbury Schweppes xai Cadbury Schweppes
Overseas, ZuA\oyrn 2006, ¢. I-7995, oiéyn 35).

Yy uvndbeon g koplag Sikng Sev appioPnteital, OnMwg eMONHAVE 1) YEVIKN
El00YYENEXG PE TO ONpEI0 59 TRV TIPOTATEMV TG, OTL UNIAPXOLY oplopéveg evieifelg
mov Bu prropovoav evieXopévag va Sikaloloyriocouy TNV edpappoyr tov &pbpouv 11,
napdaypadog 1, otoixeio o', g odnyiag 90/434.
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IMavtwg, mpémel Katapxds va efetaotel 10 {ATRUa av, elleiyer eldikng eBvikng
Suatagng mepl petadopag Tov dpbpov 11, mapaypadog 1, otoixeio a’, Tng odnyiag
90/434 oto Saviké Sikato, n didtaln avtr) SVvartal eviovTolg va TUXEL EGAPHOYTNG
otnv vnobeon g KOpLag Sikng.

Zuvvadag mipémel va uvmopvnodei oT11, katd ta dpBpa 10 EK kau 249 EK, kaBéva anéd
Tt KPATT PEAN TIpog Ta omoia arevBvetal pio odnyia odeikel va A&Pet, oto mhaioto
NG E0WTEPIKNG EVVOUNG TASe®S TOu, OAa Ta avayKaix UETPA TIPOKEIUEVOU v
e€aoporioel TNV TIAPN edpappoyt TG odnyiag oopdeva e Tov OKOTIO TIoL aUTH
emdioret (A, petald dA\wv, amoddoelg g 10ng Maptiov 2005, C-531/03,
Emrponr) katé Teppaviag, mov dev €xel dnpootevdel ot ZvAloyn, okéyn 16, kat Tng
1é6n¢ Iovviov 2005, C-456/03, Emtpomi} katd Itahiag, ZvAloyr) 2005, o. 1-5335,
okéyn 50).

EmumAéov, n apxn TG acdaleiag Sikaiov amayopedel va Snpiovpyolv ot odnyie,
apeauTeV, vnoxpewoels ot 8wTeG. Emopévwg, oL odnyieg Sev pmopovv va
nipoféirovtal, auvtég KaBautég, amd 1o KpAtog peENog évavil Tev Wetev (PA.,
petal dAwv, anopéoelg g 11ng Iovviov 1987, 14/86, Pretore di Salo xatda X,
Zuloyr) 1987, o. 2545, okéyelg 19 kat 200 g 8ng Oxtwfpiov 1987, 80/86,
Kolpinghuis Nijmegen, ZvA\oyry 1987, o. 3969, okéwelg 9 kou 13 tng 26n¢
ZentepPpiov 1996, C-168/95, Arcaro, ZvAloyr) 1996, o. 1-4705, oxéyelg 36 kot 37,
kabwg kat ¢ 3n¢ Maiov 2005, C-387/02, C-391/02 kot C-403/02, Berlusconi kKA.,
JuvAoyn 2005, o. 1-3565, okéyelg 73 kat 74).

Evtovtolg, mpémnel va onpeiwbel, mpatov, 61t Katé 1o dlo 1o ypéppa tov dpbpov
249, 1pito edadro, EK ta kpdn péln €xovv SuvatdTnta emAOYTG TOU TUTTOU KAl TWV
péowv petadopds Tev odnyliov mov efacporitovy katrd tov kalvtepo Suvatd
TPOTO TO amoTéAeopa mov emdioKeTal pe TIG odnyies, (PA., VIO TV évvola auth,
npoavadepBeica andpaon tng 1éng lovviov 2005, C-456/03, Emtponty watd
Ita)iag, okéyn 51).

Yuvenwg, epdoov 1 VOHIK KATAOTAON TIOU TIPOKUTITEL amnd Ta efvikd péTpa TIov
Aappavovral mpog petadopd piag odnyiag eivon apkobviwg akpprg kat cadns,
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woTe va Tapéxetal otovg WiaTeg 1 SuvatotnTa va yvwpilovy tTnv éktacn tev
SIKALOUAT®V KOl UTIOXPEDCEMY TOVG, 1) HeTaPop& Hiag odnyiag otnv e0wTeptKki
évvopn taén Sev amautel avaykaotik®g avéAnymn vopobetikig dpdoewg oe kdOe
Kpdatog péhog. Emiong, 6mwg emonpave i yevikr] elcayyeAéag pue 1o onpeio 62 twv
TIPOTATEDV TG, T} HETAPOPA oG oSnyiag Hmopei, avaloyo e TO TIEPLEXOUEVO TG,
va Yivel 0g OpLOUEVEG TIEPUTTMOELS KAl OE €V YEVIKO VOUIKO TIARIOL0, KATA TpdTIOV
wote Ogv amatteital 1 Katd ypdpupa emaveinyn tev dataewv g odnyiag oe
eildikn) vopukn Sataln (PA. amogdoerg g 16ng Iovviov 2005, Emrtpomr kotd
Itahiag, mpomapateBeioca, okéyn 51, kat g 6n¢ Ampihiov 2006, C-428/04,
Emitpomr) katd Avotpiag, Zudhoyr 2006, o. 1-3325, oéyn 99).

AgbTepov, TIpémel va UTTOPVIOTEL OTL OAEG OL aPXEC TV KPATOV HEAQDV, OTAV
edpappdtovy 1o e0vikd Sikalo, oPeilovv va To epUnvelOLY GTO HETPO TOU duvaToy
UTIO TO PG TOU KEIPEVOU KAL TOU OKOMOU TNG KOWVOTIKAG odnyiag, &ote va
emrevyBel 1o amotéreopa mov emdlwketal and v tedevtain. Emopéveg, polovott
eivar aAnBé¢ 6Tt 1 amaitnon avty odudovig epunveiag dev emTpémeTal va
ekteivetal péxpt tov onpeiov va dnuovpyel 1 odnyia, avty kaBavtr Kai
avelapTHTOG EGHOTEPIKOD VOUOU TiEPL HETAPOPAG TNG, SIKALOUATA KUl UTTOXPEDTELG
yta toug I8wTeG 1 va otolxeloBetel 1} emiteivel Tnv mowvikn evBdvny 6oV evepyolv
Katd mapafacn tev datdfewv g, m¥otdoo, yivetal dektd 6Tt T0 Kpdtog Shvartal,
KatopXiy, va aviitaéel otoug ISOTEG i oOpdovn epunveia Tov eBvikod Sikaiov
(BA., umd v évvola avtr), mponapatedeioeg amopdoelg, Kolpinghuis Nijmegen,
okéyelg 12 éwg 14, xat Arcaro, okéyelg 41 kai 42).

Ztnv vnteBeon g KOpLag Sikng, OTWG EMONUAVE 1} YEVIKT] OOy YEAEQS [l TO OTUEIO
63 TV TIPOTATEDY TNG, EVATIOKELITAL OTO AITOUV SIKAOTApLO va e€eTdTeL av LTIEPXEL
010 Soviko Sikalo kdmmota Sidtaln 1} YeVIK apxr] TIOL Vo artayopevel TV KaTéxpnon
Sikaopatog 1 dAeg Slatagelg oxetikd pe ) popodiaduyr) 1) T dopoarmodpuyr, ot
omoieg Oa pmopovoav va epunvevBolv Katd Tpomo ohpdwvo pe to dpbpo 11,
napdypadog 1, otorxeio a’, ¢ odnyiag 90/434 kai, w¢ ek TolTOUL, VA
dikalohoyroouvy 11 GopordyNoN TNG EMHAXNS AVTOANGYNG eTAIPIK®OV NeEPDiV
(BA. opoing andépaon e 1916 Iavovapiov 1982, 8/81, Becker, ZvAloyr 1982, 6. 53,
oiéyn 34).

AvodOyws TG MEPITTOCEWS, OTO KLTOUV SIKACTAPLO EVATTOKEITAL VO SIATILOTOOEL OV
otnv vmébeon TG KoOplag Sikng mAnpodvial ot Tpodmobécels epappoyns TV
E0MTEPIKAV AUTOV SlaTdlewy.
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Katomy 1eov avetépe, 010 gpotnpa mov 1édnke npémel va dobei n anmdvinon o1y,
UTIO TEPLOTAOELS OTIWG QUTEG TG LTTOBETEmE TG KOpLag SiKNG, éva pépiopa OTwE TO
KataPAnOév Sev mpémel va gupmeplapPaveTal GTOV UTMTOAOYIORO TOU «OUHUNPL-
OTIKOV TIOo0U 0g HeTpnTé» TIoL TTpoPAénetal oto GpBpo 2, atowxeio §', tng obnyiag
90/434 wai 6T, CUVET®E, Hio avToAAayh etalpikav pepldiowy, Omwg n emipoaxn,
amotelel «avTodhayh HETOX@WV» KATd TNV €vvola Tov &pbpou 2, otoixeio &', g
odnyiag avthg.

Zuvenag, 1o apBpo 8, mapaypagog 1, ¢ odnyiag 90/434 anayopebel, Katapxiy, i
$oporOYNON HIOG TETOLNG AVTAANAYTG ETAUPIKOV pepLdimwy, eKTOg av Slatééelg Tov
€0 TEPIKOV SIKAIOL OXETIKA [e TNV KATAXPN O SIKAOUATOG, T dpopodiaduyn i )
dpopoamoaduyn Svavtal va eppnvevBolv alpdpova pe to dpbpo 11, napdypadog 1,
otolxeio a’, g ev AOyw odnyiog xal, ¢ ek TOUTOL, v JIKALOAOYHGouUV TN
$poporoynon .

Eni tov Sikaotikev ££608wv

AeSopévou dt1 i mapovoa Sxdikacia éxel wg pog Toug dadikovg g Kuptag Sikng
TOV YOPOKTIPA TIHPEUTIIITOVTOG TIOU avEKLWE eveTiiov Tou eBvikol dikaotnpiov, ¢
auto evamokertal va anopaviel eni tov Sikaotikwv e£6dwv. Ta €£0da oTa omoia
vroPANOnay dool véBahav TapaTnProE; 0TO ALIKAOTIPLO, TTANY TV ©G GVK
Swadikwv, dev anodidovtai.

T Toug Adyoug autovg, To AKaoThplo (TpaTo THAHK) amopaiverat:

Yvo gpotnua mwov tébnke npémel va §o0ei 1 amavrnon o6tL, UG MEPLOTAGELS
OMKG auTég TG vToBéceme NG KOpLag Sikng, éva pépiopa 6TTG 1o KaTaPAndév
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dev mpéneal va ocvpmepilapfdaveral 6ToV UMOAOYIOHO TOU «OUHYNPLOTIKOD
MO000 o€ HETPNTA» TOoU TpoPAéneral oto apBpo 2, orowxeio §', ¢ odnyiag
90/434/EOK 1ou ZupPouvdiov, tng 23ng IovAiou 1990, oXeTIKQ [E TO KOLVO
POoporoYIKO KAOEGTAOG YIX TIG GUYXOVEDOELS, SIAOTIACELS, EIGPOPEG EVEPYNTIKOU
KOl aVTOAAAYEG HETOX®V TTOU adopolv eTatlpeies SIAPOPETIKOV KPATOV HEADY,
Kat 0TI, OUVEM®G, [ avraAlayr eTalpikev pepdiov, omw¢ n emipaxn,
amOTEAEL «aVTOANAYT) HETOX@OV» KATA TNV évvola Tov dpBpov 2, oroikeio §',
™6 odnyiag avtrg.

Tuvenws, 1o apBpo 8, mapaypadog 1, g odnyiag 90/434 amayopevsl,
KATAPXNV, TI] $OPOAOYNON HAG TETOLNG AVTOANXYIG ETALPIK®OV HEPIdIOV, EKTOG
av SataSelg ToU E0OTEPIKOU SIKAIOU OXETIKA HE TNV KATAXPNON SIKAIONATOG,
™m ¢popodadpuyn] 1 ) popoamoaduyn Svvavral va epunvevfoltv oopdpmva pe
To apBpo 11, mapaypadog 1, oroixeio a’, g £v Aoym odnyiag ka1, o¢ &K
T00TOU, Vv dikatodoyrcouvv 11 popolodynor tne.

(voypaés)
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