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Subject matteriefithe casein theimain proceedings

In essence, the parties are invdispute as to whether the lease agreement between
them can beyegarded assa commercial transaction within the meaning of Directive
2012/7/EVU of the European Parliament and of the Council of 16 February 2011 on
combating, late ‘payment in commercial transactions and the Ustawa z dnia
8 marea 2013w:,.0 terminach zaptaty w transakcjach handlowych (Law of 8 March
2043%on"Rayment Terms in Commercial Transactions; ‘the 2013 Law’). This is
becauseithe ‘recognition of a lease agreement as a commercial transaction within
the meaning of the aforementioned directive and law is a condition for applying
the aforementioned law to the said agreement and for granting the creditor, in
accordance with the applicant’s demand, the right to interest and the right to
compensation for recovery costs in an amount and on the terms laid down in the
aforementioned directive as transposed into Polish law by the provisions of the
aforementioned law. Otherwise, the seeking of such interest and compensation by
the creditor must be regarded, in line with the defendant’s demand, as an abuse of
a subjective right within the meaning of Article 5 of the Kodeks Cywilny (Civil
Code).
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Subject matter and legal basis of the reference

For the purposes of interpreting the national provisions contained in the 2013 Law
in accordance with Directive 2011/7, the referring court seeks, in essence, to
determine the meaning of the terms ‘commercial transaction’ and ‘payment
schedules providing for instalments’ under Directive 2011/7. In regard to the first
term, the referring court wishes to determine whether that directive and the Polish
2013 Law include within their scope contracts the characteristic performance of
which consists in providing a temporary right to use goods in exchange for rent
(for instance, lease or rental agreements), that is, whether these contracts
constitute commercial transactions within the meaning of Article 2(1) of Directive
2011/7 and Article 4(1) of the 2013 Law. In regard to the second term, and,only if
the first question is answered in the affirmative, it is a guestion, of\clarifying
whether an agreement that the debtor is to make periodic payments,‘alsowvhere the
contract is concluded for an indefinite term, is tantamount{to partiessto a
commercial transaction agreeing on a payment schedule providing, for instalments
within the meaning of Article 5 of the directive anthArticle 11(1)of the 2013 Law.

Questions referred

1.  Should Article2(1) of Directiven,2011/7/EU of the European
Parliament and of the«Council, of 16'February 2011 on combating late
payment in commereial transactions (OJ 2011 L 48, p.1), as
transposed into ghe.Polishylegalhorder'by Article 4(1) of the Ustawa z
dnia 8 marca 2013 r. o terminach) zaptaty w transakcjach handlowych
(Law of 8WMarch €2013 on Payment Terms in Commercial
Transactions), (censelidated, text: Journal of Laws [Dz. U.] of 2019,
item 118), be,interpretedsas meaning that contracts the characteristic
perfermance,oftwhichyconsists in providing a temporary right to use
goads “in.exchangeyfor rent (for instance, lease or rental agreements)
must alsoybesregarded as transactions which lead to the delivery of
goods “or_the provision of services for remuneration (commercial
transactions)?

2.5, Ithe answer to the first question is in the affirmative, should Article 5
of Directive 2011/7/EU, as transposed into the Polish legal order by
Article 11(1) of the Law of 8 March 2013 on Payment Terms in
Commercial Transactions, be interpreted as meaning that an agreement
that the debtor is to make periodic payments, also in the case where the
contract is concluded for an indefinite term, is tantamount to the
parties to a commercial transaction agreeing on a payment schedule
providing for instalments?
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Applicable provisions of EU law

Directive 2011/7/EU of the European Parliament and of the Council of
16 February 2011 on combating late payment in commercial transactions (OJ
2011 L 48, p. 1) — recitals: 2, 3, 11, 22; Article 2(1) and Article 5 (‘Directive
2011/7 or ‘the directive’)

Applicable provisions of national law

Ustawa z dnia 8 marca 2013 r. o terminach zaplaty w transakcjach handlowych
(Law of 8 March 2013 on Payment Terms in Commercialy, Transactions)
(consolidated text: Journal of Laws [Dz. U.] of 2019, item_118) —Article 4(1)
[transposition of Article 2(1) of the directive], Article 7(2)(%), “and “(2),
Article 10(1) and (3), Article 11(1) [transposition of the first'sentence, of‘Article 5
of the directive], Article 11(2)(1) and (2)

Ustawa z dnia 23 kwietnia 1964 r. — Kodeks cywilny*(Law ‘of 23 April 1964 —
Civil Code) (consolidated text: Journal of Laws,[Dz."U.]"ef 2018, item 1025) —
Article 5

Brief outline of the facts and procedure

On 10 April 2018, the applicant, RL spétka z ograniczong odpowiedzialnoscia
(RL limited liability company) with, its\registered office in L.(a company
incorporated under Polish law), filed a ¢laim (in the main proceedings) with the
District Court for Lédz-Srodmiescie in £6dz against the defendant J.M., who
resides in Poland,aforspaymenttef PLN 1 767.30 plus statutory interest for late
payment in commercial transactions from the date of the claim until the payment
date.

In the statement, of “claim, it is stated that the parties had concluded a lease
agreement under Which'the applicant, as the lessor, made available for use by the
defendant, as‘thewlessee, commercial premises located in Lodz, and that the
defendant'was obliged to pay rent plus service charges equivalent to the building
maifntenance ¢osts incurred by the applicant.

The "agreement was concluded on 15 January 2015 for an indefinite term. The
defendantwas required to pay monthly rent in advance, by the 10" day of each
month, in the amount determined in the agreement. Invoices for the lease were
also to include the flat-rate service charges stipulated in the lease agreement. In
accordance with its obligation under the lease agreement, the defendant paid a
security deposit amounting to PLN 984 to the applicant.

The applicant indicated that, in the period from September 2015 to December
2017, the defendant was late in paying 16 VAT invoices raised by the applicant
for the rent and service charges due for 16 billing periods. Therefore, the applicant
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issued to the defendant — as compensation for recovery costs provided for in
Article 10 of the 2013 Law — an accounting note for the total amount of PLN
2 751.30, which corresponded to 16 times the PLN equivalent of EUR 40. The
applicant also deducted the amount of its claim (PLN 2 751.30) from the
defendant’s claim for the return of the deposit in the amount of PLN 984. As a
result of that deduction, claims amounting to PLN 984 were mutually offset; this,
if justified, would mean that the defendant is no longer entitled to claim the return
of the deposit. On the basis of this assumption, the applicant seeks payment of
PLN 1 767.30 — the sum which remains after the deposit has been deducted from
the original claim.

The order for payment issued in writ-of-payment proceedings,wasfor the entire
amount claimed in the main proceedings.

The defendant lodged an objection to that order for paymentschallenging the
order in its entirety, with the result that the order,ceasedsto ‘have effect. The
defendant moved for the claim to be dismissed in‘ts entiretys At,the,same time as
the objection, the defendant lodged a counterclaimy, againstiythe applicant
(defendant in the counterclaim) for refund @f*thexdeposit paid as, security for the
lease agreement between the parties and“for thewpaymenttof PLN 984 plus
statutory interest for late payment from 16 February 2038 until the payment date.

The referring court, which has heenrequested to,ruleson the objection and on the
counterclaim, has referred questions conneected with the case for a preliminary
ruling.

Principal arguments of the,parties in the main proceedings

The applicantebelieves, that theylease agreement which it concluded with the
defendant censtitutes a commercial transaction within the meaning of the directive
and the provisiops of*Ralishylaw which transpose it, since the agreement must be
regardedas, the provision of services for remuneration (which is one of the two
possibilities “prowidedy for in the definition of commercial transaction in the
directivesyand the law transposing it). From this fact, the applicant submits, it
derives its right to add to the outstanding receivables under the lease agreement
the statutory interest referred to in Article 7(1) and Article 11(2)(1) of the 2013
Lawsand also its right to claim compensation for recovery costs referred to in
Article 10 of the 2013 Law.

The defendant claims, inter alia, that there was no delay in the payment of several
VAT invoices listed by the applicant in the statement of claim. It also claims that
the applicant abused its subjective right in connection with the applicant’s claim
for compensation for recovery costs which related to delays of a few days in the
payment of the other VAT invoices. In its most far-reaching objection concerning
the merits of the applicant’s case (the purpose of which was to provide grounds
for the dismissal of the main claim in its entirety and for the granting of the
counterclaim, also in its entirety), the defendant stated that the 2013 Law could
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not be applied to the assessment of the lease agreement between the parties, under
which the applicant (the defendant in the counterclaim) originally demanded
payment of PLN 2 751.30 in total. The defendant claims that a lease agreement is
not a commercial transaction within the meaning of the aforementioned law since,
contrary to the applicant’s assertion, it is not a contract for the provision of
services, but rather a contract providing a temporary right to use goods, which is
outside the scope of application of the directive and of the 2013 Law.

Brief statement of and reasons for the reference

As far as the first question referred for a preliminary ruling is concerned, Rirective
2011/7 defines ‘commercial transactions’ as ‘transactions between umdertakings
[...] which lead to the delivery of goods or the prowvision ‘of “services “for
remuneration’. However, those individual concepts ‘@e ‘notodefined“in the
directive. Nor are they defined in the 2013 Law.

In Polish civil law, there is no dichotomous divisionintoicontractsyforthe delivery
of goods and contracts for the provision of serviees. Instead, contracts are divided
into those governing the transfer of rights, the use of ‘goods, the provision of
services, and contracts which govern credit. relations. For this reason, the scope of
the term ‘commercial transaction’ is not intetpreted uniformly in Polish civil law
doctrine.

It is generally accepted thatsdeliverynof goedswasdreferred to in Article 4(1) of the
2013 Law should not be taken to include the delivery contracts referred to in
Article 605 of the Civil,Code, éwhich comsist in the supplier’s undertaking to
manufacture generictitemstand, to deliver them in parts or periodically and the
buyer’s undertakingito accept'thosezitems and to pay their price, but it should be
taken to include any contract Which transfers ownership or the right to dispose of
goods as gwner (that is,“contracts of sale, exchange, delivery, and agricultural
production “eontracts). “Lhe emphasis is therefore on the economic aspect rather
than on tekminelogicahalignment between the Civil Code and the 2013 Law.
Considering that'in the,Civil Code the term ‘goods’ does not refer exclusively to
thingsy, some authorsyclaim that the presented interpretation of ‘delivery of goods’
makes It,possible for this term to cover both contracts which concern things and
those, which concern intellectual property rights. However, lease or rental
agreements-are excluded from the scope of application of the law as understood in
this manmer, since providing a temporary right of use of ‘goods’ does not come
within the scope of delivery as it is commonly understood.

There is no doubt as to the minimum scope of the term ‘provision of services’
because, as mentioned earlier, in Polish civil law there is a distinction related to
contracts which govern the provision of services; under the 2013 Law, these
contracts include not only those where due diligence is of particular importance
(contracts for the provision of services in the narrow sense, such as contracts of
mandate), but also contracts where results are important (contracts for the
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provision of services in the broader sense, such as, for instance, contracts for a
specific work). However, even the broadest literal interpretation of ‘provision of
services’” does not cover contracts the characteristic performance of which consists
in providing a temporary right to use goods in exchange for rent (for instance,
lease or rental agreements).

However, within doctrine there are also indications that the concepts ‘supply of
goods against consideration’ and ‘provision of services against consideration’ as
used in the 2013 Law and in the Ustawa z dnia 11 marca 2004 r. o podatku od
towarow 1 ushug (Law of 11 March 2004 on Goods and Services Tax)
(consolidated text: Journal of Laws [Dz. U.] of 2018, item 2174) areysimilar in
meaning. Under the Law on Goods and Services Tax, goods are to he understood
as things and parts thereof as well as all forms of energy (Article 2(6)), supply of
goods is to be understood as the transfer of the right to dispese of geods,as owner
(Article 7(1)), and provision of services is to be understoed as@ny performance
for the benefit of a natural person, legal person or @nincorporated organisational
unit which does not constitute a supply of goods within“the meaningof Article 7
of the Law (Article 8(1)). If the concepts used in,the two lawsare considered to be
equivalent, a lease agreement could be regarded as,a contraet forthe provision of
services.

Despite the fact that a broad interpretation of,centracts for the supply of goods
against consideration and contractsy, for the“provision of services against
consideration, analogously as under, the lkaw,on Goods and Services Tax, would
make it possible to extend the scope of application of the 2013 Law to include the
majority of contracts «concluded, by entrepreneurs, including lease or rental
agreements, and would besin‘line*with the legislative objective indicated in recital
3 of Directive 2021/7; this postulate iIs not generally accepted. First of all, it is
pointed out that the“coneeptual, frameworks of civil law, which is an area of
private law, and\of tax“lawpywhieh is an area of public law, differ significantly.
Thereforeftrying te draw any equivalence between the concepts used in the two
separateslegahsystems,could lead to undesirable results, including in particular for
the uniform*understanding of certain legal institutions and, consequently, also for
the ‘uniferm application of law. Furthermore, it is pointed out that tax law is
autenomous in relation to private law and, consequently, that the concepts of tax
laware autonemous as well. The differences are so far-reaching that, for instance,
a legal, transaction which is invalid under civil law due to its improper form may
constitute a supply of goods under tax law, and thus give rise to a tax liability.

Recital 2 of Directive 2011/7 appears to militate against classifying contracts
providing a temporary right of use of goods in exchange for rent (as interpreted in
accordance with the intention of the European legislature) as commercial
transactions within the meaning of Article 4(1) of the 2013 Law. In that recital, it
is stated that most goods and services are supplied within the internal market by
economic operators to other economic operators and to public authorities on a
deferred payment basis whereby the supplier gives its client time to pay the
invoice, as agreed between parties, as set out in the supplier’s invoice or as laid
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down by law. In the case of lease or rental agreements, the characteristic
performance is not fulfilled and payment is not deferred, since the characteristic
performance is of a complex nature (it includes a one-off performance in the form
of handing over the object of lease to the lessee and, primarily, a continuous
performance in the form of agreeing to the lessee using the object of lease), while
the cash benefit is of a periodic nature (as will be discussed below) and is payable
at the beginning (‘in advance’) or after the end (‘in arrears’) of successive billing
periods.

Recital 11 of Directive 2011/7 also appears to militate against the classification of
lease and rental agreements as commercial transactions. In that recital it is stated
that the delivery of goods and the provision of services for remuneration te which
the directive applies should also include the design and execuation of public works
and building and civil engineering works. This means, that “thesEuropean
legislature recognised that there may be doubts as to ‘whether the“design and
execution of public works and building and civil engineering, werks constitute a
supply of goods or a provision of services. At the'same ‘timey, these ‘performances
have much more in common with the provision of ‘servicessthan“a performance
which consists in providing a temporary right of use of'goods. Itican therefore be
assumed that if contracts providing a temporary rightiof use of*goods in exchange
for rent were to be covered by Directive 2011/7, this Wweuld also be indicated in
the recitals of the directive in order.to prevent anydoubts as to its interpretation.

In one case, the problem outlined here was, the subject of interpretation by the Sad
Najwyzszy (Supreme Court, Poland).\In the,grounds of its judgment of 6 August
2015, which was delivered under Article'2 of the earlier Ustawa z dnia 12 czerwca
2003 r. o terminach zaptaty wytransakcjach*handlowych (Law of 12 June 2003 on
Payment Terms imCommercial Transactions) (Journal of Laws [Dz. U.] No 139,
item 1323), wherein, a“commercial” transaction was defined similarly as in
Article 4(1) of the'2013%Law, the"Supreme Court pointed out: ‘If we assume that
the purpose of, the \aw is, tosensure broad creditor protection, the notion of
contraetsyforsthe prowision, of services should also cover contracts providing a
temporary right.of use of goods, for instance, lease or rental agreements, which
are net contracts, for theprovision of services in the narrow sense’.

Therefore, a linguistic and systemic interpretation of the ‘commercial transaction’
concept leads to the conclusion that its scope does not cover lease or rental
agreemants, ‘since these agreements do not lead to the delivery of goods or the
provision® of services for remuneration. On the other hand, a functional
interpretation militates in favour of including these agreements within the scope of
Directive 2011/7 and of the 2013 Law, since these agreements account for a large
part of legal transactions concluded by professionals (business transactions), and
for lessors or landlords they are often their core business and main source of
income, and therefore delays in the payment of rent negatively affect their
financial liquidity and complicate the financial management of their undertakings.
The need to prevent such effects is indicated in recital 3 of Directive 2011/7.
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As far as the second question referred for a preliminary ruling is concerned,
Article 5 of Directive 2011/7 has been transposed almost literally into the Polish
legal order by the provisions of Article 10(3) and of Article 11(1) and (2)(2) of the
2013 Law. There is a certain terminological difference as the directive uses the
term ‘agreeing payment schedules providing for instalments’, whereas the Polish
Law uses the term ‘determining the schedule for providing a cash benefit in parts’.
However, the terminological differences indicated here do not support the
argument that the Polish legislature wished to make the scope of the provision of
Article 11(1) of the Law either broader or narrower than that stipulated by the
European legislature in the first sentence of Article 5 of the directive. In Polish
civil law doctrine, one of the most important divisions as regards performances
under contracts (which give rise to obligations) is between one-offyperiodic and
continuous performances. Since the third group (continuous performances) is
irrelevant to the present case, it is important to identify, the,criterion of division
between one-off and periodic performances. It is generally. aceépted that, inh the
case of one-off performances, the nature and extent@fithe debtor’s, obligation can
be determined without invoking the factor of timeyObvieusly, as with any other
human undertaking, fulfilling a one-off performance, takes“a\shorter or longer
time, but this element does not affect the nature ‘and extentyof the performance.
The element of time, in turn, is indispepsabletif we wish to'describe the nature and
extent of periodic performances, since these ‘recur cyclically, at predetermined
intervals. As a rule, they involve, the,periodic“provision of cash benefits or
fungible things. The time factor determines,not only the nature of the performance
but also its global extent: the longer'such an obligation relationship lasts, the more
benefits the creditor should receive, fram the debtor. This characteristic
distinguishes periodic performaneges fromyane-off performances fulfilled in parts
(which should be €enstruedyas the, division of a one-off performance into
instalments), sineein the latter, case, the extent of the performance is determined
in advance and,without,referenceito the element of time. Irrespective of how many
instalmentsqsthe performancetincludes and over what period, its extent (amount)
does not change: On the other hand, a periodic performance does not cease to be
such and‘is,not,treated‘as a‘ene-off performance solely because the obligation lasts
forea 'definite, periodwof*time. Thus, irrespective of whether a lease or rental
agreement is concluded for a fixed or definite period of time, rent which is
payablefor'successive periods is treated as a periodic performance.

Forithe, foregoing reasons, the interpretation of Article 11(1) of the 2013 Law and
of the first sentence of Article 5 of Directive 2011/7 may lead to the conclusion
that these provisions apply only to those cases where the performance by the
supplier or service provider is of a one-off nature, but the parties have agreed that
it will be fulfilled in parts (instalments). Such an interpretation would, however,
lead to the conclusion that a creditor cannot have a claim for the payment of
interest as referred to in Article 7(1), in conjunction with Article 11(2)(1), of the
2013 Law or for the payment of the PLN equivalent of EUR 40 as referred to in
Article 10(1) and (3), in conjunction with Article 11(2)(2), of the 2013 Law (and,
under the directive, in Article 3(1) and Article 6(1), in conjunction with the
second sentence of Article 5) where the debtor is late in paying lease or rent



22

RL

amounts for successive billing periods. If it is acknowledged that this
interpretation of the aforementioned provisions of the 2013 Law and of Directive
2011/7 is correct, this could be an argument in favour of assuming that the
aforementioned directive and the Polish law do not cover contracts the
characteristic performance of which consists in providing a temporary right to use
goods in exchange for rent (for instance, lease or rental agreements), that is, these
contracts are not commercial transactions within the meaning of both
aforementioned legal acts.

However, it should be noted that the interpretation presented inhe previous
paragraph may result in effects which would be incompatible with thexobjectives
of Directive 2011/7, since accepting it would mean depriving creditors of the right
to interest in the amount and on the terms set out in the directive.as,well as of the
right to compensation for recovery costs also where a transaction, whichyis,clearly
a commercial transaction, is concluded for a fixed or indefinite\péeriod ef time (for
instance, a contract for the provision of accounting,services cencluded for an
indefinite term, under which remuneration is paid fer monthly,brilingypériods).



