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Emberi Eréforrasok Minisztériuma (Ministry of Human Resources,
Hungary)

Applicant at first instance and respondent in cassation:

Szent Borbala Korhaz

Subject matteriefithe maimproceedings

Protection of, the financial interests of the European Union — Infringement of
public. procurement, legislation that also constitutes a breach of contract —
Jurisdiction ofithexcivileourt adjudicating on the breach of the subsidy agreement
towestablish an irregularity in the public procurement process

Subject matter and legal basis of the request for a preliminary ruling

First, the purpose of the dispute in the main proceedings is to determine whether
the bodies competent to conduct proceedings relating to irregularities
(‘irregularity proceedings’) in a legal relationship arising from a subsidy
agreement are empowered to examine directly any infringement having an impact
prejudicial to the financial interests of the budget of the European Union and, if
so, whether they are obliged to apply a financial correction.

Secondly, the request for a preliminary ruling is concerned with whether, in the
event that the legal relationship arising from a subsidy agreement is found to be
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vitiated by an irregularity constituting an infringement of a provision of public
procurement legislation and a breach of that agreement, the applicable law is the
Hungarian national legislation on claims relating to public contracts; that
legislation makes the possibility of asserting civil claims based on an infringement
of the Law on public contracts subject to the condition that a final declaration as
to the existence of that infringement be made by a different body, the
Kozbeszerzési Dontébizottsag (Committee of Arbitration on Public Procurement,
Hungary; ‘the Arbitration Committee’), or, following a judicial review of the
Arbitration Committee’s decision, by a court. The request for a preliminary ruling
is also concerned with whether, in the event that proceedings have not been
instituted before the Arbitration Committee, the court hearing the Civihclaims is
empowered to assess the irregularity in the public procurement processSyin the
course of examining the breach of contract.

The legal basis of the request for a preliminary ruling is Articlen267 TRUE.

Questions referred for a preliminary ruling

1 In the legal relationship arising from a'subsidy,agreement, are the authorities
and intermediate bodies of the MemberaStates whichyare competent to conduct
irregularity proceedings at first or secand tier, empowered to examine directly in
the course of the proceedings beforeithem, in aceordance with Council Regulation
(EC) No 1083/2006 of 11 July 2006 laying down general provisions on the
European Regional Develepment Fund, ‘thewEuropean Social Fund and the
Cohesion Fund and repealing Regulation (EC) No 1260/1999 (‘the Regulation’),
and in particular as partof the control meehanism provided for in Articles 60, 70
and 98 thereof, any infringement that has or may have an impact prejudicial to the
financial interests, of\thezbudget ofuthe European Union, and are they obliged, if
necessary, to apply.a financial correction?

2 Is the“protection of.thexfinancial interests of the European Union effectively
guaranteedhby nationalyprocedural legislation, or by the case-law interpreting it,
whigh,in theycase ofwa subsidy agreement, allows a breach of that agreement
censisting,in an‘infringement of public procurement legislation (an irregularity) to
be'established, and any civil claim based on the establishment of that infringement
to, be ‘asserted, only where a final declaration as to the existence of that
infringementyhas been made by the Arbitration Committee or, following a judicial
review ofithe decision of the Arbitration Committee, by a court?

3 If the infringement of public procurement legislation constitutes an
irregularity but proceedings have not been instituted before the Arbitration
Committee, is the court hearing the civil claims relating to compliance with the
subsidy agreement empowered to assess the irregularity in the public procurement
process in the course of examining the breach of the agreement?
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Provisions of EU law relied on

— Council Regulation (EC) No 1083/2006 of 11 July 2006 laying down general
provisions on the European Regional Development Fund, the European Social
Fund and the Cohesion Fund and repealing Regulation (EC) No 1260/1999 (OJ
2006 L 210, p. 25; corrigendum in OJ 2007 L 145, p. 38, and OJ 2008 L 301,
p. 40; ‘the Regulation”): Articles 60, 70 and 98;

— Case-law of the Court of Justice of the European Union, in particular the
judgments of 26 May 2016, Judetul Neamt and Judetul Bacau (C<260/14 and
C-261/14, EU:C:2016:360); of 14 July 2016, Wroctaw — Miasto na prawach
powiatu itélet (C-406/14, EU:C:2016:562); of 6 December 2017, Cempania
Nationala de Autostrazi si Drumuri Nationale din Romdnia \(C-408/16,
EU:C:2017:940); of 5 October 2000, Commission “v Frances,(€-18/98,
EU:C:2000:54); of 4 June 2009 Pometon (C-158/08, EU:C:2009:349); of
17 September 2014, Cruz & Companhia (C-341/133EU:C:2014:2230); of
18 December 2014, Somvao (C-599/13, EU:C;2014:2462);nand, of> 7 August
2018, Hochtief (C-300/17, EU:C:2018:635).

Provisions of national law relied on

— A 2007-2013 programozasi idészakban az, Buropai Regionalis Fejlesztési
Alapbol, az Eurdpai Szocidlis Alapbol és ‘a Kohézios Alapbol szarmazo
tamogatasok felhasznalasamak rendjérolyszélof4/2011. (1. 28.) Korm. rendelet
(Decree 4/2011 of 28 January 201% onthe use of aid from the European
Regional Development Fund, the,European Social Fund and the Cohesion Fund
for the 2007-2013, programming, period; ‘the Decree’): Paragraph 2(1),
points 24 andy 27, Paragraph 86(3), Paragraph 87(2), Paragraph 90(2) to (4),
Paragraph 92(1), and (2),“ Raragraph 97, Paragraph 98(1) to (3), and
Paragraph99(4).

— A kozbeszerzeésckrol sz6lo 2011. évi CVIII. torvény (Law CVIII of 2011 on
public contracts; ‘the Daw on public contracts’).

— Az allambaztartasrol sz6l6 2011. évi CXCV. térvény (Law CXCV of 2011 on
public finan¢es; ‘the Law on public finances’): Paragraph 53/A(1).

— A Polgari Torvénykonyvrdl szolo 1959. évi IV. torvény (Law IV of 1959
approving the Civil Code (former Civil Code)): Paragraph 277(1).

Brief presentation of the facts and main proceedings

By document of 1 March 2011, the Nemzeti Fejlesztési Ugynokség (National
Development Agency, Hungary), predecessor in law to the Emberi Eréforrasok
Minisztériuma (Ministry of Human Resources, Hungary) (defendant at first
instance; ‘the defendant’), acting as provider of funds, granted a non-refundable
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subsidy to the predecessor in law to Szent Borbala Korhaz (Saint Barbara’s
Hospital (‘the Hospital’)) (applicant at first instance; ‘the applicant’) as part of an
aid programme financed by both the Hungarian budget and the European Regional
Development Fund; the grant of that subsidy served as the basis for the applicant
and the intermediate body representing the defendant to conclude a subsidy
agreement for a maximum amount of HUF 4 264 050 289 to carry out a project
for the modernisation of the Hospital.

On the basis of the findings of a retrospective review of the public procurement
procedures employed in connection with the renovation of four buildings at the
Hospital, it was reported that there were indications of an irregulacity. The Emberi
Eréforrasok Minisztériuma Palyazatok Feliilvizsgélati Fdosztalya ‘(Inspegtorate-
General of Public Procurement at the Ministry of Human, ReSeurces), Which
conducted the first-tier irregularity proceedings, declared that the, faet that the
public contract for the renovation of the four buildings had\beend@ivided into four
different lots and the value of each lot had been considered,Separately atithe time
of determining the estimated value infringed Paragraph 18(1),and (2)‘of the Law
on public contracts, concerning the prohibition‘n splitting,inte lots:

As a result of the irregularity proceedings, that authority decided to disallow HUF
65 319 907 HUF of the value of the/foum.contracts, that'is to say 25% of the
subsidy applied for.

After that decision had been c¢hallenged, by jthe applicant, the second-tier
irregularity proceedings wefé*conducted by,the®Miniszterelnokség Jogi Ugyekért
Felelds Helyettes Allamtitkara (Undersecretary of State with responsibility for
legal affairs at the Office'ef the Prime Minister), acting as Kdzponti Koordinacios
Szerv (central coerdinatingsbody), who confirmed the irregularity decision on
5 October 2016. Theyapplicantypatd®back the amount of the subsidy which had
been disallowed:

By its_action, the applicant, seeking to enforce the agreement, requested that the
defendant be compelledhito pay HUF 65 319 917 plus default interest. The court of
firstiinstance granted that application in its judgment, which was upheld at second
Instance.

The ‘defendant has lodged an appeal in cassation against the final judgment, by
which, it seeks to have that judgment set aside and the application dismissed in
relation 1, the substance of the matter.

Essential arguments of the parties to the main proceedings

The applicant submits that, pursuant to Paragraph 134(2) of the Law on public
contracts, the Arbitration Committee has exclusive competence to conduct
proceedings relating to an infringement of public procurement legislation. In
accordance with Paragraph 140(1)(g) of that Law, the entity granting the subsidy
may institute proceedings before the Arbitration Committee where, in the
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performance of its functions, that entity becomes aware of an act or omission
which infringes the Law on public contracts.

The applicant submits that, in accordance with Paragraph 165(1) of the Law on
public contracts, the possibility of asserting a civil claim based on an infringement
of public procurement legislation is subject to the condition that a final declaration
as to the existence of that infringement be made by the Arbitration Committee or,
following a judicial review of the Arbitration Committee’s decision, by a court.
To the extent that, in order to establish an irregularity as defined in point 24 of
Paragraph 2(1) of the Decree, another authority must have adopted.a decision or
disposed of some issue beforehand, the responsible official at“the, authority
conducting the irregularity proceedings may suspend those proceedings.

The applicant submits that the defendant was not empowered te, examine the
infringement of Paragraph 18(1) and (2) and Paragraph‘122(%)(a) of‘the Law on
public contracts, or to withdraw the subsidy on the,basisiofi the,outcome of the
proceedings, since exclusive competence to assess whetherythe, applicant did in
fact infringe those provisions lies with the Asbitration®Committee. It takes the
view that the defendant would have acted™properly~if ‘it, had suspended the
irregularity proceedings pursuant to Paragraph 87(2)of the Decree and instituted
proceedings before the Arbitration Committee.

In its defence, the defendant contendedithat the action should be dismissed. It
argued that, since the investment n,the fourbuildings had been made as part of a
project, the applicant had infringed Paragraph 18(1) and (2) of the Law on public
contracts, with the result that, in the light of the overall value of the investment,
the conditions for a negotiated procedure without publication of a contract notice
(Paragraph 122(7)«f thesLaw, onypublie,contracts) were not met.

The defendantwnoted that,“in accerdance with Article 60 of the Regulation, the
managing uthority.and thtermediate body are to ensure that the financing and
operations selected are“eonsistent with the criteria applicable to the operational
programmesand cemply. with the relevant provisions of EU and national law
throughout thesimplementation period. It defended the legality of withdrawing the
subsidy, having“examined as part of its review whether the applicant could be
found,toshave,acted in breach of the agreement, and thus in a manner prejudicial
tontheyfinancial interests of the general budget of the European Union or Hungary,
or in'stch a'way as to create a risk of such prejudice. In its examination of such
matters, “it was competent to establish the irregularity and was, therefore,
empowered to withdraw part of the subsidy.

The defendant further argued that Paragraph 140(1) of the Law on public contracts
and Paragraph 86(3) of the Decree simply make it possible for the entity granting
the subsidy and the intermediate body to institute proceedings before the
Arbitration Committee, but do not impose any obligation on them to do so.
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Brief presentation of the grounds for the request for a preliminary ruling

Hungary has developed a dedicated procedural regime that makes the possibility
of asserting claims based on an infringement of the Law on public contracts
subject to the condition that a final declaration as to the existence of that
infringement be made by decision of a separate body.

In essence, the Supreme Court must decide whether, on the basis of the
defendant’s lack of competence to establish an irregularity in the public
procurement process, restoration of the amount withdrawn from a subSidy may be
claimed on the basis of compliance with a subsidy agreement.

The referring court states that it has doubts, which are well-founded, as,to whether
the interpretation contained in the final judgment is correct{ Articles 60, 70 anth98
of the Regulation require the first- and second-tier autharitieSyhearing,irregularity
proceedings to be competent to establish and correct.any irxeégularity, aswell as to
recover any amounts unduly paid. No national prayvision,or interpretative practice
can make the possibility of asserting a claim, seekingsrepayment of a subsidy
subject to the precondition that intermediates, proceedings “must have been
conducted before another authority, in particular imthe case where, for the first-
tier authority hearing the irregularity “proceedings,“the institution of public
procurement proceedings is only a pessibilitytand not an obligation, and the
authority empowered to makea Second-tier “decision, although also able to
institute proceedings before the Arbitration®Committee, is not bound, in terms of
its decision on the appedl,™by they.content of the decision adopted by the
Arbitration Committee.

The Court of Justice ‘@fithe'Europeanthas already held in the judgment [in Case]
C-300/17, Hochtief, that\EUnlaw dees'not preclude national procedural legislation
which makes the possibility,of asserting a claim under civil law, in the event of an
infringement*ef the rules‘governing public procurement and the award of public
contracts, Subject to, the condition that the infringement should have been
definitivelysestablished'by an arbitration committee or, in the context of a judicial
review ef the decision of that arbitration committee, by a court.

According te. the final judgment, the Hungarian legislature created the rules
governing\the “division of competences with the purpose of avoiding legal
uncertainty, which is to say that, in the event that the Arbitration Committee,
which is‘eompetent to declare the existence of infringements in matters of public
procurement and to which there is an obligation to submit the case, does not
declare the existence of an infringement, such infringement cannot be pleaded in
later civil proceedings. The purpose so pursued by the legislature is also
confirmed by the case-law of the Hungarian higher courts, which states that,
where the forum competent to do so has not established an act of infringement in a
public procurement procedure, it is not possible to rely in an action under civil law
on the legal consequences of infringement of the legislation governing public
procurement procedure.
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The Supreme Court considers that, although subsidy agreements and public
contracts are very closely connected legal instruments, a distinction must be
drawn between them, in particular as regards the rules governing the conditions
for enforcing the obligations arising from them. The points of law which have
emerged in the present dispute raise issues as to the interpretation of EU law, in
particular the Regulation.

Having regard to the fact that the applicant’s project was carried out with
resources co-financed by the European Regional Development Fund and the
Hungarian budget, it falls to be determined whether the interpretation of the
Regulation and of the Decree implementing it provided in the final judgment is
consistent with the purpose pursued by the EU legislature.

It is also appropriate to determine by way of interpretation whethera,breachhof
contract constituting a manifest infringement of public_procurement, legislation
falls within the scope of the concept of ‘irregularity’ @s defined ImEU law,

Article 2(7) of the Regulation and point 24 of Raragraph'2(2),0f the Decree define
the concept of irregularity [respectively] (i)@ssany infringement.of a provision of
EU law resulting from an act or omission by an economic,operator which has, or
would have, the effect of prejudicing the"general budget,of the European Union by
charging an unjustified item of expenditure te, the general budget, and (ii) as an
infringement of provisions of national, law and of thefobligations entered into by
the parties to a subsidy agreement whichy has, or would have, the effect of
prejudicing the financial interests ofythe European Union and, thus, Hungarian
financial interests.

The Regulation relevant, tosthis, caseyforms part of the mechanism designed to
ensure the proper ymanagement“of the European Union’s funds and the
safeguarding of,its financial, interests (judgment [in Case] C-260/14 y C-261/14,
Judetul Neamnand Judetul,Baeau). In its interpretation, the Court of Justice infers
from this that it'is the rele of.the European Union to finance, by the Funds, only
actions conductedwin complete conformity with EU law, including the rules
applicable to public contracts (judgment [in Case] C-406/14, Wroctaw — Miasto
na, prawach powiatty and judgment [in Case] C-408/16, Compania Nationala de
Autostrazi si\Prumuri Nationale din Romania).

The “referring court considers that the subsidy granted constitutes an advantage
derived from the application of EU rules and that compliance with the relevant
legislation is a condition for obtaining it. If that condition is not met, the
advantage obtained loses its legal basis, not as a penalty but as a mere
consequence of the finding of that irregularity (judgments in Judeful Neam¢ and
Judetul Bacau, C-260/14 and C-261/14, Pometon, C-158/08, Cruz & Companhia,
C-341/13, and Somvao, C-599/13). This raises the question of whether the
beneficiary of a subsidy has an individual right to seek to have restored to him a
subsidy which was withdrawn from him for breach of contract and which he
repaid.



24

25

26

27

28

29

SUMMARY OF THE REQUEST FOR A PRELIMINARY RULING — CASE C-491/19

It must be determined by way of interpretation whether a procedural regime which
allows a declaration of irregularity made in administrative proceedings to be
reviewed in proceedings under civil law is consistent with the effective protection
of the financial interests of the European Union (judgment [in Case] C-406/14,
Wroctaw — Miasto na prawach powiatu).

It is a matter of legal interpretation whether, in the event that the authorities or
bodies competent to conduct irregularity proceedings are not empowered to
establish irregularities consisting in the infringement of public procurement
legislation but are able, where there are indications of an infringement of that
legislation, to suspend the proceedings before them and refer the"matter to the
Arbitration Committee, such a division of competences does“not ‘make it
excessively difficult or impossible to provide effective protection, for the financial
interests of the European Union and, thus, Hungarian financial interests:

In the assessment of that question, it is significant that the, Hungarian legislation
confines itself to offering the bodies that conduet rregularity, preceedings the
possibility of referring the matter to the Asbitration®Committee. Given that
proceedings before the Arbitration Committee can beyinstituted only within a
certain time limit, some irregularities may. end up being ‘met with no legal
consequences. What is more, the (considerable length of the intermediate
proceedings may lengthen the procedure, a factswhich may also operate to the
detriment of the effective protection ofifinancial interests. Consideration must also
be given to the fact that the content of the'decision adopted in the intermediate
proceedings is not binding‘en“the authorityshearing the appeal in the irregularity
proceedings (Paragraph«98(3) of the Lawson public contracts).

To the extent thatythe authorities thatigrant the subsidy are obliged, in order to
establish a manifestuinfringement 6f public procurement legislation which also
constitutes a breach ofythe,subsidy agreement, to institute proceedings before
another authority, and onlysa finding made on that basis empowers them to declare
the existence, of anyirregularity and require the repayment of sums unduly
disbursed, the power. ofyreview exercised by those authorities may be depleted.
Thisymay undermine the effectiveness of EU law, inasmuch as it allows the
beneficiary, of a‘subsidy, even in the event of serious infringements, to seek the
fulhamount ofithat subsidy on the basis of compliance with the agreement.

In the Jightof the foregoing considerations, it falls to be decided whether the
interpretation of the Law on public contracts that is contained in the final
judgment is ideally suited to effectively protecting the financial interests of the
European Union and, thus, Hungarian financial interests.

If the foregoing is answered in the negative, the question arises as to whether the
body competent to conduct irregularity proceedings is also competent — even
directly on the basis of the provisions of the Regulation — to establish an
irregularity consisting in a manifest infringement of public procurement
legislation.
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It may be necessary to determine by way of interpretation whether, to the extent
that the legislation based on the division of competences set out above is
compatible with EU law but there has been no establishment of the irregularity by
the Arbitration Committee, the court hearing a dispute under civil law may
examine the applicant’s conduct infringing the public procurement legislation, in
the context of the breach of contract and the consequences arising from it, in
particular where the decision adopted in the irregularity proceedings is not open to
challenge before the courts.



