
CONSTEN AND GRUNDIG v COMMISSION

divisions in trade between Member

States might be such as to frustrate the
most fundamental objectives of the
Community.

9. The finding of an infringement of
Article 85(1) must be limited only to
those parts of a contract which con
stitute the infringement as long as they
are severable from the rest of the

agreement.
10. Articles 36, 222 and 234 of the EEC

Treaty do not exclude any influence
whatever of Community law on the
exercise of national industrial property
rights.
The Community rules on competition
do not allow the improper use of rights
under national trade-mark law in order

to frustrate the Community's law on
cartels.

11. When a sole distributorship contract is
challenged before it, the Commission
is not obliged automatically to require
other concessionnaires who are not
parties to that agreement to take part
in the proceedings.

12. The Commission may not confine it
self to requiring from undertakings
proof of the fulfilment of the require
ments for the grant of the exemption
from the prohibition in Article 85 (3) of
the EEC Treaty, but must play its part,
using the means available to it, in
ascertaining the relevant facts and
circumstances.

Judicial review of complex economic
evaluations by the Commission con

cerning exemption from the prohibi
tion on cartels must take account of

their nature by confining itself to an
examination of the relevance of the

facts and the legal consequences which
the Commission deduces there from.

This review must in the first place be
carried out in respect of the reasons
given for the decisions which must set
out the facts and considerations on
which the said evaluations are based.

13. The improvement in the production and
distribution of goods, which is required
for the grant of exemption cannot be
identified with all the advantages which
the parties to the agreement obtain
from it in their production or distribu
tion activities, since the content of the
concept of improvement is not required
to depend upon the special features of
the contractual relationships in ques
tion. This improvement must in particu
lar show appreciable objective advant
ages of such a character as to compen
sate for the disadvantages which they
cause in the field of competition.
In its evaluation of the relative impor
tance of the various factors submitted

for its consideration, the Commission
must judge their effectiveness by refer
ence to an objectively ascertainable im
provement in the production and
distribution of the goods and decide
whether the resulting benefit suffices to
support the conclusion that the conse
quent restrictions upon competition
are indispensable.

In Joined Cases 56 and 58/64

56/64 — ETABLISSEMENTS CONSTEN SARL, having its registered office at Courbevoie
(Seine), represented by J. Lassier, advocate at the Cour d'Appel, Paris, with an
address for service in Luxembourg at the Chambers of J. Welter, avocat-avoué,
6 rue Willy-Goergen,

58/64 — GRUNDIG-VERKAUFS-GMBH, having its registered office at Fürth (Bavar
ia), represented by its Managing Director, Max Grundig, assisted by H. Hellmann
and K. Pfeiffer, of the Cologne Bar, with an address for service in Luxembourg at
the Chambers of A. Neyens, avocat-avoué, 9 rue des Glacis,

applicants,
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supported by

THE GOVERNMENT OF THE ITALIAN REPUBLIC, represented by A. Maresca, Minister
Plenipotentiary and Assistant Head of the Legal Department of the Ministry of
Foreign Affairs, acting as Agent, assisted by P. Peronaci, deputy Advocate-
General of the State, with an address for service in Luxembourg at the Italian
Embassy, 5 rue Marie-Adélaide,

intervener in Cases 56/64 and 58/64,

THE GOVERNMENT OF THE FEDERAL REPUBLIC OF GERMANY, represented by U.
Everling, Ministerialrat, and H. Peters, Regierungsrat, with an address for service
in Luxembourg at the Chancery of the Embassy of the Federal Republic of
Germany, 3 boulevard Royal,

intervener in Case 58/64,

v

COMMISSION OF THE EUROPEAN ECONOMIC COMMUNITY, represented by its Legal
Advisers, G. Le Tallec (Case 56/64) and J. Thiesing (Case 58/64), acting as Agents,
with an address for service in Luxembourg at the Secretariat of the Legal Depart
ment of the European Executives, 2 place de Metz,

defendant,

supported by

FIRMA WILLY LEISSNER, having its registered office in Strasbourg, represented by
C. Lapp, of the Strasbourg Bar, with an address for service in Luxembourg at the
Chambers of H. Glaesener, Notary, 20 rue Glesener,

UNEF, a limited liability company governed by French law having its registered
office in Paris, represented by R. Collin, advocate of the Cour d'Appel, Paris, and
by P. A. Franck, advocate of the Cour d'Appel, Brussels, with an address for
service in Luxembourg at the Chambers of E. Arendt, avocat-avoué, 6 rue Willy-
Goergen,

interveners,

Application for annulment of the decision of the Commission of 23 September 1964
under Article 85 of the Treaty (IV/A-00004-03344 'Grundig-Consten');
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THE COURT

composed of: Ch. L. Hammes, President, L. Delvaux and W. Strauß, Presidents of
Chambers, A. M. Donner, A. Trabucchi (Rapporteur), R. Lecourt and R. Monaco,
Judges,

Advocate-General: K. Roemer

Registrar: A. Van Houtte

gives the following

JUDGMENT

Issues of fact and of law

I — Summary of the facts

The facts may be summarized as follows:
By a contract concluded on 1 April 1957,
the German company Grundig-Verkaufs-
GmbH and the French company Établisse
ments Consten agreed, for an indefinite
period, that Consten be appointed 'sole
representative' of Grundig for the metro
politan territory of France, the Saar and
Corsica. This contract applied to radio
receivers, recorders, dictaphones and tele
vision sets manufactured by Grundig, as
well as the spare parts necessary for their
repair, and accessoires.
Consten undertook to buy the articles in
question to the extent of a minimum per
centage of the total exports from the
Federal Republic of Germany to the con
tract territory, to place regular advance
orders, to provide appropriate publicity, to
set up a repairs workshop with a sufficient
stock of spare parts and to carry out the
guarantee and after-sales service.
Consten undertook, in addition, not to sell,
either upon its own account or upon that
of another, similar articles capable of com
peting with the goods which were the sub
ject of the contract and not to make deliv
eries, either directly or indirectly, for or to
other countries from the contract territory.
A similar prohibition had already been im
posed by Grundig on all its sole distributors
in the other countries, as well as on the

German wholesalers. Grundig undertook,
for its part, to grant to Consten the retail
sale rights and not to make deliveries, either
directly or indirectly, to other persons in the
area covered by the contract.
For the purposes of the distribution of
Grundig products, Consten was authorized
to use the name and emblem of Grundig
which are registered in Germany and in
other Member States. In addition, on 3
October 1957, Consten registered in France,
in its own name, the trademark GINT
(Grundig International) which is carried on
all appliances manufactured by Grundig,
including those sold on the German market.
According to the declaration made by
Consten on 13 January 1959 concerning the
GINT trade-mark, 'this trade-mark is in
tended to be placed solely on appliances
manufactured by the German company
Grundig'. Furthermore, according to that
declaration, Consten undertook to transfer
to Grundig, as soon as it ceased to be the
sole distributor, the registration of the
abovementioned mark with all the rights
attached to it, or to cancel its registration.
Since April 1961, the company UNEF has
bought Grundig appliances from German
traders who delivered them in spite of the
export prohibition imposed by Grundig.
UNEF resold these goods to French
retailers at more favourable prices than
those asked by Consten. Subsequently,
Consten brought two actions against
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UNEF, one for unfair competition and one
for infringement of the GINT trade-mark.
In the first of these proceedings, Consten
was successful at first instance. However,
following an appeal brought by UNEF, the
Cour d'Appel, Paris, in a judgment of 26
January 1963 decided to stay the pro
ceedings until the decision of the Com
mission had been given on the application
which UNEF had made to it, on 5 March
1962, for a declaration that the Grundig and
Consten companies had infringed the pro
visions of Article 85 of the EEC Treaty
through the provisions of the sole distrib
utorship contract of 1 April 1957 and the
ancillary agreement concerning the regis
tration and use of the GINT trade-mark in
France.

Another action based on similar grounds
was brought by Consten in 1961 in the
Tribunal de Grande Instance, Strasbourg
against the Leissner company for a declara
tion that the latter had performed acts of
unfair competition by selling Grundig
machines in France. That case is still pro
ceeding.
On 29 January 1963, Grundig notified to
the Commission the sole agency contracts
concluded with Consten and with its con

cessionnaires in the other Member States.

The Commission, provisionally leaving
aside the latter contracts, gave its ruling on
the contract concluded between Grundig
and Consten by a decision of 23 September
1964 (Official Journal, 1964, p. 2545).
Article 1 of the operative part of that
decision states that the contract in question
and the ancillary agreement on the registra
tion and use of the GINT trade-mark con

stitute an infringement of the provisions of
Article 85 of the EEC Treaty. Article 2
contains a refusal to grant the declaration
of inapplicability provided for in Article
85(3). Finally, by Article 3, Grundig and
Consten 'are required to refrain from any
measure likely to obstruct or impede the
acquisition by third parties, in the exercise
of their free choice, from wholesalers or
retailers established in the European eco
nomic Community, of the products set out
in the contract, with a view to their resale in
the contract territory'.
The Consten and Grundig companies, the
addressees of the decision, each brought an

action for its annulment on 8 December

1964 and 11 December 1964 respectively.
By an order of 6 May 1965 the Court ad
mitted the Italian Government as an inter

vening party in support of the conclusions
of the applicants in the two cases.
By orders of 10 June and 16 June 1965, the
Court permitted the Leissner and UNEF
companies to intervene in support of the
defendant in the two cases.

By an order of 24 September 1965 the
Court admitted the German Government as

an intervening party in support of the con
clusions of the applicant Grundig in Case
58/64.

II — Conclusions of the parties

The applicant in Case 56/62, whilst reserving
its usual rights, claims that the Court
should:

— annul the measure adopted by the Com
mission of the European Economic
Community on 23 September 1964, con
cerning proceedings under Article 85 of
the Treaty (Decision No IV — A/00004-
03344 'Grundig-Consten');

— order the Commission of the European
Economic Community to bear the costs
of the present proceedings.

The defendant contends that the Court
should:

— dismiss the application;
— order the applicant to bear the costs.
The applicant in Case 58/62 claims that the
Court should:

— annul the decision of the Commission of

the European Economic Community of
23 September 1964, concerning pro
ceedings under Article 85 of the Treaty
(IV — A/00004-03344, 'Grundig-Con
sten');

— order the defendant to bear the costs.

The defendant contends that the Court
should:

— dismiss the application as unfounded;
— order the applicant to bear the costs.
Intervener No 1 (Government of the Italian
Republic), in its requests to intervene in the
two cases, presented on 27 March 1965,
claims that the Court should:

— allow the applications of the applicants
and annul the contested decision of teh
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Commission of the European Economic
Community;

— authorize, even in the main action, the
use by the intervener of the Italian
language for the drafting of its own
statements as well as for its oral obser

vations;
— order the Commission to bear the costs

of the proceedings.
Intervener No 2 (the Leissner company), in

its statement presented on 14 July 1965,
contends that the Court should:

— dismiss the applications;
— order the applicants to pay the costs in

cluding those of the intervention.
Intervener No 3 (the UNEF company), in its

statement presented on 28 August 1965,
contends that the Court should:

— dismiss the applications made by the
Consten and Grundig companies;

— order the applicants to pay the costs in
cluding those of the intervention.

Intervener No 4 (Government of the Federal
Republic of Germany), in its statement
presented on 29 October 1965, claims that
the Court should:

— allow Application No 58/64 and annul
the decision of the Commission of 23

September 1964;
— order the defendant to pay the costs of

the application including those of the
intervening party.

III — Submissions and arguments of
the parties

The submissions and arguments of the
parties may be summarized as follows:

A — The complaints concerning the form of
the decision and theprocedurefollowed
for its adoption

1. The complaint concerning the classifica
tion of the disputed measure

According to the applicant Consten, the
disputed measure is vitiated on the ground
of an infringement of an essential proce
dural requirement, the wording published
in the Official Journal, including the phrase:
'the EEC Commission has adopted the
present directive'. In fact, a directive cannot
be addressed to individual undertakings.

Further, the procedure laid down by the
Treaty concerning directives was not
followed in the present case and, lastly, the
copy of the measure which was communi
cated to it, and which is drafted differently,
does not make it possible to ascertain which
of the two versions accords with the
measure which the Commission resolved
to take.

The defendant replies that the wording
notified to the applicant includes the ex
pression: 'the Commission has adopted the
present decision'. The only text applicable
to the addressee is that which was notified

to it. The drafting of this wording was,
furthermore, correct, since the word
'directive' which is found only once in the
decision appearing in the Official Journal
and only in the French text is due to a
mistake made after the adoption of the
wording by the Commission; furthermore,
this error was repaired by a correction
which appeared in the Official Journal of
18 January 1965.

2. The complaint based on the finding of
an infringement in the operative part of
the decision

The Government of the Federal Republic
of Germany maintains that the inclusion of
the finding of an infringement in the oper
ative part of the decision is contrary to the
system of Regulation No 17/62. In fact,
according to Article 3 of this Regulation,
the Commission may, before taking a
decision under paragraph(1), address to the
undertakings recommendations for the
termination of their practices. Such an ac
tion would be useless if, previously, the
Commission had expressly stated in a
decision that the law concerning cartels had
been infringed by these practices. Further
more, since the nullity of the agreements
fulfilling the conditions laid down in
Article 85(1) is automatic, it is not possible
to see what would be the legal importance
to be attributed to the provision of the
decision which is called in question. The
statement concerning the infringement
should have been made in the preamble and
not in the operative part.
The defendant replies that, if it is true that
the finding of an infringement has no legal
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effect, it follows that this finding affects no
body adversely. Furthermore, this sub
mission is also unfounded because the said

finding must be considered not in isolation
but as one of the parts of a general prohibi
tion of the cartel. According to Article 3 of
Regulation No 17/62, the duty to terminate
an infringement can be ordered only for
'such infringement'. It is therefore quite
proper for this finding to have been in
cluded in the operative part of the decision.

3. The complaint concerning the failure to
communicate the entire content of the
file

The applicant Consten complains of the in
fringement of the rights of the defence,
arising particularly from the fact that the
Commission did not communicate to it the

entire content of the file. In particular, un
known persons were heard without the
knowledge of the applicant, which was not
in a position to make comments on their
statements. Even when the applicant was
allowed to make comments, as in particular
in the case of the intervener UNEF, it was
given insufficient time to speak on the
matter in question.
The applicant argues in this respect that
Article 19 of Regulation No 17/62 of the
Council is inapplicable as well as the whole
ofRegulation No 99/63 of the Commission;
to come to a decision upon documents or
facts concerning which the undertakings
which are the subject of proceedings have
not been required expressly to furnish their
comments and submissions. The protection
of business secrets required by this Regula
tion does not in the least prevent the com
munication of necessary information, since
such communication is not a disclosure.

The two applicants further complain that
the Commission took into account two

notes from German and French organiza
tions without any prior communication of
these documents having been made to them.
The defendant replies that under Article 19
(1) of Regulation No 17/62 and Articles 1
and 2 of Regulation No 99/63 it is only
obliged to communicate the complaints
which it accepts. In fact it communicated all
the circumstances and facts which it felt

were relevant for forming its opinion. On

the other hand, it is not required to com
municate all the documents in the file or to

give Consten a timelimit to submit their
observations equivalent to that granted to
UNEF. Furthermore, the wording of the
statement by UNEF was afterwards
notified to the applicants, who were able to
reply to it at leisure. Neither is the Commis
sion obliged to identify and make known
the complete text of statements made by
other persons. In the present case the per
sons concerned were Grundig's sole dis
tributors for the Benelux countries, whose
explanations could not have been used as a
basis for the complaints made against the
applicants. As to the alleged inapplicability
of certain provisions of Regulations Nos
17/62 and 99/63, the defendant emphasizes
that the activities of the Commission in

respect of the application of Articles 85 and
86 of the Treaty are ofan administrative and
not a judicial nature. In consequence, the
arguments which the applicant has based
upon the principles of court procedure are
not applicable in the present case. The
system of remedies against decisions adop
ted by the Commission within the frame
work of Articles 85 and 86 and the fact that

the Commission may of its own motion
initiate the procedure for applying these
provisions constitute of the administrative
character of this procedure. The accusa
torial nature of the latter suffices to satisfy
the general principle of legal certainty upon
which the applicant Consten relies. As to
the non-communication of the complete
wording of the notes by which French and
German authorities (French Ministry for
Economic Affairs and the German Bundes

kartellamt) provided the information re
quested by the Commission, the defendant
considers that the rights of the defence are
not infringed by this fact, since the state
ment of complaints recapitulates the facts
forming the basis of the disputed decision
and since it includes only the complaints
concerning which the applicant Consten
has had the opportunity of giving its ex
planations during the administrative proce
dure.

The applicant Consten replies that the judi
cial character of the procedure for applying
Article 85 is derived, inter alia, from the
fact that this procedure may lead to periodic
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penalities of a penal and repressive nature;
this may be deduced a contrario from
Article 15(4) of Regulation No 17/62 which
provides that the fines shall not be of a
criminal law nature.

The said applicant asks that the whole of
the Commission's file on the preliminary
investigation should be made available in
the proceedings.
The defendant replies that even if the proce
dure in question were to be classified as a
procedure of a judicial type, respect for the
rights of the defence was ensured by the
disputed provisions of Regulations Nos
17/62 and 99/63 which the Commission has
applied correctly as the applicant itself
recognizes, since such a principle does not
require the communication of the whole of
the file but only of those parts of it which
are material to the taking of the decision.
But, in reality, the procedure for applying
Article 85 has an administrative nature, as
appears particularly from Article 16(2) of
Regulation No 17/62 authorizing the Com
mission to fix the total amount of the

periodic penalty payment at a lower figure
when the undertaking has satisfied its
obligation.

4. The other complaints concerning the
principle of respect for the rights of the
defence

According to the applicant Consten the con
tested measure also infringes the rights of
the defence because it does not take account

of the principal submissions made by the
applicant before the Commission, namely
the request for more information as well as
the preparation of a general economic
analysis of the manner in which the contract
operates, prepared by an economic expert
independent of the parties involved. Thus,
the Commission failed to deal with the

requests, objectives and principal submis
sions of the applicant. That omission also
amounts to an infringement of Article 190
of the Treaty.
According to the defendant these submis
sions are still based on the concept of the
alleged judicial character of the procedure
for applying Article 85. The Commission is
free to reject the requests to which the
applicant refers without having to give

reasons for this rejection. The real problem
in knowing whether the decision taken is
properly reasoned. The defendant considers
that it can deduce from the case-law of the

Court on the subject of stating the reasons
for decisions that, in order to obtain the
annulment of a decision, it is not sufficient
that such decision does not meet the requests
made by the undertaking to which it is
addressed. On the contrary it is incumbent
upon the applicant to show in what manner
the reasoning is in sufficient to support the
measure adopted.
In its reply, the applicant Consten criticizes
the system for the application of Articles 85
and 86 provided for by Regulation No 17/62
and asserts that, in accordance with a rule of
law which can be discerned in national laws,
it is necessary to confer upon committees
independent of the authority which decides
and institutes proceedings the duty of
preparing general economic analyses and of
expressing opinions and recommendations
free of all outside influence.

The defendant considers that this is a new
submission put forward for the first time in
the reply and consisting of requesting that
Regulations Nos 17/62 and 99/63 be held
inapplicable. This submission is inadmissi
ble because it is not based upon any con
sideration of law or of fact disclosed in the

course of the proceedings. It is also un
founded, the applicant having confined
itself to asserting the existence of a general
principle of law without proving it.

B— The operative part of the decision

1. The application of Article 85 (1) of the
EEC Treaty

(1) On questions ofa general nature

(a) The applicability of Article 85(1) to
vertical agreements

Both applicants maintain that the prohibi
tion in Article 85(1) does not apply to
vertical agreements, but that it applies ex
clusively to horizontal agreements. The
decision is thus vitiated by infringement of
the Treaty, or at least, according to the
applicant Consten, by infringement of an
essential procedural requirement, the Com
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mission not having sufficiently explained
how and given reasons why Article 85
applies in principle also to vertical agree
ments.

In support of the first complaint, the appli
cant Consten emphasizes that none of the
five examples set out in Article 85(1) spe
cifically refers to vertical agreements.
The defendant raises the objection, first of
all, that the field of application ofArticle 85
is determined by criteria other than the
distinction between vertical and horizontal

agreements, particularly by the distortion
of competition and of trade between
Member States. The different types of cartel
enumerated by this Article are defined in
accordance with their object or their
economic effects, and not by the nature of
the agreements on which they are based.
In consequence, the reasoning of the deci
sion did not have to show why the prohibi
tion is applicable to vertical agreements,
but it must, as it has done, demonstrate that
the agreement in question restricts com
petition and that it may affect trade between
the Member States.

The defendant asserts, further, that agree
ments of the type of those which are here in
issue have as their object not only vertical
restrictions but also horizontal restrictions

on competition. In fact, the agreement con
cerning an exclusive right of distribution,
with absolute territoral protection, has as
its object the protection of the person
entitled to the exclusive distribution rights
from competition on the wholesale level for
the goods in respect of which such rights are
given.
The applicant Grundig opposes this argu
ment and says that it fails to recognize the
economic significance of exclusive distribu
tion. In fact, the person entitled to the ex
clusive rights is not situated on the same
commercial plane as the wholesalers and in
consequence has no need to enter into com
petition with them for it is this person who
normally supplies the wholesale trade. The
relationship as regards delivery is therefore
a vertical one.

The defendant replies that, since the appli
cant Consten has itself declared in its reply
that it delivers practically only to retailers,
there certainly exists a relationship of com
petition between Consten and the wholesale

trade. That is confirmed by the absolute
territorial protection given to Consten,
which this applicant considers to be indis
pensable. Moreover, if it were true that
there is no competition relationship between
Consten and wholesalers, that company
would have had no reason to sue the inter

veners, Leissner and UNEF, which un
doubtedly carry on activities as wholesalers,
on the ground of unfair competition.

(b) The applicability of the prohibition
of cartels to exclusive distribution
contracts

The Government of the Italian Republic
maintains that an examination of Article 85

(1) of the Treaty shows that its provisions do
not apply to exclusive distributorship con
tracts of the type which are in question in the
present case. These do not amount in fact to
'agreements between undertakings' within
the meaning of this provision: the parties
are not on a footing of equality and the
producer only transfers to the concession
naire, which it has freely chosen, certain
powers with a view to the marketing of its
products. For this purpose it is free to
choose the system which it prefers. The
prohibition on exporting, which is in
question in the present case, arises precisely
from the fact that the producer has not
transferred all its powers to the concession
naire and has therefore laid down under the
contract the limits within which it intends

to rely on the work and resources of the
concessionnaire which it has chosen.

The orders given by the producer to its con
cessionnaire do not differ from those given
by another producer to its employees or to
its commercial representatives with whom
contracts have also been concluded. The

contract between the producer and its sole
concessionnaire does not therefore concern

the economic situation, but only the legal
relationships between these two parties;
because of this it is irrelevant to the prohibi
tion of Article 85, which deals only with
contractual relationships which tend to alter
economic phenomena.
The defendant remarks that, according to
the case-law developed in connexion with
the ECSC Treaty, the concept of an under
taking coincides with the legal concept of
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natural or legal persons. That concept is
equally applicable in the context of the EEC
Treaty. The manufacturer and the con
cessionnaires being persons who are legally
independent, carrying on their separate
economic activities over a long period, an
exclusive concession contract is a contract

between undertakings.
As to the concept of agreement, even
accepting that this presupposes the reci
procal independence of the parties to the
contract, this independence can refer only to
the period prior to the conclusion of the
agreement, because agreements made for a
long period always lead to a certain
dependence of one of the parties to the con
tract on the other, or even to mutual
dependence. As the distributing under
takings are independent of the producer
before the making of the contract, it would
be false to assert that the contract made
between the manufacturer and his con

cessionnaires provides only a formal struc
tural support to a factual situation. In any
case, the alleged dependence of the conces
sionnaire on the manufacturer exists only
within the framework and on the basis of

that agreement.
According to the Italian Government, the
applicability of Article 85(1) to contracts
granting exclusive rights must also be ex
cluded because of the fact that competition
is inconceivable, not only between the sole
concessionnaire and the producer, but also
between the various concessionnaires of the

same producer, for the concessionnaire does
not have the legal capacity to carry out any
such competitive activity, because he has
not received this power from the grantor.
An examination of the effects and of the aim

pursued by the contract leads to the same
conclusion. The contract has the result of

stimulating competition in the Common
Market between the makers of comparable
products: it therefore has favourable effects
for inter-State trade.

If, on the other hand, it appears that the
producer, with the assistance of its sales
organization, exploits a dominant position
in an improper manner, it is not Article 85
but Article 86 which should be applied.
The defendant disputes the absence of com
petition between the manufacturer and the
sole concessionaire once the manufacturer

himself carries out activities at the whole

salers' level or himself directly supplies
certain retailers and ultimate purchasers
when large orders are concerned. It is for this
reason that sole distributorship contracts
generally contain a clause forbidding the
manufacturer to deliver directly.
In any case Article 85(1) does not require
that competition should be restricted
between the parties to the contract; it
suffices that it is restricted between the

parties, or even solely as regards third
parties.
As to the alleged impossibility of competi
tion between the various sole concession

naires, the defendant remarks that the legal
obstacles in the way of this competition are
not a consequence of the distribution
activities as such of these concessionnaires,
but of the duties which are imposed upon
them by the agreements made with the
manufacturer. Even if one could accept,
quodnon, the exclusive right of the manufac
turer in respect of distribution, that would
not entitle the manufacturer contrary to
Article 85(1) to exercise any influence over
the resale of the goods once they have been
sold by means of an agreement with his
purchasers. The right to a patent and the
right to a manufacturer's or dealer's trade
mark, despite the very extensive protection
which they enjoy, would not confer such
extensive powers upon their holders.
Furthermore the exclusive right of a
manufacturer to distribution does not exist.
When the manufacturer does not secure the

distribution of his products himself it is the
provisions ofArticle 85 which are applicable
to agreements made concerning distribution,
and not those ofArticle 86.

The possibility of an intensification of com
petition on the level of production does not
exclude restrictions at the level of trade in

respect of products of the Grundig com
pany. It is only within the framework of
Article 85(3) that one may possibly take
account of the improvement ofcompetition
in the horizontal plane, at the level of
production.

(c) The applicability of Article 85 (1)
before the adoption of Regulation
No 19/65

In case the Court considers that the ex-
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clusive distribution contract falls under the

prohibition of Article 85 (1), the applicant
Grundig raises, in its reply, the question
whether and to what extent this prohibition
was applicable before the adoption of
Regulation No 19/65 of the Council of
2 March 1965 (Official Journal of 6 March
1965, p. 533) concerning the application of
Article 85 (3) of the Treaty to categories of
agreements and concerted practices.
The applicant refers to thejudgment in Case
1/58, according to which the prohibitions
concerning cartels can have effect only in so
far as the legal foundations necessary for the
application of those provisions constituting
exceptions to the said prohibitions are not
established.

The defendant raises the objection that this
is a fresh issue which is inadmissible because

it is not based on Regulation No 19/65 but
only on the circumstance that before this
regulation the Commission could not have
adopted regulations granting exemptions by
categories. It is also unfounded. Unlike the
case dealt with in thejudgment in Case 1/58,
where the grant of an authorization was
absolutely impossible during the period
concerned, the Commission could in fact
in the present case have granted the exemp
tion requested under Article 85(3) if the
agreement had fulfilled the conditions set
out in this provision.

(2) Failure to define in the decision the
extent oftheprohibition with regard to
the applicants

The applicant Grundig and the Government
of the Federal Republic of Germany com
plain, both from the point of view of infrin
gement of the Treaty and that of infringe
ment of an essential procedural require
ment, that the decision declared the con
tract in question illegal in its entirety
without excluding from the prohibition the
clauses in respect of which no effect capable
of restricting competition was found.
The contractual provisions which are
linked only in a purely formal manner to the
provisions declared illegal and which are
not used to implement or apply those
provisions do not fall under Article 85 (1).
The applicant Grundig adds that, since the
question whether and to what extent a con

tract is void in civil law for infringement of
Article 85 of the EEC Treaty is within the
exclusive competence of the civil courts of
the Member States, this lack of precision on
the part of the Commission is likely to result
in contradictory decisions by courts of the
various Member States.

The defendant raises the objection that the
agreements, as such, are prohibited totally,
and not partially when they fulfil, either as a
whole or by certain of their provisions, the
conditions set out in Article 85 (1). The
enumeration of all the provisions of an
agreement which restrict competition is not
required by legal certainty, since the prob
lem of the extent of the nullity provided for
in Article 85 (2) is in the last analysis one
which falls within the competence of the
Court of Justice to which it may be referred
by the procedure of Article 177 of the EEC
Treaty.
Such an enumeration would furthermore

needlessly complicate the duties of the Com
mission and would be detrimental to the

application of prohibitions of cartels. Lastly
it even appears doubtful whether it could be
done, because often restrictions on com
petition result only through the combined
effect of serveral clauses in a contract and,
as a general rule, the economic importance
of agreements can be decided only by taking
into account the total effect of the agree
ment being considered. It follows that it is
not necessary for the statement of the
reasons for the decision to declare the view
taken of each clause in the contract.

As to the risk of divergent decisions by
national courts, this would follow not from
the practice of the Commission, but from
the absence in the EEC Treaty of provisions
corresponding to those of the second para
graph of Article 65 (4) of the ECSC Treaty.
Any possible conflict must be decided in
accordance with the procedure provided
for in Article 177.

In its reply the applicant Grundig asserts that
according to the argument of the defendant
the legal effects of Article 85 (1) and (2) do
not coincide, the prohibition in paragraph
(1) necessarily covering the whole of the
contract, whilst the nullity provided for in
paragraph (2) may be limited to certain
parts of it. This interpretation, which
assumes logically that the subject-matter of
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the concepts of agreement referred to by
paragraphs (1) and (2) is different, is in clear
contradiction with the wording: in fact
paragraph (2) refers expressly to paragraph
(1). This makes it clear that the two provi
sions complement each other perfectly.
On the other hand the opinion of the Com
mission would lead to insoluble practical
difficulties. As the reasons for the Commis
sion's decision do not sufficiently indicate
those parts of the agreement which are
prohibited and void, national courts would
have to make a new examination of the

whole of the situation of act and of law,
although they do not have sources of
•information as complete as those of the
Commission.

The applicant maintains that the legal
structure of contracts granting exclusive
rights in general enables the various com
mitments to be easily distinguished. In a
case where the prohibited restrictions
follow from the combined effect of several

clauses in a contract, the Commission will
prohibit the commitments whose combined
action produces the effect criticized.
The defendant replies that the currently
accepted meaning of the term 'agreement'
does not justify its limitation to particular
clauses; on the contrary it applies generally
to the whole of the agreement restricting
competition.
The defendant denies having interpreted the
concept of agreement mentioned in para
graph (1) differently from that for para
graph (2) of Article 85. It restricted itself to
stating that the concept of nullity included
in the latter provision requires to be inter
preted and should perhaps be extended to
cover partial nullity.

(3) The complaints concerning theprohibi
tion of the obligation to refrain from
exporting undertaken by Consten

The applicant Grundig maintains that the
prohibition of exporting imposed on Con
sten has no restrictive effect on competition
in the French market. It only protects the
exclusive rights of third parties operating in
other countries. The conditions of the
market in these countries were not examined

by the Commission. Consequently the
application of Article 85 (1) to this prohibi

tion on exporting is not based upon the
knowledge of its economic repercussions on
the market, but results from the mere exis
tence of the contractual agreement 'in
abstracto'. Such a prohibition 'per se' is
always incompatible with Article 85 (1)
which in each case requires consideration of
the circumstances of fact in order to estab

lish whether competition is restricted to an
appreciable extent.
The defendant raises against this argument
a preliminary objection: it is not possible to
examine separately, in isolation from its
context, the abovementioned clause of the
disputed contract. This idea is founded on
an incorrect interpretation of the concept of
agreement which has already been refuted
above.

As a further point the defendant asserts that
the decision found that the agreement
infringes Article 85 (1) not because of its
effects but because of its object. The object
of the prohibition to export imposed upon
Consten is to remove from undertakings
situated in other Member States the pos
sibility of buying goods from Consten. The
'perceptible' nature of this restriction on
competition arises from the special situation
of the market for Grundig products, a
situation characterized by a small number of
competitors at the production level and by
the fact that the products in question were
highly specialized.

2. The application of Article 85 (3) of the
EEC Treaty

(1) The complaints concerning thefinding
ofabsolute territorialprotection

Both applications maintain that the terri
torial protection on the basis of which the
Commission refused to apply Article 85 (3)
to the sole distributorship contract is not
established by the contract in question but
that it arises, on the one hand, from the
prohibition on exporting imposed by
Grundig outside the disputed contract on
German wholesalers and on its non-French

concessionnaires and, on the other hand,
from French law on trade-marks.

In taking account of agreements outside the
disputed contract, the Commission has
exceeded its competence and commited a
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misuse of powers. Furthermore it was
equally incompetent to take account of the
registration of the GINT trade-mark which
is a matter governed by national law on
trade-marks and, in any case, the decision
contained no statement of reasons on this

subject.
The defendant replies that the guarantee of
absolute territorial protection was part of
the agreement made between Gundig and
Consten. That follows on the one hand
from the clause in the contract by which
Grundig undertook not to deliver either
directly or indirectly within the contract
territory, and on the other hand from the
transfer of the GINT trade-mark to

Consten, which completes the system of
protection. That interpretation as it appears
in the 'statement of complaints' sent by the
Commission to the parties during the
administrative proceedings, which corre
sponds literally to the reasoning of the
decision, was never disputed by those con
cerned during the said proceedings. In con
sequence this submission is also inadmissi
ble because it is in contradiction with the

previous attitude of the applicants.
Even if the clause mentioned above were not

connected with the deliveries carried out by
the applicant's purchasers, the absolute
territorial protection of Consten would
arise nevertheless from the exclusive distri

bution contract because Consten, relying
upon this contract, was able to take pro
ceedings before the French courts against
parallel importers in order to take advant
age of legal protection afforded by those
courts within the territories mentioned in
the contract.

As to the complaints concerning the GINT
trade-mark, the defendant replies that if it
could take account of the obligations of
Consten in respect of this trade-mark it had
also the right to take cognizance of its
registration, which is a logical prerequisite
of these obligations. The statement of
reasons in the disputed decision makes clear
the existence of absolute territorial protec
tion by linking it to Grundig's undertaking
not to deliver directly or indirectly.
Both applicants reply that, even if it were
true that Grundig undertook by the con
tract giving exclusive rights to ensure that
Consten had absolute territorial protection,

such an obligation would not lead to any
limitation on competition and could not fall
under the prohibition contained in the
Treaty. In fact, this alleged limitation arises
only from the existence of the prohibitions
upon exporting imposed by Grundig on its
purchasers, and not by virtue of the contract
with Consten, which had no effect in respect
of these persons, being res inter alios acta.
Furthermore the applicant Grundig main
tains that the contract does not contain an

obligation in the sense mentioned above: the
clause in the contract forbidding it to
deliver directly or indirectly to another
person means simply that in France the
applicant will deliver exclusively to Consten.
The exclusion of indirect deliveries has as

its object nothing more than to prevent the
obligation to grant exclusive selling rights
from being circumvented.
The applicant emphasizes that the contract
granting exclusive rights in question was
made in April 1957, whilst the applicant had
imposed prohibitions against exporting on
its German purchasers as from 1953.
The defendant replies that the fact that the
prohibition on exporting intended to bring
into effect the territorial protection was
already in existence before the contract con
cluded with Consten allows the inference to

be drawn that the applicant Grundig was
able to make the territorial protection
which accrued to Consten from the said

prohibitions the subject-matter of its con
sideration under the contract for the

prohibition on exporting imposed upon
Consten. It must therefore be recognized
that, having regard to Grundig's well known
distribution system, the territorial protec
tion given to Consten became the basis of
the contract made between Grundig and
Consten so that Grundig could not have
derogated from it unilaterally. Furthermore
the parties certainly knew from the time of
the making of the agreement that absolute
territorial protection for Consten followed
from the principles accepted by French
case-law.

(2) The complaint concerning the refusal
to grant conditional exemption

On the assumption that it is admitted that
the absolute territorial protection flows
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directly from the disputed contract, the
applicant Grundig maintains that the Com
mission should have accepted the contract
on condition that parallel imports were not
prohibited, in accordance with Article 7(1)
of Regulation No 17/62.
The failure to grant such an exemption
means that the operative part of the dis
puted decision goes beyond the statement of
the reasons given for it and even its very
purpose which is to prohibit absolute terri
torial protection.
The defendant replies that it could at its dis
cretion refuse to give the benefit of an
exemption or grant it by confining it solely
to the parties to the agreement which could
benefit from it, by making it subject to
requirements or conditions if necessary.
Review of the exercise of this discretionary
power is not possible except in the case of a
misuse of powers, a submission which the
applicant did not put forward in respect of
partial exemption.
Lastly the defendant emphasizes that
absolute territorial protection, according to
the contract, constituted an essential ele
ment of the Grundig-Consten agreement
and that the applicant's representative
expressly emphasized at the hearing before
the Commission that it would be impossible
to eliminate the system of export prohibi
tions overnight. The defendant itself had
thus no reason to grant partial exemption.
The applicant Grundig disputes that the
Commission has a discretionary power to
grant the benefit of the exemption provided
for in Article 85(3). When the conditions of
this provision are fulfilled it must be
accepted that the agreement promotes
technical or economic progress, that it is of
advantage to the community and that
adequate competition exists. The agreement
is thus in conformity with the general
objectives set out in Article 2 of the Treaty
as well as with the special objectives of
Article 2 of the Treaty as well as with the
special objectives of Articles 85 et seq. In
consequence an interpretation of Article
85(3) based on a consideration of its pur
pose as expressed by its wording leads to the
conclusion that in such cases the Commis
sion is required to grant exemption.
Even if such discretionary power were to be
recognized, the applicant relies upon the

lack of reasons given for the exercise of
this power in the present case and, as a
further point, on misuse of powers. The
contested decision makes not the slightest
reference to the fact that the refusal of the

exemption sought is the outcome of a dis
cretionary decision and gives no indication
of the reasons which were decisive in the

exercise of the alleged discretionary power.
The misuse of powers arises from the fact
that the decision went far beyond the general
objectives of the Commission; these consist
in the keeping in being, as a general rule, ofa
contract granting exclusive selling rights.
This follows from Regulation No 19/65
which makes provision for the possible
exemption by categories of these contracts
and a clause allowing undertakings to
adapt their contracts to the legal situation
established by the exemption of certain
categories of agreements. This power to
exempt, subject to conditions, already
provided for in respect of individual exemp
tions in Article 8(1) of Regulation No
17/62, should also have been used by the
Commission in the present case in order to
avoid conflict with its general objectives and
placing the applicant without any objective
justification in a less favourable situation
than all the other undertakings which have
made similar contracts.

During the proceedings before the Commis
sion, it was not possible for the applicant to
modify its contract in the absence of an
opinion from the Commission which alone
is responsible for the application of Article
85 of the Treaty and in the absence of any
positive information concerning the modifi
cation necessary to allow the sole distribu
torship system to be retained.
The defendant replies that it did not rely
upon its discretionary power except in re
spect of the choise between refusal to grant
exemption and the grant of a conditional
exemption.
The submission of misuse of powers is in
admissible because it is set out in the appli
cation in too concise a manner. This sub

mission is also unfounded. In fact, it is not
true that during the proceedings before the
Commission the parties concerned were left
in a state ofuncertainty in respect of the con
ditions in which their agreement could have
been exempted from the prohibition. As
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long ago as 9 November 1962 the parties to
the agreement had been informed by a com
munication from the Commission of the
conditions under which exclusive distribu

tion contracts could be exempted from the
prohibitions laid down in Article 85 (1). In
addition, during the course of the proceed
ings before the Commission's departments
the attention of Grundig and Consten has
been drawn on many occasions to the fact
that an exemption under Article 85 (3) could
not be granted because of Consten's
absolute territorial protection.
There was no need to give reasons for not
granting conditional exemption, since the
parties had not made even a subsidiary
request for such a decision.
Similar arguments to those of the applicant
Grundig were presented by the Government
of the Federal Republic of Germany. This
intervener refuses in particular to recognize
that the Commission has a discretionary
power in respect of the possibility of
granting exemption under Article 85 (3) on
condition that the undertakings concerned
eliminate the causes or the effects of the

contract which are incompatible with the
Treaty. By refusing the exemption, the
Commission failed in one of its duties.

Besides, even if one accepts the existence of
a discretionary power vested in the Com
mission, the latter abused it and lastly it did
not give reasons for its refusal. The inter
vener puts forward in this respect the
'principle of proportionality' ('Verhältnis
mässigkeit'). It asserts in particular that the
statements of Grundig and Consten con
cerning the indispensable nature ofabsolute
territorial protection for the carrying out of
the objects of the exclusive distributorship
agreement were necessary to safeguard their
legal interests and could therefore not be
interpreted as amounting to a renunciation
of a conditional exemption.
The defendant replies by arguments analo
gous to those which it put forward against
the applicant Grundig and which have been
set out above. It maintains, in particular,
that it cannot be presumed that the parties
concerned asked for the grant of a con
ditional exemption as a subsidiary matter
at the same time as they notified the agree
ment, in particular when they stated, as
now, that they are not in a position to

modify the agreement. In consequence there
was no reason to go into this question in the
statement of the reasons for the decision.

Lastly the principle of proportionality to
which the intervener refers was developed in
German administrative law for the choice of

means of enforcement and it cannot in any
circumstances apply to a case of refusal of a
benefit.

3. The prohibition of the agreement on the
GINT trade-mark

(1) The definition of the subject-matter of
the prohibition

The applicant Grundig points out, as a pre
liminary point, that uncertainties exist as to
which agreement on the trade-mark con
stitutes the infringement found to exist by
Article 1 of the contested decision. The

agreement of 13 January 1959 to which the
statement of the reasons for the decision

refers is in reality a unilateral statement by
the Consten company which, by its content
(undertaking to transfer to Grundig or to
have the GINT trade-mark removed from

the register at the termination of an ex
clusive distributorship contract), is not
liable to restrict competition.
In these circumstances the applicant con
siders that the prohibition contained in
Article 1 of the decision is not directed

against that statement.
The defendant replies that the statement by
Consten of 13 January 1959 was not taken
into account by the contested decision
except as a part of the agreement on the
GINT trade-mark. The existence of this

agreement, which does not appear to be
disputed by the applicant, came about on
the one hand as a result of the origin of the
GINT trade-mark which was introduced by
Grundig shortly after it had failed in an
action against a parallel importer in the
Netherlands in December 1956, and on the
other hand as a result of the duty laid upon
Consten to transfer the trade-mark to

Grundig after the expiration of the ex
clusive distributorship contract. That obli
gation is comprehensible only if Consten
was enabled by the applicant to register the
trade-mark.

In its statement in reply the applicant
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Consten points to a contradiction in the
behaviour of the defendant. By virtue of the
registration of the trade-mark in France
Consten obtained from the beginning its
own right to the trade-mark. The prohibi
tion against assigning its use which was
made by Article 1 in the decision thus has
no effect on the fact that Consten remains

the legitimate owner of the trade-mark.
This consequence is however contrary to
the purpose of the decision which appeared
to consist of eliminating the 'division of
rights in trade-marks'. The question thus
arises whether Consten is compelled to give
up its right to the trade-mark under the
disputed decision and under the threat of
incurring the penalty laid down in Article
15 (2) of Regulation No 17/62. The Com
mission has nevertheless asserted in its
statement ofdefence that Consten continues

to enjoy its rights in the GINT trade-mark.
The applicant wonders whether in these
circumstances Article 1 of the decision con

cerning the GINT trade-mark is not based
upon an error by the Commission.
The defendant replies that the prohibition
set out in Article 85 (1) applies to the whole
ofan agreement restricting competition and
not to each of its various clauses in isolation.

In consequence the finding of an infringe
ment of this prohibition should extend to
the whole of the ancillary agreement con
cerning the trade-mark.
Taking into account the provisions of
Article 85 (1) of the EEC Treaty and of
Article 3 of Regulation No 17/62 it is
unnecessary, according to the defendant,
that there should be conformity between
the prohibition laid down in Article 1 of the
decision and the duty to terminate the in
fringement provided for in Article 3.
The contested decision does not prevent the
exercise by Consten of its legitimate rights
in the trade-mark: Consten may in partic
ular continue to prevent any use of the
trade-mark for products other than those of
Grundig.

(2) The complaints concerning trade
mark law

(a) The submission of lack of compe
tence

Both applicants complain that the Commis

sion has exceeded the limit of its com

petence by asserting in the contested deci
sion that the agreement concerning the
registration of the GINT trade-mark in
France has the effect of giving absolute
territorial protection to Consten and,
because of this, of excluding the possibility
ofclaiming rights under national legislation
on trade-marks. The Commission is there

fore guilty of interfering in a sphere reserved
to national authorities.

The applicant Grundig maintains, further,
that, to the extent to which the Commission
considers that the limitation of the effects of

national laws concerning manufacturers'
trade-marks to the national territory ofeach
State is incompatible with the objectives of
the Common Market, it is not possible to
overcome this disadvantage execpt by im
proving and adapting national laws in
accordance with the wording ofArticles 100
and 102 of the Treaty.
The defendant raises the objection that the
use of the GINT trade-mark is not intended

to fulfil the proper function ofa trade-mark,
which is to obtain protection for its holders
by showing that the goods come from a
particular undertaking and in consequence
to maintain the quality of the product. This
function is in fact carried out perfectly well
in the present case by the Grundig trade
mark, affixed to all the products of that
undertaking sold by Consten. Neither is the
GINT mark used as a dealers' trade-mark

which is characterized by the fact that the
dealer selects the goods although he does not
produce them himself. Consten in fact had
the right to sell only Grundigproducts under
the GINT trade-mark. Since the real pur
pose of the use of the GINT trade-mark by
Consten is, with the help ofmethods derived
from trade-mark law, to protect exclusive
distribution by the Consten company
against parallel imports, the agreement
concerning this trade-mark falls under the
prohibition of Article 85 independently
both of the attitude which might be adopted
by French courts concerning the protection
of this trade-mark against parallel imports
and of the question whether Article 85 (1)
applies to agreements having neither the
object nor the effect of restricting competi
tion to an extent exceeding the protection of
industrial property under national law.
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It does not follow at all from the general
competence of the Commission concerning
the approximation of laws set out in Articles
100 and 102 that Article 85 may be applied
in the present case to prevent the prohibition
on cartels being circumvented by means of
the law on trade-marks. These various

provisions of the Treaty are not mutually
exclusive. The improper use by Consten of
the GINT trade-mark is based, furthermore,
on an agreement with Grundig. The EEC
Treaty, as well as Article 3 (1) of Regulation
No 17/62, justifies the prohibition of this
agreement.
The applicant Consten replies that the use
fulness of the super-imposition of the
GINT trade-mark on the Grundig trade
mark follows also from the fact that a part
of the goods sold under the GINT trade
mark may not come from the Grundig
factories, since Grundig does not itself
manufacture all the goods which bear the
GINT trade-mark, in particular certain
spare parts and accessories. The GINT
trade-mark serves primarily to distinguish
the distribution networks controlled by
Grundig from other distribution systems
which are not bound by the same obliga
tions and which have not the same close

relationship with the manufacturers and
thus the guarantee given to the customer as
a result of that relationship is not the same.
The defendant argues that, if the aim of the
GINT trade-mark were that put forward by
Consten, it would appear contradictory to
base upon this trade-mark actions directed
towards depriving other Grundig distribu
tion systems in France of their supplies.
Furthermore, in its statement of 13 January
1959, Consten admitted that the GINT
trade-mark was intended to be affixed only
to equpment made by Grundig.
According to the applicant Grundig the
Commission's statement of defence does

not make it possible to ascertain whether
the defendant disputes having interfered
unwarrantably in the sphere of trade-mark
law or whether, on the contrary, it considers
it has the right to do so. The decisive
question, according to the applicant, is
whether by using the prohibition on cartels
outlined in Article 85 (1) the Commission
may eliminate the effects of industrial
property rights.

A negative reply is necessary because of the
mere fact that Article 85 applies only to
restrictions on competition which follow
from a contractual or quasi-contractual
obligation and not to cases where the re
struction of competition is rooted in a
national law. Article 3 of the decision

applies just as much to the protection
derived from the Grundig trade-mark,
since the applicant cannot rely upon it for
use against parallel imports. That shows that
this provision does not apply to a particular
agreement but simply to the exercise of
rights in the trade-mark.
As to the demarcation between the law con

cerning cartels and the law concerning trade
marks, the defendant replies that the pro
hibition on cartels should also apply to
industrial property rights where agreements
concerning these rights are used to create a
regional division of the market, an agree
ment on prices or other restrictions on com
petition which have nothing to do with the
object of obtaining the protection ensured
by these rights; otherwise the way would be
open to dealings which would circumvent
the prohibition on cartels.
Furthermore the prohibition on the im
proper use of industrial property rights is
expressly recognized in the cartel laws of
various states. In this respect the intervener
Leissner quotes a judgment of the French
Cour de Cassation according to which the
rights of a party in a trade-mark registered
by him do not allow him to frustrate econo
mic legislation.
As to the influence of the agreement con
cerning the GINT trade-mark, the defendant
observes that the registration of the trade
mark effected by Consten in France could
be carried out only on the basis of the agree
ment made with Grundig. The ancillary
agreement thus had decisive importance in
respect of Consten's right to the trade
mark.

For Article 85 (1) to apply, it is not necessary
that the restriction on competition aimed at
by the agreement should follow directly
from the latter: it suffices, on the contrary,
that the object of the agreement should be
directed towards the restriction on com

petition.
The applicant Grundig maintains, on the
other hand, that there is no restriction on
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competition by reason of the agreement,
since Grundig could not have assigned to
Consten, with the GINT trade-mark, more
rights than Grundig itself possessed.
The defendant replies that this argument is
contradicted in respect of the facts by the
case-law of Dutch and Italian courts

according to which parallel imports are
lawful where the foreign manufacturer also
owns the national trade-mark, but are
unlawful where the manufacturer has

transferred the trade-mark in respect of the
national territory to a sole concessionnaire.
It is equally untrue in law, because the
prohibition on cartels is directed precisely to
preventing concerted action by several par
ticipants in the market, independently of
whether the same action would be lawful if

it were carried out by a single undertaking
in the absence of any agreement with other
undertakings.
As to the prohibition on the exercise of the
right to the trade-mark laiddown by Article 3
of the decision, the defendant asserts that, as
the ancillary agreement comes under provi
sions concerning the same cartels, acts done
on the basis of this agreement are also
subject to the application of Article 3 of
Regulation No 17/62. The defendant con
siders it doubtful whether the prohibition
laid down in Article 3 of the decision is of

practical importance also for the Grundig
trade-mark.

In any case proceedings against parallel
imports based upon this trade-mark should
be regarded as an act intended to ensure
absolute territorial protection for Consten
which the provisions ofArticle 3 of Regula
tion No 17/62 are intended to prevent. As
this act would have an object outside the
proper function of the trade-mark, national
law could in no case amount to an obstacle

to the application of the provisions of the
EEC Treaty concerning cartels.

(b) The submission of infringement of
the Treaty

Both applicants complain that the decision
infringes Articles 222 and 234 of the EEC
Treaty. The guarantee of property rights
laid down in Article 222 extends, in fact, to
industrial property rights as is confirmed by
Article 36 of the Treaty. Article 234 requires

that the Convention of 20 March 1883,
concerning the protection of industrial
property in respect of trade-marks, be
observed.

The defendant maintains that Article 222
deals particularly with the private or public
nature of property rights and guarantees
the Member States' freedom to decide the

rules in this respect quite independently
(but within the framework of the obliga
tions placed upon them under the Treaty).
That does not exclude the Commission,
within the framework of the duties given to
it, from acting also to the extent to which
this is necessary within the sphere of
property rights of nationals of the Member
States. Infringements of individual property
rights are necessary furthermore for the
application of other provisions of the
Treaty; for example Articles 86 and 92, or
because of measures directing the market
laid down within the framework of the

organization of agricultural markets. In
these circumstances if the contrary argu
ment of the applicants were accepted the
Community might often find it impossible
to work towards the results required by the
Treaty.
Article 36 deals only with the narrow
domain of measures taken by states within
the meaning of Article 30 et seq. of the
Treaty. It does not apply at all to the
relationship between industrial property
and other provisions of the Treaty.
The applicants are not entitled to refer to
Article 234, which applies only to the sphere
of relationships between the Community
and the Member States. Furthermore the
contested decision affects neither French

trade-mark law nor the competence of
French courts nor the international obliga
tions of the Member States.

The applicant Grundig maintains, on the
contrary, that the reference to Article 36 is
relevant. This provision recognizes that
industrial property rights justify prohibi
tions on exporting and importing. It is
precisely the prohibition on importing con
sequent upon the legal protection of the
trade-mark that the Commission wishes to

eliminate by forbidding the parties to
exercise their industrial property rights.
The defendant replies that the contested
decision is not directed against the elimina
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tion of prohibitions imposed by states but is
intended to prevent private restrictions on
importation consequent upon the actions
of Consten which relies upon the GINT
trade-mark.

The Italian Government, intervening, con
siders that the Commission cannot judge
whether a trade-mark which has been

registered legally by an undertaking is
necessary or not; neither from the negative
point of view can it decide that the under
taking has not the right to make use of it.
Because of Article 222 of the Treaty the
Commission has no such power even in a
case where the utilization of the trade-mark
amounts to a means of affecting competi
tion. It is not possible to rely upon Article
85 (1) in order to declare the contract in
question void; only Article 86 could apply
if the conditions stipulated in it were ful
filled.

The defendant replies that the reference to
the absence of any independent function of
the GINT trade-mark had no other object
than to corroborate the findings of fact con
cerning the object of the agreement, which
is to restrict competition.
As to the argument based on Article 222 of
the Treaty, the defendant refers to the
arguments which it has already put forward
in answer to the applicants. Since this
Article 222 contains no restriction favouring
particular provisions laid down in the
Treaty, the defendant wonders how the
intervener can draw a distinction between
Articles 85 and 86 concerning the possibility
of applying them to the field of the law on
trade-marks.

4. The prohibition against impeding paral
lel imports

(1) Theform and scope ofthe prohibition

The applicant Grundig maintains that
Article 3 of the decision is drafted in terms
so wide, far exceeding the objectives of the
decision, that its provisions are in fact
inapplicable. The applicant however does
not attach decisive importance to this error,
which could be corrected by re-drafting the
Article in narrower terms.
The German Government, intervening, com
plains, both from the viewpoint of formal

defects and of an infringement of a rule of
law relating to the application of the
Treaty, that the decision has failed to
specify and to confine to the infringement
which it found to exist the duty imposed
upon those to whom the prohibition was
addressed in the terms in which that duty is
imposed by Article 3 of Regulation No
17/62. Because of its abstract nature and its
scope which goes beyond the prohibited
agreement without any limitation in time,
the decision arrogates to itself the same
effects as a substantive law confined to the

applicants and thus violates the principle of
equality of treatment.
The defendant raises the objection that it
appears clearly from the reasons given for
the decision that only those acts fall under
the prohibition which serve the same objec
tives as those of the agreement restricting
competition. The question whether in a
given case an act of the applicant infringes
the prohibition of Article 3 must be con
sidered on its own.

(2) The complaints concerning the infrin
gement ofprinciples ofprocedure

The applicants and the German Government
complain that the contested decision is
vitiated by an infringement of an essential
procedural requirement in that Article 3 of
the operative part refers to the whole
European distribution of Grundig products
whilst the procedure under Regulation No
17/62 was not employed except in respect
of the agreements made between Grundig
and Consten. The Commission therefore

pronounced ultra petita and, further, in
fringed an elementary principle of proce
dure which the applicant Grundig regards
as enshrined in Article 19 (1) of Regulation
No 17/62 concerning the right of all the
parties concerned to be heard.
The applicant Grundig maintains in par
ticular that Article 3 of the decision is
vitiated because of the fact that it is intended

to prohibit it from exercising rights which it
has under valid contracts.

In fact the contracts which it made with the
German dealers and the sole concession
naires of the countries of the Common

Market other than France were properly
notified to the Commission and are there

318



CONSTEN AND GRUNDIG v COMMISSION

fore provisionally valid. The Commission
has therefore no right to forbid the appli
cant to prevent its dealers and sole con
cessionnaires from exporting to France. It
appears clearly from the wording of Regula
tion No 17/62 that Article 3 (1) requires
complete conformity between the finding
that there is an infringement and the duty
to bring it to an end. The Commission
cannot therefore legally require the termina
tion of an infringement in respect of agree
ments concerning which it could not, for
procedural reasons, find any infringement.

The defendant raises the objection that the
failure to hear third parties does not affect
the interests of the applicants at all. This
complaint is therefore inadmissible. It is
furthermore unfounded, as is the complaint
that it made a decision ultrapetita, because
the contested decision imposes duties only
upon Consten and Grundig.
The defendant asserts that it had the right to
take into consideration agreements which
were not the subject of the decision, to the
extent to which that was necessary to
evaluate the real significance of the agree
ments complained of. To this end it had to
place these agreements in the context of
time and space where they were intended to
function and thus within the sales system
established by Grundig throughout the
Common Market.

What is important is that these considera
tions contained in the statement of the

reasons for the decision were not taken up
again in the operative part which refers
exclusively to the agreements concluded
between the Consten and Grundig com
panies. Therefore the decision has no effect
on the legal existence of the prohibitions on
exporting imposed by Grundig upon parties
other than Consten.

The applicant Consten replies that the
functioning of contracts made between
Grundig and its various concessionnaires in
the Common Market is distorted by Article
3 of the contested decision because Consten

cannot require from Grundig respect for its
territory by the other distributors, whilst it
can be compelled to respect the territory of
those distributors. The applicant has there
fore a legal interest in putting forward the
abovementioned submission of infringe

ment of an essential procedural require
ment.

The defendant objects that Consten can rely
upon the nullity of the clause by which it
undertook not to export applicances outside
its territory. The contested decision results
in practice in making possible not only
importations into France ofGrundig equip
ment by dealers other than Consten but
also the export ofthis equipment by Consten
into Common Market countries other than
France.

(3) The complaint of infringement of
Article85(1) ofthe Treaty andArticle
3 (1) ofRegulation No 17/62

The applicant Grundig states that Article 3
of the operative part of the contested deci
sion is based on the idea that the Commis

sion has the right to impose certain duties
upon undertakings in respect of their actual
behaviour in order thus to exercise a

decisive influence upon the individual com
mercial policy of each undertaking.
Because of this fact it does not come within

Article 3 of Regulation No 17/62 which, in
accordance with Article 85 (1) of the ECC
Treaty, has the sole aim of re-establishing
free competition between the undertakings
concerned and of eliminating the ties which
restrict it.

The defendant objects that the prohibition
of agreements provided for in Article 85 (1)
must necessarily also include acts by the
parties based upon their agreement, because
the agreements or decisions are not pro
hibited for their own sakes but because they
put competition and the freedom of other
undertakings in danger. The fact that
Article 85 speaks of 'practices' rather than
simply of 'agreements on concerted practi
ces' confirms that interpretation.
Lastly the contested decision did not lay
down a particular course ofmarket conduct
for those concerned but simply forbade
them to undertake a course of conduct

based upon a prohibited agreement.
The applicant replies that, unlike Article 86,
Article 85 (1) does not forbid 'practices' but
only 'concerted practices', a concept which
presupposes that a consensus of intentions
on the part of the undertakings concerned is
essential. In consequence the prohibition of
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cartels can only be intended to eliminate
infringements and to restore to under
takings the freedom to act independently in
the market. The question how undertakings
behave in fact, once that liberty is restored,
is not the subject of Article 85 but, should
the occasion arise, only of Article 86 of the
Treaty. Nor can Article 3 (1) of Regulation
No 17/62 justify the attitude of the defen
dant because that provision contains in
substance only a reference to the general
rule laid down in Article 85 (1).
The applicant disputes that the interpreta
tion which it upholds would result in
making the prohibition ofcartels ineffective.
This prohibition being directed towards
maintaining freedom of competition, its
aim would be fulfilled by the re-establish
ment of freedom of independent action of
the undertakings concerned, following
from the elimination of agreements which
restrict competition.
The defendant states that, if it had confined
itself to stating that the agreements infringed
the prohibition laid down in Article 85 (1)
and refused to grant them the benefit of the
exemption, theapplicants Grundigand Con
sten would probably try in the future also to
achieve territorial protection by means both
of prohibitions against exporting imposed
upon German wholesalers and by the use
of the GINT trade-mark. In order to avert

this danger and to avoid the necessity for
instituting new procedures it was necessary
therefore to include the duty to terminate
the infringement in the operative part of the
decision.

C — The findings offact

1. The complaints concerning the limita
tion of the examination only to products
bearing the Grundig trade-mark

The complaints concerning the limitation
of the examination of the 'relevant market'

to products bearing only the Grundig trade
mark are set out below in relation to the

criterion of 'restriction on competition'
(see D, 1, a, below).

2. The complaints concerning the limita
tion of the examination to a single type
of equipment of the Grundig range

Both applicants state that, whilst the sole
distributorship contract which had been
the subject of the prohibition covers the
whole range of Grundig products and
applies particularly to wireless sets, televi
sion sets and dictaphones, the inquiry had
confined itself to the tape-recorder market
and that even within this restricted sphere
the inquiry was directed only to one par
ticular type of equipment, the TK 14 tape-
recorder. The proportion of the aggregate
turnover of the transactions between

Grundig and Consten represented by this
tape-recorder was only 1.9% in 1963 and
the percentage for the whole of the tape-
recorder sector amounted only to 20.8%.
The applicants deduce from this that the
Commission prohibited the contract with
out holding an inquiry on the possible
effects of the contract on the market.

The defendant replies that the TK 14 tape-
recorder could properly be the principal
subject of the inquiry because it is repre
sentative of Grundig tape-recorders, as
appears from the statements made at the
end of 1962 by the 'Deutscher Radio- und
Fernseh-Fachverband' contained in the

statement made to the Commission by the
Bundeskartellamt as well as an inquiry
carried out by the French Ministry for
Economic Affairs.

The applicant Grundig replies that neither of
the two abovementioned organizations had
facilities for obtaining information in other
countries, and thus for formulating an
opinion concerning the relations between
market prices and German and French
discounts. If it is admitted furthermore that

the TK 14 tape-recorder is one of the most
popular, that means to say, according to the
applicant, that the facts considered are not
representative but are based upon an excep
tional situation.

The defendant objects that neither Grundig
nor Consten showed during the course of
the proceedings that the situation in respect
of other appliances differs noticeably from
that concerning the TK 14 tape-recorder.
On the contrary, the explanations provided
by Consten in Schedule 1 to the written
reply of 21 February 1964 to the statement
of complaints concerning the price charged
for other equipment show that the findings
arrived at concerning the TK 14 tape
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recorder had general validity. It follows in
fact from this that at the beginning of 1964
the actual prices in France were still from
20 % higher, also as regards the other appli
ances, than the 'theoretical' prices cal
culated on the basis of the German prices.
The applicant Grundig objects that the price
differences as they appear from the above-
mentioned letter from Consten were not

reproduced correctly by the Commission:
they vary between 12% and 16% in com
parison with the actual retail price or
between 14 % and 19 % in comparison with
the theoretical price.
The intervener UNEF produces a com
parative table aimed at showing that for the
year 1962 the price differences established in
the case of the TK 14 tape-recorder are also
found in other models, which confirms the
representative nature of this tape-recorder.

3. The complaints concerning the period
taken into account

The applicant Grundig states that the date
relied upon by the Commission as proof of
its allegations relate to price differences
existing two years before the decision was
taken and which, because of the develop
ment of the markets, no longer have any
probative value.
The defendant objects that since the period
which was the subject of the contested
decision there has been no change in the
general economic situation and the struc
ture of the sector of the economy in ques
tion. Furthermore if in every case the
Commission had to rely upon very recent
data those concerned would easily be able
to obtain a favourable decision by tem
porarily changing their behaviour.
The applicant Grundig replies that its
exports to France in 1963 and 1964 increas
ed by about 150 % which shows that there
was a considerable increase in the pressure
of competition and, in consequence, of
repercussions on prices.
The defendant replies that whilst the general
economic situation remains unchanged it is
not possible to require the Commission in
the course of its procedure constantly to
carry out new research in favour of the
parties concerned. The onus is upon them
to show proof of changes which have taken

place concerning the facts established by the
Commission and which have been commu

nicated to them. However, the statements
which they made at the beginning of 1964
have shown that at this date the previous
prices differences still substantially con
tinued to apply. Furthermore, as UNEF
was able to obtain more and more parallel
imports since 1963 because of the stay of
proceedings decreed in the Consten-UNEF
case, it is justifiable to assume that the
effects of territorial protection are better
reflected by the situation existing in 1962.

4. The complaints concerning the examina
tion of prices, gross margins and over
heads

(a) As to prices andgross margins

As to the alleged price differences found by
the Commission as between Germany and
France rising at the end of 1962 on the basis
of the catalogue price for a certain type of
recorder to 44% after deduction ofcustoms
duties and taxes, and on the basis of the
'actual prices' (catalogue prices less dis
count) at least to 23 %, the applicant Grundig
asserts that the decision confined itself

almost exclusively to comparing retail
prices paid at later stages. Furthermore in
France such influence is legally prevented
by the prohibition on vertical agreements
on prices. In addition the comparison of
absolute prices made by the decision based
upon the idea that theoretical prices (actual
prices less customs duties and taxes) are
already identical throughout the Commu
nity neglects the fact that taxes and duties
differ considerably from one State to
another.

The only acceptable comparison would be
that of the respective gross margins. Gross
margins in Germany and France are
identical, or show at the most a difference
of 2%.
The defendant objects in the first place that
the statement of prices included in the
decision need not have led to the applica
tion, to the sole distributorship agreement,
of the prohibition on cartels laid down in
Article 85 (1). This information is ofuse only
to illustrate the fact that the agreement may
affect trade. In accordance with the case-law
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of the Court the evaluation of the concrete

effects of an agreement is not necessary
when it appears already from the contents
of the agreement that the conditions for
application and for prohibition are fulfilled,
as is the case in the present instance.
As a subsidiary point the defendant em
phasizes that both applicants asked con
tinually for a comparison of these prices
during the inquiry, and that on the other
hand they expressly opposed a comparison
of margins as suggested by the company
UNEF. Consequently this complaint is
inadmissible. Furthermore, it is without
foundation because the relationship bet
ween retail prices appearing in the decision
and wholesale margins emerges from the
finding, which is repeated in the decision,
that the absolute retail margin of profit is
practically the same in Germany and
France. It follows from this that Consten's

margins are appreciably higher than those
of German wholesalers. The information

gathered by the national authorities con
firms this conclusion. The comparison of
retail prices amounts in fact therefore to an
advantage for the applicant. Lastly, Con
sten has a clear influence upon retail prices
because on the one hand it recommends

prices, which to a great extent influences the
fixing of the actual prices, and on the other
hand the prices to the ultimate consumer
are necessarily all the higher the greater
Consten's margin becomes.
The defendant disputes the figures provided
by the applicant Grundig concerning
national taxation imposed on trade between
Germany and France. It calculates the
incidence of it at 42.6 % and not at 49.42 %
as Grundig does. The correctness of the
Commission's calculations was accepted by
the applicant Grundig during the adminis
trative proceedings. Furthermore the action
of parallel importers who paid a purchase
price higher than Consten shows that the
importation into France of Grundig's
products is economically in their interests
precisely because of the abnormal price
differences existing between the two coun
tries.

The applicant Grundig replies that during the
proceedings before the Commission it had
requested a comparison, not of the prices on
the German and French markets, because

the applicances subject to parallel importa
tion were sold to the French consumer at

the same price as those delivered by Con
sten, but of the services given by Consten
and UNEF. The finding that the services
given by Consten is superior from every
point of view would have refuted the in
correct assertion that parallel imports led
to a better supply to the market than the
sole distributorship system.

The applicant maintains in addition, as to
the alleged substantial similarity of the
absolute margin earned by the retail trade in
Germany and in France, that the Commis
sion has not established how the aggregate
gross margin is divided in Germany between
the wholesale trade and the retail trade; in
consequence the facts considered by the
Commission do not provide a sufficient
basis for accepting that Conston's margins
are appreciably higher than those of the
German wholesalers.

The defendant replies that the findings on
prices are not decisive either for the applica
tion of Article 85 (1) or for the refusal to
exempt the agreements.
Furthermore the basis of comparison of
retail prices was introduced into the pro
ceedings by Grundig and Consten with a
view to proving the equality of prices as
between Germany and France. The Com
mission, in Schedule 1 to the statement of
complaints, has employed the same bases of
calculation chosen by the parties concerned,
although correcting mistakes ofcalculation.
The applicant Grundig thus contradicts
itself in no longer wishing to accept, since
the calculations have become unfavourable

to it, the method of comparison of prices
which it has chosen. Furthermore, in order
to assess whether the agreement allows con
sumers a fair share of the resulting benefit,
it is necessary to take account of the retail
price.

As to the complaint, which the applicant
puts forward in its reply, that the finding
that the margin which remains to the retail
trade is essentially the same in absolute
values in France and in Germany, the
defendant maintains that this is a fresh
issue which is inadmissible.

This complaint is not relevant either, in
view of the fact that the disputed finding did
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not play a decisive role in the adoption of
the decision.

(b) As to overheads

The applicant Grundig maintains that there
was no inquiry either concerning overheads
which were unequal in France and in Ger
many. In particular, distribution in France
involved noticeably higher transport costs
than in Germany, the density of the popula
tion in Germany being 232 inhabitants per
square kilometre and in France 87 inhabi
tants.

Consten had also large advertising expenses
amounting in 1962 to approximately 6.6%
of the amount of the sales of the applicant
Grundig in France. On the other hand the
advertising expenses of Grundig in Ger
many amounted to only 1.8% of its turn
over in Germany and that was because this
turnover was in 1962 twenty times larger
than that which it had on the French

market. In these circumstances if Grundig
had become responsible for the expenses of
commercial publicity and for fairs and
exhibitions on the French market it could

not have delivered to Consten at the same

price as to its German wholesalers. The
Commission neglected this fact when it
objected that the advertising expenses borne
by Consten ought to have been borne by the
Grundig company, since the latter did this
in Germany, and without any alteration
being made in the 'ex factory' price for
Consten. Because of this difference in

marketing in the German market and in the
French market, Consten also bore pro
portionately higher overheads than those
of Grundig in respect of other cost factors
and particularly the expenses of services
under guarantee and other after-sales
services.

The applicant Grundig also states that the
production cost for Grundig products sold
in France is in general higher than that of
Grundig products sold in Germany because
most of the appliances intended for France
required technical modifications or even, in
the case of television sets, completely
separate production with higher production
costs.

The costs of finance borne by Consten to
keep very large stocks (amounting to

7 000 000 French francs at the end of 1963)
necessary for the whole of the production
programme and for spare parts is not com
parable with the corresponding overheads
of German wholesalers. The question
whether specific sales expenses in one
country should have repercussions on the
prices in that country or should be inco
porated in a uniform price for all countries
does not lend itself to an abstract solution

but is determined by the conditions of com
petition on the market and, in the first place,
by the sharp competition between the
various manufacturers.

This competition and the increase in sales
figures makes the price differences, which
are already noticeably reduced, disappear
completely in the Common Market when
the penetration of the market has reached a
uniform level.

The defendant replies that it is necessary to
distinguish between the specific costs of
distribution in France and the expenses
which are imposed unilaterally on Consten,
unlike the situation affecting German
wholesalers. As to the first category, the
expenses which are imposed unilaterally on
Consten, unlike the situation affecting
German wholesalers. As to the first cate

gory, the expenses of financing in connexion
with stocks represent approximately 12%
of the annual turnover of Consten. The

applicant Grundig has not argued that the
average stock of German wholesalers is
appreciably below this rate. Although
Consten's transport costs may be higher
than those of the German wholesalers, one
of the principal causes of this is the fact that
the applicant Grundig made provision for
only one exclusive distributor for France.
Thus in the case of the distribution of

Grundig products in those parts of France
bordering on Germany it is necessary to
make allowance for the price of transport
from the Franco-German frontier to Paris

and back. However, it is not possible to rely
on exclusive distribution, the cause of these
disadvantages, to justify the prices stated.
As to the overheads unilaterally imposed on
Consten and particularly the advertising
expenses and the guarantee service, they are
ofno importance with respect to the findings
concerning the fair share of consumers in
the profits, because Consten was certainly
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not inclined to bear these costs without a

corresponding reduction in the 'ex factory'
price, except in the context of the guarantee
of absolute territorial protection. The
placing of these expenses on distribution,
which is allowed under this protection,
leads to an increase ofretail prices in France.
In consequence, the special overheads
undertaken by Consten cannot be used to
justify the existing price differences.

The alleged modifications of Grundig prod
ucts sold in France are generally of an
insignificant nature, and in any case there is
no modification in respect of recorders, as
the applicant itself says. In consequence, it
is possible to draw the conclusion that at
least in this section, which represents almost
a quarter of all the transactions between
Grundig an Consten, the applicant Grundig
does not make a corresponding reduction
in the 'ex factory' price to make up for the
fact that Consten bears the advertising
expenses and the risk entailed by the
guarantee. That shows that consumers do
not have a fair share of the benefit resulting
from the agreement in the field of recorders.

The argument of the applicant Grundig that
the taking over by Consten of the adver
tising expenses is actually necessary because
of the fact that such expenditure is pro
portionately higher in France and that
therefore it is in any case necessary to fix
higher prices in France constitutes a nega
tion of the Common Market: the transfer of

certain expenses falling within a sector cons
tituted by a Member State, including the
special expenses of entering the market, to
the consumer in that State, is actually made
possible only by the fact that the prices of
products are, in the territory in question,
kept artificially separate through the exclu
sion of parallel imports. Such a process
leads to the continuation of impediments to
trade.

Similar arguments were advanced by both
parties also in respect of the costs of entry
upon the French market.

5. The complaint concerning the geo
graphical aspect

The applicant Consten maintains that the
concept of the Common Market provided

for in Article 85 (1) includes by definition
the concept of multi-nationality which is
not the case in the present instance, the
decision of the Commission relating only to
the French market.

The defendant replies that for the purpose
of applying the prohibition on cartels it
suffices to show the existence of restrictions

on competition within the Common Market
which are likely to affect trade between
Member States.

6. The complaint concerning the concept
of 'sellers' 'buyers'

The applicant Consten asserts that since the
Commission accepts that there can be only
a single buyer in France directly supplied by
Grundig it becomes necessary to consider
the situation of competition at the retail
level because the wholesale level is by
definition non-existent. Competition is
particularly keen in France in the field of
the products in question and between the
very retailers of Grundig products. This
fact proves once more that the decision
amounted to a misapplication ofArticle 85.
The defendant replies that to understand the
restriction on competition resulting from
the contract in question it is necessary to
consider the matter at the level of importa
tien, as was done in the decision.

7. The complaints concerning the state
ment of reasons for the decision

The applicant Grundig states that in its deci
sion the Commission does not publish con
crete figures but confines itself to giving
partial results of its calculations in respect of
which it is not possible to say with certainty
upon what basis they were obtained.
Neither the prices used for the comparative
calculation nor the method of calculation

are known, so that it is not possible to
ascertain whether any arithmetical errors
may have occurred. In consequence the
decision does not conform to the require
ments of Article 190 with regard to stating
reasons for decisions and it should therefore

be annulled on the ground of an infringe
ment of an essential procedural require
ment.

The applicant recalls that during the
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proceedings before the Commission it had
already asked in vain for proofof the points
raised and because of this it complains of
the shortcomings of the enquiry.
Lastly, as the Commission's enquiry dealt
only with a single type of appliance re
presenting a very small percentage of the
turnover between Grundig and Consten the
applicant Grundig raises this complaint
also from the point of view of inadequate
reasoning for the decision, because the
Commission in its decision did not give the
necessary information concerning the re
percussions of the prohibited contract on
the Common Market.

The defendant replies that the statement of
reasons cannot have the purpose of setting
out in detail the proof of findings made
during the enquiry; further, the risk of
revealing business secrets would be in
creased. The parties concerned suffered no
damage because the bases of the findings of
fact by the Commission had been com
municated to them with the statement of

complaints. There is therefore no reason to
put these calculations in the statement of
reasons for the decision.

D — The criteria for the application of the
prohibition laid down in Article 85 (1)

1. The criterion of restriction of competi
tion

(a) The importance of competition be
tween products ofdifferent makes

Both applicants and the German Government,
taking the view that the decision restricts
the examination only to Grundig products,
maintain that the Commission interpreted
the concept of competition falsely because
this concept, far from being limited to
products of a single brand, covers com
petition between similar products of the
various competing brands.
Because of this, the decision infringes
Article 85 (1) as well as Article 190 of the
Treaty because it has not sufficiently ex
plained why it is not necessary to take
account of this competition between the
different brands.

The German Government asserts in par
ticular that the 'prevention', 'restriction' or
'distortion' of competition in the Common

Market cannot be held to exist solely upon
the basis of the monopoly situation of one
undertaking for the products of a single
manufacturer. Because of the possibility of
interchangeability with similar products it is
possible that the exclusive situation of an
undertaking in respect of the products of a
single manufacturer may not affect the
market situation ofthe products in question.
The prohibition can apply only to cartels
leading to a noticeable and important
change in the market conditions for the
products concerned.
As regards more particularly the type of
agreements in question the intervener
maintains that, since sole distributorship
contracts are permitted in principle in all
the Member States, one should because of
this exclude the possibility that the authors
of the Treaty had intended that these con
tracts should fall per se under the pro
hibition of Article 85 (1).
According to the intervener it is shown by
experience that vertical agreements for ex
clusive representation as opposed to hori
zontal agreements have not the purpose of
restricting or distorting competition on the
market to a noticeable extent. If one

accepts that this presumption favours the
applicants, there is no particular factor in
the present case which is capable of rebut
ting it. In consequence the Commission
interpreted Article 85 (1) in an incorrect
manner.

The defendant accepts that the concept of
competition applies equally to competition
between similar products of different
brands but emphasizes that even if com
petition is restricted in respect of the prod
ucts of a single brand Article 85 remains
applicable. Competition must take place
not only between producers and distribu
tors of products of different brands but also
between traders supplied by the same
producer. These different types of competi
tion are complementary. Substitution com
petition alone, that is to say, that which
exists between products of different brands,
often lacks strength and applies only in a
general way. Thus for example the TK 14
tape recorder regarded as Grundig's 'best
seller', is sold in France for 600 FF while
the Philips tape recorder of the correspond
ing type is sold for 530 FF; on the other
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hand, in Germany it is the Philips which is
the dearer (335.80 DM), whilst the Grundig
equipment costs only 306.80 DM.
Replying to the Federal Government the
defendant considers furthermore that it is

very doubtful whether the products in
question manufactured and sold by differ
ent brand names may be regarded as
'similar'. The prevailing opinion in legal
doctrine rules this out even in the case of

products coming from the same maker but
sold under different brand names. The

examples quoted by UNEF during the
course of the oral procedure show that com
petition between brands is not very effective
because of the absence of opportunity for
the consumers to make comparisons.
Furthermore, competition limited to the
different makes means that prices and the
quality of service which are the results of
the dealer's own efforts tend to be of little

consequence when set against the price and
quality of the goods produced by the
manufacturer; on the other hand competi
tion between distributors of the same make
stimulates and rewards the dealer's own

efforts because it takes place between
identical products. In this case competition
takes place particularly in relation to prices
and to the provision of services connected
with the sale and use of products.
In this situation the Commission had no
need to extend its examination to the com

petition in France between all the distribu
tors and manufacturers of products similar
to those distributed by Consten, because
such an examination would have revealed

nothing useful on the question of the ab
sence of competition between distributors
of Grundig products, this fact alone being
capable of justifying criticism on the basis
of Article 85 (1).
The decisive criterion for the coming into
force of the prohibition mentioned in
Article 85 (1) is independent of the ascer
tainment of the proportion held by the
products in question on the 'materially
relevant market'; it consists of the finding
that the agreement interferes with the free
dom of action of the parties or with the
position of third parties on the market not
only in a theoretical but also in a perceptible
manner.

In the present case the application made by

the undertaking UNEF, the intervention of
the undertaking Leissner and the previous
course of conduct of Grundig and Consten
in respect of these undertakings is proof
that the restriction on competition brought
about by the prohibited agreements is not
imperceptible. The reference to the legal
situation of exclusive agreements in the
Member States, even assuming the asser
tions of the intervener to be correct in that

respect, are not relevant in the present case
for the interpretation of the Community
rules on competition, for the rules of the
EEC Treaty must comply with require
ments which do not exist within a purely
national context. In particular, as opposed
to conditions existing in a Member State,
where absolute territorial protection for
various dealers is not attainable, a system
of exclusive concessions with absolute ter

ritorial protection for various dealers is not
attainable, a system ofexclusive concessions
with absolute territorial protection for ter
ritories coinciding with those of Member
States may lead within the Common
Market to the artificial maintenance of the
various national markets and obstacles to

trade which impede the establishment of
the Common Market.

Both applicants state that the system of
granting exclusive rights, whilst limiting the
freedom of action of the parties to the con
tract, has allowed an increase in competition
in the Common Market between the various

makes. In consequence the application of
the prohibition in Article 85 (1) to exclusive
distribution agreements would result in
restrictions on competition from this point
of view. In these circumstances the Com

mission, before holding Article 85 (1) to be
applicable, should have considered the
economic effects of the contract concerned

upon competition between the various
makes in order to arrive at at general
economic assessment.

The applicant Consten and the German
Government refer particularly to the neces
sity to avoid a prohibitonper se and to apply
the prohibition by relying upon a 'rule of
reason', and accuse the Commission of
having regarded the prohibiton as lawful in
the absence of such an examination whilst

restricting itself to a reference to the provi
sions in Article 85 (3) regarding exemptions.
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The applicant Consten criticizes this artifi
cial division of Article 85 into two parts:
prohibition and exemption from prohibi
tion. Article 85 should be applied simul
taneously as a whole. It would be quite
impossible for the decision taken under
paragraph (3) to have any retroactive
effects were there any substantial failure to
comply with the formalities of notification.
According to the applicant this system,
based upon an artificial partitioning of
Article 85, amounts a blatant infringement
of the Treaty. Lastly the narrownesss of the
exceptions laid down in paragraph (3) and
particularly the difficulty of proving negati
ves necessitate a more 'reasonable' inter

pretation ofparagraph (1).
The defendant replies that not only does the
agreement in question restrict the freedom
of action of the contracting parties on the
market but it also has repercussions which
alter the position of other undertakings and
of consumers on the market. All the under

takings established in France see their range
of choice limited since they cannot by the
applicant's products from other dealers,
particularly from German dealers. The
prohibition on exporting imposed on
Consten also affects its business partners as
well as the undertakings and consumers of
other countries in the Community. Since the
existence of these two restrictions is enough
to justify its decision, the defendant did not
consider it necessary to make a more
detailed enquiry.
The defendant takes issue in particular with
the argument of the applicant that, for the
purposes of applying Article 85 (1), it is
required to draw up a sort of economic
balance sheet setting out the alleged
advantages and disadvantages of restric
tions on competition. It mentions in this
respect that the system established by
Article 85 is different from the American

system where the criterion of the 'rule of
reason' was developed. Since the American
anti-trust rules consist of provisions un
qualified by any exceptions, the authorities
whose duty it was to apply them found
themselves obliged to seek to mitigate those
provisions by taking into account the degree
ofdistortion ofcompetition. In consequence
during the preliminary enquiries they
regularly consider in what area and between

what persons there is rivalry for the pur
chase and the sale ofproducts which answer
a particular need. Since Article 85 by
contrast contains a general prohibition
(paragraph (1)) together with an exception
(paragraph (3)), the exemption of agree
ments which come within the sphere of
application of the general prohibition
cannot be finally decided except within the
framework of paragraph (3) which allows
these various factors to be taken into

account. It is thus only in relationship to the
last condition imposed by this provision
(the undertakings in question must not be
able to eliminate competition in respect of a
substantial part of the products in question)
that it may be necessary to investigate the
degree of competition remaining.
The applicant Grundig replies that the pur
pose of a sole distribution agreement in
international trade is that of creating new
competitive relationships by enabling pro
ducers of another country to take part in
competition beyond their national frontiers.
International commerce requires producers
selling abroad to entrust the distribution of
its products and the defence of its interests
to a responsible representative who knows
his market and has the resources necessary
for the task. That is where the meaning and
economic justification of exclusive distribu
tion is to be found and this remains the

same, independently of the legal form taken
by the sales organization chosen by each of
these producers, whether such form be that
of a branch or an agency or of a dealer using
his own name. It is therefore unjustifiable
to treat these types of sales organizations in
different ways.
The Italian Government too considers that

the choice of legal form for a sales organiza
tion is made in accordance with prevailing
circumstances and cannot change the char
acter of the economic phenomenon and the
necessity for the producer to avoid any dis
organization in the distribution of his
products on the market.
The defendant criticizes the distinction
made by the applicant Grundig between the
object of and the means employed in the
agreement for the purposes of the applica
tion of Article 85 (1). The object cannot be
confined just to the purely subjective inten
tion of the parties, that is to say, to the
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purpose envisaged by the agreement, but it
must include also those objectives which
are no more than instruments for use in the

achievement of a distant goal. In con
sequence, the intensification of competition
on a horizontal plane by means of absolute
territorial protection incompatible with the
requirements of the Treaty does not permit
an agreement to be accepted as lawful by
virtue of its object alone.
The defendant is opposed furthermore to
the idea, which is also supported by the
Italian Government, that independently of
the method of distribution which he has
chosen the manufacturer should be able to

exercise an influence on the disposal of the
goods at each stage of distribution. Article
85 is intended in fact to guarantee competi
tion on the market including competition at
the stage of distribution. However, the
system of competition protected by this
provision is founded upon the conviction
that in principle the effects of competition
lead from a general economic point of view
to organizing the market in their own
interests. To the extent to which the manu

facturers sell goods themselves or through
commercial representatives in the legal
sense, they do not come within the field of
the prohibition of agreements; but as soon
as they entrust distribution to independent
traders acting in their own name and at their
own risk the situation is different even from

the economic point of view.
The applicant Grundig states in addition
that the Commission is wrong to criticize
the fact that French purchasers are com
pelled to buy from a single importer. In fact,
even if the sole distributorship contract were
abolished, that situation would not be
changed from the point of view of competi
tion because the applicant itself would then
be the only one offering Grundig products
to those engaged in subsequent stages of the
marketing process, as is the case in Ger
many. The applicant's obligation to sell
only to Consten does not therefore limit
competition to the detriment of French
purchasers.
The defendant objects that the prohibition
of the disputed contract alters the situation
of French purchasers who can buy Grundig
products from other wholesalers, particu
larly in Germany, even if the applicant

Grundig keeps to its principle ofdelivering
directly only to Consten. It is in fact above
all the applicant's undertaking not to
deliver in France, even indirectly, which
constitutes the basis of the absolute terri

torial protection of Consten and of its
monopoly.

(b) The complaints concerning the differ
ence oftreatment between independent
concessionnaires and commercial re

presentatives

The applicant Grundig emphasizes that in its
announcement of 24 December 1962 con

cerning commercial representatives (Official
Journal, 1962, p. 2921) the Commission
stated that sole distributorship contracts
made with agents, sole representatives and
commission agents are not covered by the
prohibition laid down in Article 85 (1) of the
Treaty. According to the applicant the
reasons which the Commission gave in this
respect are equally valid in respect of sole
distributorship contracts made with dealers
acting in their own name and on their own
account. As the recent German case-law of

the Bundesgerichtshof has emphasized,
there has been an evolution which has

resulted in these dealers themselves being
incorporated into the commercial organiza
tion of the manufacturer and from the

economic point of view fulfilling numerous
functions which are normally carried out by
commercial representatives. Futhermore
under civil law important provisions of the
law concerning commercial representatives
are now being applied by analogy in most
of the Member States to traders acting on
their own account.

The applicant maintains lastly that both in
the case of the independent concessionnaire
and that of the commercial representative
there is only one offeror in the market. The
result is that neither on the horizontal plane
nor on the vertical plane are the conditions
of competition different in the two cases.
The defendant replies that it is not possible
a priori to exclude the possibility that sole
distributorship agreements made with re
presentatives in the proper meaning of the
term are covered by the prohibition laid
down in Article 85. According to the an
nouncement quoted by the applicant the
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only contracts not affected by the prohibi
tion are those made with representatives
whose functions are genuinely no more than
auxiliary and who in particular do not per
sonally assume risks as do independent con
cessionnaires. Moreover what is involved

here constitutes an exception to the applica
tion of the principle of prohibition, an
exception which cannot be applied by
analogy other than to those persons men
tioned by the said announcement.
The case-law quoted by the applicant refers
only to social objectives and therefore
cannot have any bearing upon the applica
tion of rules of competition.
Theapplicant Grundig states that the prohibi
tion of sole distributorship contracts con
cluded with traders working on their own
account would necessarily lead to a policy
which without any important economic
reason would alter relationships under
private law, with the sole purpose of
escaping the prohibition: as far as possible,
sales would be entrusted to exclusive re

presentatives or even to non-independent
branches integrated into the producer
undertaking which would be possible only
for large undertakings so that only small or
medium undertakings would in the final
outcome be affected by the prohibition.
consequences would be incompatible with
the objects of Article 85 of the Treaty.
As to the alleged encouragement of the
tendency towards concentration resulting
from the prohibition of the disputed agree
ments the defendant states that this is not a
matter ofan interpretation of the law but of
an interpretation of economic policy and,
as such, without any importance in the
context of the present proceedings. Further
more it is the sole distributorship agreement
with absolute territorial protection which
lead to concentration at the level of the
wholesale trade.

2. The concept of 'agreements ...which
may affect trade between Member States'

Both applicants and the German Government
state that the Commission interpreted
wrongly the second condition of Article 85
(1) which among the agreements restricting
competition prohibits only those which may
affect trade between Member States. The

applicants emphasize that from 1957 to
1963 the increase of turnover in the trade

between Grundig and Consten was more
than 4 000%, increasing from 500 000 DM
to 22 700 000 DM. If the Commission
intended to maintain that in spite of this
there has been an impediment to Franco-
German trade it should have shown that
trade between the Member States would

have been more favourable, that is to say,
more intense, without the agreement under
criticism.

The applicant Consten starts from the pro
position that, since freedom of trade and of
contract constitutes a fundamental rule of
law in France and other Member States and

since Article 85 (1) lays down a restrictive
rule which derogates from the general law,
it is necessary to interpret that Article
restrictively because it should have the least
possible effect on these fundamental free
doms. For this purpose it is necessary to
take into account in the first instance the

results of economic agreements and not of
abstract formulations describing the means
employed.
Seen from this point of view, in order that
the prohibition of Article 85 (1) should be
applicable it is not sufficient, according to
the two applicants, that an obstacle to com
petition should lead to trade between the
Member States developing in conditions
differing from those in which it would
develop without this limitation, but it is
necessary that the limitation should produce
unfavourable effects on that trade. The

different interpretation accepted by the
contested decision would virtually mean
that the two conditions for the application
of Article 85 (1) were identical: the restric
tion on trade between States would in fact

be the logical consequence of any effective
restriction on competition.
The defendant replies that the increase in
exports of Grundig equipment from Ger
many does not by itself mean that this
agreement was not capable of 'affecting'
trade within the meaning of Article 85 (1).
It is not the purpose of the rules of com
petition to encourage an increase in the ex
change of goods between Member States
which must be achieved by the progressive
elimination of customs duties and quanti
tative restrictions, but they are intended to
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protect the trade in liberalized goods against
everything which might distort competition.
If decisive importance is attached to the
quantitative increase in trade the con
sequence would be that export and speciali
zation cartels between undertakings estab
lished in various Member States, cartels
which lead naturally to an increase in trade,
would be excluded from the Community's
policy on cartels. Moreover, the prohibition
of the practices of duming and aids granted
by states shows the inconsistency of the
opposing argument.
The defendant states further that the figure
mentioned by the applicant concerning the
increase in exports, assuming it to be
correct, can be explained above all by the
quantitative restrictions on the import of
electro-technical appliances existing in
France before the entry into force of the
Treaty, and by the consequent small volume
of exports to France in 1957. The elimina
tion of quantitative restrictions during the
years 1960-1962 was the main cause of the
favourable development ofGrundig exports
to France. If other undertakings had been
able to obtain Grundig appliances from
Germany, trade would probably have
developed even more favourably, because
their competition would have encouraged
the sole representative to provide improved
services.

The defendant disputes, lastly, that accord
ing to its 'qualitative' concept any restric
tions on competition may affect trade
between Member States within the meaning
of Article 85 (1). That is not the case in
respect of the restrictions on competition
which only have repercussions within a
Member State.
The German Government maintains that in
order to show the existence of a restriction
on trade between Member States it is

necessary to take account of all the com
mercial relationships concerning the supply
of and demand for goods of the same type;
it is not sufficient to take into consideration

the effects ofan agreement on external com
merce of products of a single brand.
The defendant replies that it took account of
the influence of the restriction on competi
tion on inter-State trade on the basis of

qualitative criteria. The purely quantitative
approach of the intervener fails to recognize

that the criterion which makes it possible to
determine which agreements may affect
trade between Member States is of impo
tance as a criterion of competence: it serves
to mark out, in respect of competition, the
area covered by Community rules and the
competence ofnational authorities. Reliance
on quantitative criteria would unduly
restrict the field of action of Community
law and create legal uncertainty because of
the indeterminate and debatable nature of
the said criteria.

E — The conditions for the application of
Article 85 (3)

1. Questions of principle

The defendant maintains that the provisions
of Article 85 (3) are exceptional in nature
within the system of rules on competition
in the EEC Treaty. It thus follows that:
— in case of doubt, the exemption must be

refused;
— the requirements as regards giving

reasons are fewer in case of refusal than

when exemption is granted.
The applicant Grundig considers that this
objection has no concrete nature, because
the defendant has not stated how the argu
ment of the applicant was based upon a mis
understanding of the exceptional nature of
this provision. Furthermore, according to
the principles laid down with regard to the
ECSC in the judgment in Case 1/58, the
prohibition and the exemption, considered
as connected facts in a single system, are
situated on the same level, the possibility of
derogations being closely linked to the
application of the prohibition. These con
siderations should be all the more valid

under the EEC Treaty, since the importance
of the derogating provision in relation to
the prohibition is even greater there than in
the ECSC Treaty.
In case ofdoubt on the question whether the
conditions for application of the exemption
are fulfilled, it is for the Commission to
elicit the factual situation as far as possible
and necessary and to justify the findings of
fact upon which the negative decision rests.
Lastly the argument of the Commission
that the obligation to give reasons for its
decision is diminished in the case ofa refusal
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to apply Article 85 (3) finds no support in
the case-law of the Court.

The defendant replies that it has made no
statement upon the relative importance of
paragraph (1) and paragraph (3) of Article
85. It does not dispute that the prohibition
on cartels and the provision which derogates
from it are connected elements of one and

the same system. As to its duty to give
information, the Commission maintains
that it did not confine itself in the present
case to the information provided by the
parties concerned but that it carried out
inquiries itself by referring to national
authorities to the extent necessary for the
solution of the question of exemption.
As regards stating the reasons for decisions
concerning cartels it appears from the case-
law of the Court concerning the ECSC
Treaty that there are special requirements
concerning the statement of reasons when
the decision departs from the prohibition
on cartels.

2. The complaints regarding the criterion
of the improvement of production and
of distribution of goods

Both applicants criticize the reservations
contained in the contested decision in re

spect of the fact that the sole representatives
are responsible for publicity: according to
the decision that practice does not con
tribute to improving the distribution of
goods and is concerned only with the
division of overheads between Grundig and
Consten.

According to the two applicants it is not in
the present case a simple question of
apportioning overheads; the practice which
was criticized is justifiable by the necessity,
for the producerwho wishes to have effective
publicity, of procuring the assistance of
persons who know the market and have a
commercial network in the country into
which the product is to be introduced.
The applicant Grundig observes in particular
that since it has to build a sales organization
in more than 120 countries it could not have

undertaken on its own account the publicity
in connexion with launching its products on
the market to the same degree as the sole
representatives. Furthermore, if it had been
able to do it, it would have had higher costs

to bear in France than in Germany and this
would necessarily have had repercussions
on the prices charged on the French market.
The defendant replies that during the period
under consideration Grundig products had
already been introduced into France and
that there could no longer be any question
of the cost of initial publicity.
Although accepting that advertising effected
directly by the concessionnaire may be more
suitable than that carried out by the manu
facturer, the defendant criticizes the manner
in which in the present case advertising
expenses are divided. Since the prices fixed
by Grundig for Consten were the same as
those charged in Germany and since the
latter prices have already taken into account
Grundig's advertising in Germany, the
products distributed in France with the help
of absolute territorial protection are doubly
burdened by advertising expenses. This
amounts to a partitioning of the markets
contrary to the principles of the Common
Market, which does not contribute to an
improvement in the efficiency of under
takings.

3. A fair share in the benefits for consumers

(a) According to the applicant Consten the
Commission should have considered the

application of the Treaty in respect of the
situation which will exist on the expiration
of the transitional period, since all the
extrinsic factors which still distort com

petition between Member States, such as
differences in legislation, customs duties,
etc., will have disappeared. At that time,
should it be that different prices are charged
for the same product in the various Member
States, consumers will make their purchases
from retailers in the countries offering the
lowest prices.
The defendant replies that Article 85 is
already applicable during the transitional
period, in the specific conditions existing
during that period. Furthermore even in the
ideal situation at the expiration of the tran
sitional period purchases by private in
dividuals in states other than those in which

they reside can be only of an occasional
nature or will not be possible on a systematic
basis except in frontier areas.
According to the Leissner company the
applicant's argument amounts to main
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taining that before 1970 it is impossible to
know exactly the effect upon the market of
the contract in question and that it is there
fore necessary to wait until that date to
decide upon the question ofthe applicability
to the present case of Article 85.
(b) The German Government maintains
that to the extent to which Consten is in

competition with other undertakings selling
similar products of different makes it is
necessary to consider as an accepted fact
that the French consumers have a fair share

in the advantages deriving from the contract
in that they benefit from that competition
(reduction in prices, improvement in the
quality of goods and in distribution). Since
the decision does not exclude the existence

of that competition, the refusal to apply
Article 85 (3) is unfounded.
The defendant replies that this complaint
fails if it is admitted that the restriction on

competition between Grundig products
must be taken into account, the competition
between manufacturers not being sufficient
by itself to be capable of providing the
creation in France of 'market prices' for
Grundig appliances (see above D1 (a)).
(c) The applicant Grundig maintains that
the Commission cannot base its refusal on

the argument that the sole representatives,
because of absolute territorial protection,
could in theory demand higher prices than
they could have done in the absence of that
protection. The Commission failed there
fore to consider an essential question,
namely whether in the present case there
was an advantage for the consumers. Con
trary to Article 85 (3) it also disregards the
fact that the fixing of the prices charged by
Consten is determined among other things
by the competition which plays a con
siderable role on the French market: it has

been in fact following the intensification of
horizontal competition that French con
sumers have benefited since the institution
of the Common Market from reductions of

the order of 40%. In these circumstances,
taking into account reliable indices which
allow the inference to be drawn that the

activities of sole representatives have con
tributed considerably to this reduction, the
two applicants assert that if the Commission
had had doubts concerning the relationship
of cause and effect between the activities of

the sole representatives and that improve
ment in prices, it should have clarified the
situation by making the inquiry which they
had asked for.

The defendant replies that it is not for the
defendant but for the applicants to give
proof of the causes of the reductions in
prices which they put forward in order to
claim the benefit of exemption from the
prohibition on cartels. No such proofhaving
been furnished, the decision rightly declared
to be irrelevant the assertion that these

reductions were a consequence of the sales
organization in question. Furthermore, in
its letter of 15 January 1963, Consten
recognized the influence of the liberalization
of imports on price reductions.
The defendant furthermore rules out the

possibility that an expert's report might
have been favourable to the applicants,
since the difference in price of Grundig
appliances in Germany and in France was
such that it prevented consumers from
having a fair share of the benefits, even
assuming that the other conditions imposed
by Consten had been very favourable.
The intervening company UNEF maintains
that it was the cause of the modification

made by Consten to its distribution system.
It was in fact following the entry into the
market by UNEF that Consten had to
modify, in respect of its customers, the
system practised until that time, which was
identical to that which Grundig practised
in respect ofUNEF. The intervener provides
the text ofan agreement binding Consten to
each authorized distributor of Grundig
products to show that all the charges and all
the risks including those concerning ad
vance orders were transferred by Consten
to the authorized distributors who in their
turn benefited from absolute territiorial

protection, with the consequence that the
prices had been frozen at the highest level.
Both applicants dispute this assertion of the
intervener.

The applicant Consten states that the con
tract of an authorized Grundig distributor
to which the intervener refers amounted

only to a trial, which was abandoned in 1961
for reasons quite different from the activities
of UNEF. The entry into the market of
UNEF had no noticeable consequence upon
Consten's system of distribution. In this
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respect it points out that in 1963 UNEF
sold only a little more than 1% on the
French market for tape-recorders and
dictating machines.
The applicant Grundig contests the assertion
of the intervener that by a system of ex
clusive distribution at the regional level
Consten fixed prices as high as possible.
Furthermore the intervener sold the equip
ment at the same price as Consten. The
applicant goes on to state that the develop
ment ofConsten's prices was determined by
other factors than the influence exerted by
the intervener, such as that arising from the
fact that retail prices had declined by 26.2 %
during the three half-years preceding the
entry of UNEF into the market, and by
2.2 % only during the three half-years which
followed, whereas the resale prices declined
by 26.1 % before the arrival of UNEF and
only by 9.4% afterwards; and that finally
the same price reductions occurred for
television sets, which are not sold by UNEF.
(d) Both applicants complain that the Com
mission based its examination on price
differences and neglected the fact that the
fair share of consumers in the resulting
benefit may show itself in other spheres than
that of price, such as for example the size of
the distribution network, the efficiency of
guarantee and of after-sales services and
even improvement in their range of choice.
The applicants argue that at equivalent
prices Consten offered benefits far better
than those of the parallel importers.
The defendant replies that it does not over
look the fact that the advantages which the
consumers enjoy from the guarantee and
after-sales services and from the main

tenance of stocks play an important role in
respect of the fair share of consumers in the
benefits, but it emphasizes the necessity for
a certain relationship between these factors
and the price asked of the consumers. In the
present case the excessively high prices of
Grundig equipment sold in France excludes
any reasonable relationship in this respect.
The defendant and the intervener UNEF
observe furthermore that UNEF set up its
own guarantee service which contributed
through competition to an improvement in
the guarantee conditions offered by Con
sten. UNEF also distributed all Grundig
appliances with the exception of television

sets; it extended its commercial activity to
the provinces and it had stocks which
included the whole range of spare parts and
accessories.

Because of the competition to be expected
at the wholesale stage, by reason of the in
crease in the numbers of parallel importers
the defendant mentions that the latter will
not be able to sell Grundig products in
France unless they offer the retail trade con
ditions at least equivalent to the services
provided by Consten.

4. The necessity for absolute territorial
protection

(a) General

The German Government complains that
the Commission on the one hand did not
consider whether the contribution to the

improvement in production and distribu
tion which it admits to have been consequent
upon the agreements in question could have
been obtained without the restrictions

imposed upon the undertakings concerned,
and that on the other hand it misinterpreted
the arguments of the applicants in this
respect. The Commission confined itself to
stating that Consten, even without absolute
territorial protection would be in a position
to act as sole representative. But it did not
argue that the factors whose favourable
effects upon the market (advance orders,
guarantee and after-sales service) it has
recognized could be maintained intact with
out absolute territorial protection.
The defendant replies that the indispensable
nature of the restriction cannot be evaluated

from a subjective point of view by taking
account of the particular situation of the
parties to the agreement because the author
ization of restrictions could thus become the

reward for inadequate economic perfor
mance. According to Article 85 (3) only
restrictions on competition, the positive
effects of which are greater from the
economic point of view than the dis
advantages, and which are objectively
necessary to obtain certain improvements,
are to be authorized. That is not the case in
the present instance. The intervener is
wrong in starting from the proposition that
it is for the Commission to show that the
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restrictions are not indispensable. It is on
the contrary for the undertakings which ask
for the benefit of the exemption to prove
that the restrictions are indispensable.

(b) Advance orders

The applicant Grundig points out that in
accordance with the contract in dispute
Consten is required to give a firm order for
quantities sold annually six to eight months
in advance. This advance order allows

production to be planned and prices to be
calculated, thus enabling the best use to be
made of the undertaking's capacity and also
making price reductions possible. This
requirement carries with it, however, a
serious risk for the sole representative
which bears the consequences of errors in
its forecasts. The representative must thus
forecast market trends very carefully, which
is possible only by excluding as far as
possible uncertain factors. If parallel
imports are permitted it becomes impossible
to make this quantitative forecast, since the
parallel importer will always buy where, for
whatever reason (for example compulsory
sale, bankruptcy liquidation), the most
favourable conditions are found; further
more he sells products of any make and
according to the circumstances goes from
one to another, and this involves another
uncertain factor. Without enjoying absolute
territorial protection Consten would thus
not be able to place a firm order six to eight
months in advance for its annual require
ments.

The applicant Consten also complains that
the decision disregards the system and
importance of advance orders.
The defendant denies that parallel imports
have the effect of preventing the sole re
presentatives from making their advance
orders. The business relationships ofparallel
importers are not purely occasional in
character; as from the time when parallel
imports are no longer impeded, orders made
by parallel importers will lead the German
wholesalers to take account of them in their
advance orders.

In any case any increase, because of parallel
imports, of risks borne by Consten in re
spect of advance orders could be com
pensated for by a sufficient modification on

the part of Grundig of 'ex works' prices for
its deliveries to Consten. Furthermore, if
the sole importer lowers its prices, parallel
imports will decline and the risks related to
advance orders will be reduced accordingly.
The applicant Grundig denies that the
German wholesalers for their part give
advance orders. Grundig's letter of 23
April 1964, from which the defendant
claims to draw this conclusion, confines
itself to stating that the German whole
salers give their orders not according to the
needs of the French market but to their own

sales forecasts. In Germany it is not the
wholesalers but the sales branches situated

throughout the distribution territory and
belonging to Grundig which undertake the
duty of placing advance orders.
The defendant replies that during the pro
ceedings before the Commission UNEF
stated that German wholesalers must place
advance orders. This was not disputed by
the applicant. Thus it was quite proper for
the contested decision to declare that the

German wholesalers gave advance orders.
The intervener UNEF asserts that it also is

subject to the system of advance because no
German wholesaler would be able to

provide it with the quantities which it needs
if they had not been incorporated into its
advance orders, since Grundig only manu
factures on firm orders and only delivers to
traders who have placed their orders in
advance. The intervener maintains that the

German wholesalers enjoy no absolute
territorial protection since no area is
reserved to them and that they may sell their
goods anywhere on German territory. These
wholesalers are required to place advance
orders covering three to six months. That
shows that it is not necessary to benefit from
absolute territorial protection to conform
to the system of advance orders.
The applicant Grundig objects that the inter
vener UNEF has not demonstrated by
adequate documentary evidence that it
actually places binding advance orders. It
maintains that in Germany Grundig prod
ucts are on the whole distributed by bran
ches belonging to the Grundig company
itself, each one of which is responsible for
a particular territory and is entrusted with
forward planning. Furthermore Germany
also enjoys absolute territorial protection as
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a result of the fact that all the sole repre
sentatives outside Germany are bound by
prohibitions against exporting.
The applicant Consten points out that
UNEF, lacking knowledge of the planning
of Grundig production, could not assume
responsibilities connected with the pre
paration of that programme.
The German Government maintains that

the fact that the German wholesalers enjoy
no territorial protection cannot be relied
upon, as is done in the statement of reasons
for the disputed decision, in order to deny
the indispensable nature of Consten's
territorial protection. Consten fulfils in
France the same functions as Grundig's
branches in Germany and it cannot there
fore be compared to German wholesalers.
It has not been proved that the sales areas of
branches overlap one another and that for
this reason they do not enjoy absolute ter
ritorial protection.

(c) Costs ofentering the market

The applicant Grundig states that because of
the pressure on prices exerted by horizontal
competition the sole concessionnaire, by
bearing considerable launching expenses,
assumed a great risk because it is not pos
sible to know in advance if the conditions of

the market will enable these expenses to be
amortized. It is therefore the exclusive dis

tributor who should reap the benefit of the
efforts which he has made, and not his com
petitors such as parallel importers of the
same appliances. If that guarantee cannot
be given it would be impossible to set up a
system of exclusive sales because no ex
clusive distributor would be preapared to
bear the costs of entry upon the market;
that is even more the case since parallel
importers, who do not bear these costs, are
in consequence able to offer even lower
prices. In view of the fact that the Commis
sion accepts that costs of entering the
market should be amortized later, it should
have considered whether absolute territorial

protection is not indispensable, at least
during a proper transitional period.
The applicant Consten makes similar cri
ticisms and in particular complains that the
contested decision contradicts the principles
of profit and of risk which are the basis of a
liberal economy.

The defendant raises the objection that
before the adoption of the disputed decision
it was not aware of costs of entering the
market which had not been amortized. It

had no reason to initiate an inquiry of its
own motion on this subject. As review by
the Court concerns the proper basis of the
decision in fact and in law at the date on

which it was adopted, such examination
must be based only on the facts which were
known to the Commission at that date or

which the latter was required to discover of
its own motion. In consequence this sub
mission is inadmissible.
The submission is also unfounded both in

law and in fact. The principles ofan internal
market forbid the use of private agreements
restraining competition so as to make
special costs borne within a certain area
chargeable only to the consumers in that
area. The argument of the applicant Grun
dig comes down to saying that the risks ofan
undertaking must be borne by the public by
means of protection against competition
until the complete amortization of the ex
penses which they entail.
In any case it has not been proved that, in
the absence of absolute territorial protec
tion, certain sole concessionnaires are not
inclined to undertake the placing ofbranded
goods on the market. The very considerable
number ofnotifications of such contracts to

the Commission appears to prove the con
trary. In the present case Consten's turn
over shows furthermore that the stage of
opening the French market to Grundig's
products has already passed.
Lastly the concept of a liberal economy
defended by Consten according to which it
would not undertake the risks of the market
unless it were certain to be able to meet its

obligations would inevitably lead to a
monopoly.
The applicant Grundig argues that the
opening of the French market to its products
is far from being completed. But the supply
ing of the most distant regions, which the
exclusive representative is bound to ensure,
is made extremely difficult by the actions of
parallel importers who limit their activities
to the Paris area. The sole distributor would

not be able to bear the costs of setting up
new after-sales service departments.
The defendant objects that this argument
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was not relied upon either during the
inquiry or during the hearing and that it is
consequently inadmissible in the present
proceedings. It is also unfounded because
the existence ofa few rare gaps in Consten's
distribution network does not justify
granting to that company protection for the
whole of the territory covered by the con
tract. Lastly, if Grundig, because of the
duties which it entrusted to it, gave Consten
an adequate discount on the 'ex works'
prices, Consten would be able to undertake
all its contractual obligations even without
absolute territorial protection.

(d) Observation of the market

The applicant Grundig maintains that the
specialized knowledge which the products
in question require and the necessity for
rapid adaptation to alterations in various
types of equipment in that field preclude
specialized organizations to which the con
tested decision refers from being able to
replace the study of the market carried out
by the sole representatives in an adequate
manner.

The defendant admits that the economic and
technical observation of the Franch market

by Consten may contribute to an improve
ment in the production and distribution of
goods; that cannot, however, lead to the
assertion that the protection in dispute is
indispensable in order to enable the sole
representative to carry out its duties.
The applicant Grundig replies that if the sole
distributor had not the benefit of absolute

territorial protection it would not be
inclined to undertake the expense neces
sitated by observation of the market,
because the results of its efforts would

benefit parallel importers who have not to
bear such charges. In consequence absolute
territorial protection is also indispensable
for the purposes of market observation.
The defendant points out that this argument
by the applicant Grundig appears for the
first time in the reply. It is thus a fresh issue
and is inadmissible. The statement that

territorial protection is indispensable for the
observation of the market is equally un
founded. Observation of the market must in

fact enable the technical improvements
desired by French consumers to be made to

products intended for export to France.
This advantage will benefit only Consten
since Grundig delivers only to it equipment
provided with a special accessory for
France.

(e) The guarantee and after-sales service

Both applicants state that most retailers are
not in a position to ensure the execution of
work under guarantee and that it is the sole
representative who must carry it out. The
latter cannot refuse to carry out this work
even on equipment which has been imported
by others, because such refusal would have
troublesome consequences for the good
reputation of Grundig products which
would in the long run lead to a reduction in
the turnover of the sole representative.
According to the applicants, the Commis
sion totally omitted to consider the question
whether it is possible to ensure guarantee
and after-sales service without complete
territorial protection. The opening of the
French market to parallel importers com
pels sole distributors to refuse to carry
out after-sales work on equipment imported
by parallel importers; thus the elimination
of complete territorial protection would
bring to an end the guarantee of after-sales
repairs and therefore produce results con
trary to the interests of the consumer.
Furthermore the mere fact that some

parallel importers do not provide these
services or provide them in an inadequate
manner may have unforeseeable damaging
consequences upon the reputation of
Grundig products and extremely unfavour
able effects upon the development of the
turnover. The Grundig company has thus
the greatest interest in ensuring that the
importer does not decide individually
whether or not he will provide the guarantee
and after-sales service, and in compelling
him contractually to provide these services.
The defendant replies that it may reasonably
be assumed that retailers are not disposed
constantly to purchase appreciable quanti
ties of equipment for which guarantee and
after-sales services are not assured.
On the other hand the contested decision

has clearly distinguished the guarantee
service from the after-sales service for which

payment is made. In the case of the latter

336



CONSTEN AND GRUNDIG v COMMISSION

service it is a question of a remunerated
activity which Consten carries on for profit,
even as regards equipment coming from
parallel imports. As to the free guarantee
service, the expenditure which it involves is
included in the calculation of sale prices 'ex
works'. In fact in Germany it is the manu
facturer who pays the cost of the guarantee
service. Since the Grundig company fixes
the same prices for exports to France, it
could apply the same guarantee system in
France. Furthermore according to the figu
res provided by Consten the cost of repairs
which the latter has carried out free of

charge for equipment sold by parallel im
porters is negligeable, seeing that the aggre
gate costs borne by Consten for the after-
sales service and guarantee service amounts
for the year 1963 to 1.18 % of its turnover.
The intervener UNEF states that it sells all

over France and that it provides a guarantee
and after-sales service. It is thus able to

ensure regular and satisfactory distribution
for the consumer and for the manufacturer

provided that supplies are not refused to it.
It gives a guarantee card bearing its printed
letter-heading with every piece of equip
ment sold by it in order to prevent confusion
with Consten.

The applicant Consten objects that although
UNEF sells throughout France it does not
ensure a marketing network and satis
factory services. It sells stocks ofequipment
which are outdated and unsuitable for the

purposes of the French consumer. Further
more the UNEF company has never quoted
precise statistical facts concerning the size
of its stocks of spare parts and of the Staffof
its after-sales service.

IV — Procedure

By order of 29 June 1965 the Court, con
sidering that Cases 56/64 and 58/64 were
connected in their subject-matter, joined
them for the purposes of procedure and of
judgment, none of the parties having raised
objections in this respect.
By Order of the Court of 6 May 1965, the
Italian Government was authorized, at its
request, to use the Italian language for the
drafting of its statements and for its oral
submissions.

The applicant Consten in its observations
on the further statement of the Italian

Government presented on 29 October 1965
asked the Court to refrain from deciding
Case 56/64 until it had given judgment on
Application 32/65 made by the Italian
Government, because the present proceed
ings are only a particular case, the solution
ofwhich depends directly upon the solution
of questions of general scope raised by the
abovementioned application of the Italian
Government. By letter of 29 November
1965, the applicant stated that it withdrew
this request.
At its hearing on 10 February 1966, the
Court, upon hearing the preliminary report
of the Judge-Rapporteur and the views of
the Advocate-General, decided to ask the
defendant to produce certain documents
before the opening of the oral procedure.
These documents were duly produced.
The oral submissions of the parties to the
main action and the interveners were heard

at the hearings on 7, 8 and 9 March 1966.
The Advocate-General delivered his opinion
at the hearing on 27 April 1966.

Grounds of judgment

The complaint relating to the designation of the contested measure

The applicant Consten pleads infringement of an essential procedural requirement
since the text of the contested measure is described in the Official Journal as a

directive, whereas a measure of this type cannot be addressed to individuals.

Where a measure is directed to specific named undertakings, only the text which is
notified to the addressees is authentic. The text in question includes the words
'The Commission has adopted the present decision'.
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This submission is therefore unfounded.

The complaints regarding violation of the rights of the defence

The applicant Consten complains that the Commission violated the rights of the
defence in that it failed to communicate to it the content of the complete file.

The applicant Grundig makes the same complaint, in particular with regard to
two notes from French and German authorities which the Commission took into

account in reaching its decision.

The proceedings before the Commission concerning the application of Article 85
of the Treaty are administrative proceedings, which implies that the parties con
cerned should be put in a position before the decision is issued to present their
observations on the complaints which the Commission considers must be upheld
against them. For that purpose, they must be informed of the facts upon which
these complaints are based. It is not necessary however that the entire content of
the file should be communicated to them. In the present case it appears that the
statement of the Commission of 20 December 1963 includes all the facts the

knowledge of which is necessary to ascertain which complaints were taken into
consideration. The applicants duly received a copy of that statement and were able
to present their written and oral observations. The contested decision is not based
on complaints other than those which were the subject of those proceedings.

The applicant Consten maintains that the decision is also vitiated by violation of
the rights of the defence in that it did not take account of the principal submissions
made by it to the Commission, in particular of requests for further inquiries.

In non-judicial proceedings of this kind the administration is not required to give
reasons for its rejection of the parties' submissions.

It does not appear therefore that the rights of the defence of the parties were
violated during the proceedings before the Commission.

This submission is unfounded.

The complaint concerning the inclusion in the operative part of the
decision of the finding of infringement

The German Government supports the submission that there was an infringement
of an essential procedural requirement on the ground that the finding that an
infringement of Article 85 of the EEC Treaty had been committed should have
been included solely in the preamble to and not in the operative part of the
decision.
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That finding constitutes the basis of the obligation of the parties to terminate the
infringement. Its effects on the legal situation of the undertakings concerned do not
depend on its position in the decision.

This complaint therefore does not disclose any legal interest requiring protection
and must consequently be rejected.

The complaints concerning the applicability of Article 85 (1) to sole
distributorship contracts

The applicants submit that the prohibition in Article 85 (1) applies only to so-called
horizontal agreements. The Italian Government submits furthermore that sole
distributorship contracts do not constitute 'agreements between undertakings'
within the meaning of that provision, since the parties are not on a footing of
equality. With regard to these contracts, freedom of competition may only be
protected by virtue of Article 86 of the Treaty.

Neither the wording of Article 85 nor that of Article 86 gives any ground for
holding that distinct areas of application are to be assigned to each of the two
Articles according to the level in the economy at which the contracting parties
operate. Article 85 refers in a general way to all agreements which distort compe
tition within the Common Market and does not lay down any distinction between
those agreements based on whether they are made between competitors operating
at the same level in the economic process or between non-competing persons
operating at different levels. In principle, no distinction can be made where the
Treaty does not make any distinction.

Furthermore, the possible application of Article 85 to a sole distributorship con
tract cannot be excluded merely because the grantor and the concessionnaire are
not competitors inter se and not on a footing of equality. Competition may be
distorted within the meaning of Article 85 (1) not only by agreements which limit
it as between the parties, but also by agreements which prevent or restrict the
competition which might take place between one of them and third parties. For
this purpose, it is irrelevant whether the parties to the agreement are or are not
on a footing of equality as regards their position and function in the economy.
This applies all the more, since, by such an agreement, the parties might seek, by
preventing or limiting the competition of third parties in respect of the products,
to create or guarantee for their benefit an unjustified advantage at the expense of
the consumer or user, contrary to the general aims of Article 85.

It is thus possible that, without involving an abuse of a dominant position, an
agreement between economic operators at different levels may affect trade between
Member States and at the same time have as its object or effect the prevention,
restriction or distortion of competition, thus falling under the prohibition of
Article 85 (1).
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In addition, it is pointless to compare on the one hand the situation, to which
Article 85 applies, of a producer bound by a sole distributorship agreement to the
distributor of his products with on the other hand that of a producer who includes
within his undertaking the distribution of his own products by some means, for
example, by commercial representatives, to which Article 85 does not apply. These
situations are distinct in law and, moreover, need to be assessed differently, since
two marketing organizations, one of which is untegrated into the manufacturer's
undertaking whilst the other is not, may not necessarily have the same efficiency.
The wording of Article 85 causes the prohibition to apply, provided that the other
conditions are met, to an agreement between several undertakings. Thus it does
not apply where a sole undertaking integrates its own distribution network into
its business organization. It does not thereby follow, however, that the contractual
situation based on an agreement between a manufacturing and a distributing
undertaking is rendered legally acceptable by a simple process of economic
analogy — which is in any case incomplete and in contradiction with the said
Article. Furthermore, although in the first case the Treaty intended in Article 85
to leave untouched the internal organization of an undertaking and to render it
liable to be called in question, by means of Article 86, only in cases where it
reaches such a degree of seriousness as to amount to an abuse of a dominant
position, the same reservation could not apply when the impediments to competi
tion result from agreement between two different undertakings which then as a
general rule simply require to be prohibited.

Finally, an agreement between producer and distributor which might tend to
restore the national divisions in trade between Member States might be such as to
frustrate the most fundamental objections of the Community. The Treaty, whose
preamble and content aim at abolishing the barriers between States, and which in
several provisions gives evidence of a stern attitude with regard to their reappear
ance, could not allow undertakings to reconstruct such barriers. Article 85 (1) is
designed to pursue this aim, even in the case of agreements between undertakings
placed at different levels in the economic process.

The submissions set out above are consequently unfounded.

The complaint based on Regulation No 19/65 of the Council

The applicant Grundig raises the question whether the prohibition in Article 85 (1)
was applicable to the agreement in question before the adoption of Regulation
No 19/65 of the Council concerning the application of Article 85 (3) to certain
categories of agreements.

This submission was relied upon by the applicant for the first time in the reply.
The fact that this regulation was adopted after the application was brought does
not justify such delay. In fact, this submission really amounts to a claim that
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before the adoption of the regulation the Commission should not have applied
Article 85 (1) since it lacked the powers to grant exemptions by categories of
agreements.

In view of the fact that the situation in question existed before Regulation No 19/65
was adopted, the regulation cannot constitute a fresh issue, within the meaning of
Article 42 of the Rules of Procedure, capable ofjustifying the delay in indicating it.

The complaint is therefore inadmissible.

The complaints relating to the concept of 'agreements... which may
affect trade between Member States'

The applicants and the German Government maintain that the Commission has
relied on a mistaken interpretation of the concept of an agreement which may
affect trade between Member States and has not shown that such trade would have

been greater without the agreement in dispute.

The defendant replies that this requirement in Article 85 (1) is fulfilled once trade
between Member States develops, as a result of the agreement, differently from the
way in which it would have done without the restriction resulting from the agree
ment, and once the influence of the agreement on market conditions reaches a
certain degree. Such is the case here, according to the defendant, particularly in
view of the impediments resulting within the Common Market from the disputed
agreement as regards the exporting and importing of Grundig products to and
from France.

The concept of an agreement 'which may affect trade between Member States' is
intended to define, in the law governing cartels, the boundary between the areas
respectively covered by Community law and national law. It is only to the extent
to which the agreement may affect trade between Member States that the deteri
oration in competition caused by the agreement falls under the prohibition of
Community law contained in Article 85; otherwise it escapes the prohibition.

In this connexion, what is particularly important is whether the agreement is
capable of constituting a threat, either direct or indirect, actual or potential, to
freedom of trade between Member States in a manner which might harm the
attainment of the objectives of a single market between States. Thus the fact that
an agreement encourages an increase, even a large one, in the volume of trade
between States is not sufficient to exclude the possibility that the agreement may
'affect' such trade in the abovementioned manner. In the present case, the contract
between Grundig and Consten, on the one hand by preventing undertakings other
than Consten from importing Grundig products into France, and on the other
hand by prohibiting Consten from re-exporting those products to other countries

341



JUDGMENT OF 13. 7. 1966 — JOINED CASES 56 AND 58/64

of the Common Market, indisputably affects trade between Member States. These
limitations on the freedom of trade, as well as those which might ensue for third
parties from the registration in France by Consten of the GINT trade mark,
which Grundig places on all its products, are enough to satisfy the requirement in
question.

Consequently, the complaints raised in this respect must be dismissed.

The complaints concerning the criterion of restriction on competi
tion

The applicants and the German Government maintain that since the Commission
restricted its examination solely to Grundig products the decision was based upon
a false concept of competition and of the rules on prohibition contained in Articlr
85 (1), since this concept applies particularly to competition between similae
products of different makes; the Commission, before declaring Article 85 (1) to be
applicable, should, by basing itself upon the 'rule of reason', have considered the
economic effects of the disputed contrast upon competition between the different
makes. There is a presumption that vertical sole distributorship agreements are not
harmful to competition and in the present case there is nothing to invalidate that
presumption. On the contrary, the contract in question has increased the competi
tion between similar products of different makes.

The principle of freedom of competition concerns the various stages and manifes
tations of competition. Although competition between producers is generally more
noticeable than that between distributors of products of the same make, it does
not thereby follow that an agreement tending to restrict the latter kind of com
petition should escape the prohibition of Article 85 (1) merely because it might
increase the former.

Besides, for the purpose of applying Article 85 (1), there is no need to take account
of the concrete effects of an agreement once it appears that it has as its object the
prevention, restriction or distortion of competition.

Therefore the absence in the contested decision of any analysis of the effects of the
agreement on competition between similar products of different makes does not,
of itself, constitute a defect in the decision.

It thus remains to consider whether the contested decision was right in founding
the prohibition of the the disputed agreement under Article 85 (1) on the restriction
on competition created by the agreement in the sphere of the distribution of
Grundig products alone. The infringement which was found to exist by the
contested decision results from the absolute territorial protection created the said
contract in favour of Consten on the basis of French law. The applicants thus
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wished to eliminate any possibility of competition at the wholesale level in Grundig
products in the territory specified in the contrast essentially by two methods.

First, Grundig undertook not to deliver even indirectly to third parties products
intended for the area covered by the contract. The restrictive nature of that under
taking is obvious if it is considered in the light of the prohibition on exporting
which was imposed not only on Consten but also on all the other sole concession
naires of Grundig, as well as the German wholesalers. Secondly, the registration in
France by Consten of the GINT trade mark, which Grundig affixes to all its
products, is intended to increase the protection inherent in the disputed agreement,
against the risk of parallel imports into France of Grundig products, by adding the
protection deriving from the law on industrial property rights. Thus no third party
could import Grundig products from other Member States of the Community for
resale in France without running serious risks.

The defendant properly took into account the whole distribution system thus set
up by Grundig. In order to arrive at a true representation of the contractual
position the contract must be placed in the economic and legal context in the light
of which it was concluded by the parties. Such a procedure is not to be regarded
as an unwarrantable interference in legal transactions or circumstances which
were not the subject of the proceedings before the Commission.

The situation as ascertained above results in the isolation of the French market

and makes it possible to charge for the products in question prices which are
sheltered from all effective competition. In addition, the more producers succeed
in their efforts to render their own makes of product individually distinct in the
eyes of the consumer, the more the effectiveness of competition between producers
tends to diminish. Because of the considerable impact of distribution costs on the
aggregate cost price, it seems important that competition between dealers should
also be stimulated. The efforts of the dealer are stimulated by competition between
distributors of products of the same make. Since the agreement thus aims at
isolating the French market for Grundig products and maintaining artificially, for
products of a very well-known brand, separate national markets within the Com
munity, it is therefore such as to distort competition in the Common Market.

It was therefore proper for the contested decision to hold that the agreement
constitutes an infringement ofArticle 85 (1). No further considerations, whether of
economic data (price differences between France and Germany, representative
character of the type of appliance considered, level of overheads borne by Consten)
or of the corrections of the criteria upon which the Commission relied in its
comparisons between the situations of the French and German markets, and no
possible favourable effects of the agreement in other respects, can in any way lead,
in the face of abovementioned restrictions, to a different solution under Article
85 (1).
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The complaints relating to the extent of the prohibition

The applicant Grundig and the German Government complain that the Commis
sion did not exclude from the prohibition, in the operative part of the contested
decision, those clauses of the contract in respect of which there was found no
effect capable of restricting competition, and that it thereby failed to define the
infringement.

It is apparant from the statement of the reasons for the contested decision, as well
as from Article 3 thereof, that the infringement declared to exist by Article 1 of the
operative part is not to be found in the undertaking by Grundig not to make direct
deliveries in France except to Consten. That infringement arises from the clauses
which, added to this grant of exclusive rights, are intended to impede, relying upon
national law, parallel imports of Grundig products into France by establishing
absolute territorial protection in favour of the sole concessionnaire.

The provision in Article 85 (2) that agreements prohibited pursuant to Article 85
shall be automatically void applies only to those parts of the agreement which are
subject to the prohibition, or to the agreement as a whole if those parts do not
appear to be severable from the agreement itself. The Commission should, there
fore, either have confined itself in the operative part of the contested decision to
declaring that an infringement lay in those parts only of the agreement which
came within the prohibition, or else it should have set out in the preamble to the
decision the reasons why those parts did not appear to it to be severable from the
whole agreement.

It follows, however, from Article 1 of the decision that the infringement was found
to lie in the agreement as a whole, although the Commission did not adequately
state the reasons why it was necessary to render the whole of the agreement void
when it is not established that all the clauses infringed the provisions of Article
85 (1). The state of affairs found to be incompatible with Article 85 (1) stems from
certain specific clauses of the contract of 1 April 1957 concerning absolute territo
rial protection and from the additional agreement on the GINT trade mark rather
than from the combined operation of all the clauses of the agreement, that is to
say, from the aggregate of its effects.

Article 1 of the contested decision must therefore be annulled in so far as it renders

void, without any valid reason, all the clauses of the agreement by virtue of
Article 85 (2).

The submissions concerning thefinding ofan infringement in respect of the agreement
on the GINT trade mark

The applicants complain that the Commission infringed Articles 36, 222 and 234
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of the EEC Treaty and furthermore exceeded the limits of its powers by declaring
that the agreement on the registration in France of the GINT trade-mark served
to ensure absolute territorial protection in favour of Consten and by excluding
thereby, in Article 3 of the operative part of the contested decision, any possibility
of Consten's asserting its rights under national trade-mark law, in order to oppose
parallel imports.

The applicants maintain more particularly that the criticized effect on competition
is due not to the agreement but to the registration of the trade-mark in accordance
with French law, which gives rise to an original inherent right of the holder of the
trade-mark from which the absolute territorial protection derives under national
law.

Consten's right under the contract to the exclusive user in France of the GINT
trade mark, which may be used in a similar manner in other countries, is intended
to make it possible to keep under surveillance and to place an obstacle in the way
of parallel imports. Thus, the agreement by which Grundig, as the holder of the
trade-mark by virtue of an international registration, authorized Consten to
register it in France in its own name tends to restrict competition.

Although Consten is, by virtue of the registration of the GINT trade-mark,
regarded under French law as the original holder of the rights relating to that
trade-mark, the fact nevertheless remains that it was by virtue of an agreement
with Grundig that it was able to effect the registration.

That agreement therefore is one which may be caught by the prohibition in Article
85 (1). The prohibition would be ineffective if Consten could continue to use the
trade-mark to achieve the same object as that pursued by the agreement which has
been held to be unlawful.

Articles 36, 222 and 234 of the Treaty relied upon by the applicants do not exclude
any influence whatever of Community law on the exercise of national industrial
property rights.

Article 36, which limits the scope of the rules on the liberalization of trade con
tained in Title I, Chapter 2, of the Treaty, cannot limit the field of application of
Article 85. Article 222 confines itself to stating that the 'Treaty shall in no way
prejudice the rules in Member States governing the system of property ownership'.
The injunction contained in Article 3 of the operative part of the contested decision
to refrain from using rights under national trade-mark law in order to set an
obstacle in the way ofparallel imports does not affect the grant of those rights but
only limits their exercise to the extent necessary to give effect to the prohibition
under Article 85 (1). The power of the Commission to issue such an injunction for
which provision is made in Article 3 of Regulation No 17/62 of the Council is in
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harmony with the nature of the Community rules on competition which have
immediate effect and are directly binding on individuals.

Such a body of rules, by reason of its nature described above and its function, does
not allow the improper use of rights under any national trade-mark law in order to
frustrate the Community's law on cartels.

Article 234 which has the aim of protecting the rights of third countries is not
applicable in the present instance.

The abovementioned submissions are therefore unfounded.

The complaints concerning the failure to hear third parties con
cerned

The applicants and the German Government state that Article 3 of the operative
part of the contested decision applies in fact to the whole distribution of Grundig
products in the Common Market. In so doing it is said that the Commission
exceeded its powers and disregarded the right of all those concerned to be heard.

The prohibition imposed upon Grundig by the abovementioned Article 3, prevent
ing its distributors and sole concessionnaires from exporting to France, constitutes
the corollary to the prohibition on the absolute territorial protection which was
established for the benefit of Consten. This prohibition thus does not exceed the
limits of the proceedings which culminated in the application of Article 85 (1) to
the agreement between Grundig and Consten. Furthermore the contested decision
does not directly affect the legal validity of the agreements concluded between
Grundig and the wholesalers and concessionnaires other than Consten, but it
confines itself to restricting Grundig's freedom of action as regards the parallel
imports of its products into France.

Although it is desirable that the Commission should extend its inquiries as far as
possible to those who might be affected by its decisions, the mere interest in
preventing an agreement to which they are not parties from being declared illegal
so that they may retain the benefits which they derive de facto from the situation
which results from that agreement cannot constitute a sufficient basis for establish
ing a right for the other concessionnaires of Grundig to be called automatically by
the Commission to take part in the proceedings concerning the relationship
between Consten and Grundig.

Consequently this submission is unfounded.
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The complaints concerning the application of Article 85 (3)

The conditions of application

The applicants, supported on several points by the German Government, allege
inter alia that all the conditions for application of the exemption, the existence of
which is denied in the contested decision, are met in the present case. The defendant
starts from the premise that it is for the undertakings concerned to prove that the
conditions required for exemption are satisfied.

The undertakings are entitled to an appropriate examination by the Commission
of their requests for Article 85 (3) to be applied. For this purpose the Commission
may not confine itself to requiring from undertakings proof of the fulfilment of the
requirements for the grant of the exemption but must, as a matter of good admin
istration, play its part, using the means available to it, in ascertaining the relevant
facts and circumstances.

Furthermore, the exercise of the Commission's powers necessarily implies complex
evaluations on economic matters. A judicial review of these evaluations must take
account of their nature by confining itself to an examination of the relevance of the
facts and of the legal consequences which the Commission deduces therefrom.
This review must in the first place be carried out in respect of the reasons given for
the decisions which must set out the facts and considerations on which the said

evaluations are based.

The contested decision states that the principal reason for the refusal of exemption
lies in the fact that the requirement contained in Article 85 (3) (a) is not satisfied.

The German Government complains that the said decision does not answer th
question whether certain factors, especially the advance orders and the guarantee
and after-sales services, the favourable effects of which were recognized by the
Commission, could be maintained intact in the absence of absolute territorial
protection.

The contested decision admits only by way of assumption that the sole distributor
ship contract in question contributes to an improvement in production and
distribution. Then the contested decision examines the question 'whether an
improvement in the distribution of goods by virtue of the sole distribution agree
ment could no longer be achieved if parallel imports were admitted'. After exam
ining the arguments concerning advance orders, the observation of the market and
the guarantee and after-sales services, the decision concluded that 'no other reason
which militates in favour of the necessity for absolute territorial protection has
been put forward or hinted at'.
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The question whether there is an improvement in the production of distribution of
the goods in question, which is required for the grant of exemption, is to be
answered in accordance with the spirit of Article 85. First, this improvement
cannot be identified with all the advantages which the parties to the agreement
obtain from it in their production or distribution activities. These advantages are
generally indisputable and show the agreement as in all respects indispensable to
an improvement as understood in this sense. This subjective method, which makes
the content of the concept of 'improvement' depend upon the special features of
the contractual relationships in question, is not consistent with the aims of Article
85. Furthermore, the very fact that the Treaty provides that the restriction of
competition must be 'indispensable' to the improvement in question clearly
indicates the importance which the latter must have. This improvement must in
particular show appreciable objective advantages of such a character as to com
pensate for the disadvantages which they cause in the field of competition.

The argument of the German Government, based on the premise that all those
features of the agreement which favour the improvement as conceived by the
parties to the agreement must be maintained intact, presupposes that the question
whether all these features are not only favourable but also indispensable to the
improvement of the production or distribution of the goods in question has already
been settled affirmatively. Because of this the argument not only tends to weaken
the requirement of indispensability but also among other consequences to confuse
solicitude for the specific interests of the parties with the objective improvements
contemplated by the Treaty.

In its evaluation of the relative importance of the various factors submitted for its
consideration, the Commission on the other hand had to judge their effectiveness
by reference to an objectively ascertainable improvement in the production and
distribution of the goods, and to decide whether the resulting benefit would suffice
to support the conclusion that the consequent restrictions upon competition were
indispensable. The argument based on the necessity to maintain intact all arrange
ments of the parties in so far as they are capable ofcontributing to the improvement
sought cannot be reconciled with the view propounded in the last sentence. There
fore, the complaint of the Federal Government, based on faulty premises, is not
such as can invalidate the Commission's assessment.

The applicants maintain that the admission of parallel imports would mean that
the sole representative would no longer be in a position to engage in advance
planning.

A certain degree of uncertainty is inherent in all forecasts of future sales possibil
ities. Such forecasting must in fact be based on a series of variable and uncertain
factors. The admission of parallel imports may indeed involve increased risks for
the concessionnaire who gives firm orders in advance for the quantities of goods
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which he considers he will be able to sell. However, such a risk is inherent in all
commercial activity and thus cannot justify special protection on this point.

The applicants complain that the Commission did not consider on the basis of
concrete facts whether it is possible to provide guarantee and after-sales services
without absolute territorial protection. They emphasize in particular the impor
tance for the reputation of the Grundig name of the proper provision of these
services for all the Grundig machines put on the market. The freeing of parallel
imports would compel Consten to refuse these services for machines imported by
its competitors who did not themselves carry out these services satisfactorily.
Such a refusal would also be contrary to the interests of consumers.

As regards the free guarantee service, the decision states that a purchaser can
normally enforce his right to such a guarantee only against his supplier and subject
to conditions agreed with him. The applicant parties do not seriously dispute that
statement.

The fears concerning the damage which might result for the reputation of Grundig
products from an inadequate service do not, in the circumstances, appear justified.

In fact, UNEF, the main competitor of Consten, although it began selling Grundig
products in France later than Consten and while having had to bear not inconsider
able risks, nevertheless supplies a free guarantee and after-sales services against
remuneration upon conditions which, taken as a whole, do not seem to have
harmed the reputation of the Grundig name. Moreover, nothing prevents the
applicants from informing consumers, through adequate publicity, of the nature
of the services and any other advantages which may be offered by the official
distribution network for Grundig products. It is thus not correct that the publicity
carried out by Consten must benefit parallel importers to the same extent.

Consequently, the complaints raised by the applicants are unfounded.

The applicants complain that the Commission did not consider whether absolute
territorial protection was still indispensable to enable the high costs borne by
Consten in launching the Grundig products on the French market to be amortized.

The defendant objects that before the adoption of the contested decision it had at
no time become aware of any market introduction costs which had not been
amortized.

This statement by the defendant has not been disputed. The Commission cannot
be expected of its own motion to make inquiries on this point. Further, the
argument of the applicants amounts in substance to saying that the concessionnaire
would not have accepted the agreed conditions without absolute territorial protec
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tion. However, that fact has no connexion with the improvements in distribution
referred to in Article 85 (3).

Consequently this complaint cannot be upheld.

The applicant Grundig maintains, further, that without absolute territorial pro
tection the sole distributor would not be inclined to bear the costs necessary for
market observation since the result of his efforts might benefit parallel importers.

The defendant objects that such market observation, which in particular allows the
application to the products intended for export to France of technical improve
ments desired by the French consumer, can be of benefit only to Consten.

In fact, Consten, in its capacity as sole concessionnaire which is not threatened by
the contested decision, would be the only one to recieve the machines equipped
with the features adapted especially to the French market.

Consequently this complaint is unfounded.

The complaints made against that part of the decision which relates to the existence
in the present case of the requirements of Article 85 (3) (a), considered separately
and as a whole, do not appear to be well founded. Since all the requirements
necessary for granting the exemption provided for in Article 85 (3) must be
fulfilled, there is therefore no need to examine the submissions relating to the other
requirements for exemption.

The complaint concerning the failure to grant a conditional exemption

The applicant Grundig, since it considers that the refusal of exemption was based
on the existence of the absolute territorial protection in favour of Consten, main
tains that the Commission should, under Article 7 (1) of Regulation No 17/62 of
the Council, at least have allowed the sole distributorship contract on condition
that parallel imports were not impeded and that in, the absence of such conditional
exemption, the operative part of the decision goes beyond the statement of reasons
given as well as the object of the decision — the prohibition of absolute territorial
protection.

The partial annulment of the contested decision renders any further discussion of
the present complaint unnecessary.

Costs

Under Article 69 (3) of its Rules of Procedure, where each party succeeds on some

350



CONSTEN AND GRUNDIG v COMMISSION

and fails on other heads the Court may order that the parties bear their own costs
in whole or in part. Such is the case in the present instance.

The costs must therefore be borne on the one hand by the applicants and the
intervening Governments of the Italian Republic and the Federal Republic of
Germany, and on the other hand by the defendant and the intervening companies
Leissner and UNEF.

On those grounds,

Upon reading the pleadings;
Upon hearing the report of the Judge-Rapporteur;
Upon hearing the parties;
Upon hearing the opinion of the Advocate-General;
Having regard to the Treaty establishing the European Economic Community,
especially Articles 3, 36, 85, 86, 222 and 234;
Having regard to Regulations Nos 17/62 and 19/65 of the Council;
Having regard to the Protocol on the Statute of the Court of Justice of the Europe
an Economic Community;
Having regard to the Rules of Procedure of the Court of Justice;

THE COURT

hereby:

1. Annuls the decision of the Commission of the European Economic Community
of 23 September 1964 relating to proceedings under Article 85 of the Treaty
(IV-A/00004-03344, 'Grundig-Consten'), published in the Official Journal
of the European Communities of 20 October 1964 (p. 2545/64), in so far as
in Article 1 it declares that the whole of the contract of 1 April 1957 constitutes
an infringement of the provisions of Article 85, including parts of that
contract which do not constitute the said infringement;

2. Dismisses the rest of Applications 56/64 and 58/64 as unfounded;

3. Orders the applicants, the defendants and the intervening parties each to bear
their own costs.

Hammes Delvaux Strauß

Donner Trabucchi Lecourt Monaco

Delivered in open court in Luxembourg on 13 July 1966.

A. Van Houtte

Registrar

Ch. L. Hammes

President
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