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SUMMARY — CASE C-324/98

Directive 93/38 coordinating the procure-
ment procedures of entities operating in the
water, energy, transport and telecommuni-
cations sectors covers a contract for pecuni-
ary interest concluded in writing between,
on the one hand, an undertaking which is
specifically responsible under the legisla-
tion of a Member State for operating a
telecommunications service and whose
capital is wholly held by the public autho-
rities of that State and, on the other, a
private undertaking, where under that
contract the first undertaking entrusts the
second with the production and publica-
tion, for the purpose of distribution to the
public, of printed and electronically access-
ible lists of telephone subscribers (tele-
phone directories).

However, although it is covered by Direct-
ive 93/38, such a contract is excluded,
under Community law as it stands at
present, from the scope of that directive
by reason of the fact, in particular, that the
consideration provided by the first under-
taking to the second consists in the second
obtaining the right to exploit for payment
its own service.

Notwithstanding the fact that, as Commun-
ity law stands at present, such contracts are
excluded from the scope of Directive 93/38,
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the contracting entities concluding them
are, none the less, bound to comply with
the fundamental rules of the Treaty,
in general, and the principle of non-
discrimination on the ground of national-
ity, in particular, that principle implying, in
particular, an obligation of transparency in
order to enable the contracting authority to
satisfy itself that the principle has been
complied with.

That obligation of transparency which is
imposed on the contracting authority con-
sists in ensuring, for the benefit of any
potential tenderer, a degree of advertising
sufficient to enable the services market to
be opened up to competition and the
impartiality of procurement procedures to
be reviewed.

It is for the national court to rule on the
question whether that obligation was com-
plied with in the case in the main proceed-
ings and also to assess the materiality of the
evidence produced to that effect.

(see paras 58, 60-63, and
operative parts 1-4)



