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";;

1. The questions set out in the Schedule attached hereto are to be referred to the Court of Justice

of the European Union pursuant to article 267 of the Treaty on the Functioning of the European

Union.

2. All further proceedings in this action shall be stayed until after the Court of Justice of the

European Union has given its rulin‘gk on the quest’ions referred to it or until further order.

3. The Registrar of the First-tier Tribunal (Tax Chamber) is to send a copy of this Order and the

Schedule to the Registrar of the Court of Justice of the European Union.

4. There be no order as to costs
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SCHEDULE TO THE ORDER FOR REFERENCE

TO THE COURT OF JUSTICE OF THE EUROPEANUNION

t .. _ Introduction = . e

1. By this request for a preliminary ruling by the FIT of the United Kingdom, the Court of
| Justice is asked to clarify the interpretation of Article 132(1)(f) of Council Directive
2006/112/EC of 28 November 2006 on the common s ystern of value added tax (OJ 2006

L 347, p. 1) (the “Prmcnpai €7AT Bil‘é(,tlve”) In partlcular, the issues in the national
proceedings concern vvhether a number of subsidiaries of a single corporate group, which

are all estabhshed 1n the Umtgti th_gdom and v&_'htch are (?ach members of an entity in

: Hong Kong, also part of the corporate group, which supphes them with serv1ces can

benefit from an exemptlon from VAT on those services pursuant to Article 132(1)(f)

B T

The Parties - TR
2 | The Respo ndent, Her M@je§tY?g Revenue and Customs (“HMRC”), are the authority
respdnsible for the assessment and coliection of VAT in the UK. HMRC are represented

by Owain Thomas QC, bafristei:, instructed by the | Commissioners’ General Counsel and

”“SOllCltOI', HMRC Sohcltor 8 Ofﬁce, 4™Floor West; Ralli Quays; 3 Stanley Street, Salford ~ -

M60 9 9LB

3 Thq.Appellar;t, Kaplan International Colleges UK Limited (“KIC”) is the representative

~ member of a VAT group. It operates as a holding company of other companies in the

Kaplan group. KIC is represented-by Raymond Hill, barrister, and by DLA Piper UK

LIP, Solicitors, 160 Alder: "a te Street, wflu n BEC1A 4HT.

o




The History of the Proceedings in the Domestic Courts

4.

By a Notice of Appeal generated on 28 September 2017 KIC appeals against decisions of
HMRC, as follows: (i) Assessment letter dated 21 April 2017 in respect of periods from

10/14 to 07/16 in the sum of £5,252,264; (ii) Assessment letter dated 22 May 2017 for

period 10/16 in the sum of £590,000.

The decisions give‘ effect to two further decisions of HMRC to the effect that services
received by KIC from Kaplan Partner Services Hong Kong lerted (“KPS”) do not fall
w1th1n the scope of the exemption from VAT for Costs Sharmg Groups (“CSGs”) and
hence are subject to the reverse charge provisions in the domestic legislation on VAT
contained in the Value Added Tax Act 1994 (“VATA 1994”).

The result of that analysrs is that KIC is obhged to account for VAT on those supplies
under the reverse charge Its outputs are predommantly exempt and hence the input tax it

incurs whrch is attrlbutable to its educatronal act1v1t1es is 1rrecoverab1e KIC contends that

the services supphed by KPS fall wrthm the scope of the exemptlon for servrces supplied

by CSGs to their members and hence there is no 11ab111ty for 1t as the representatlve

member of the VAT group, to _account for those qnpphpq under the reverse-charge———

provisions.

The case came before the First-tier Tribunal (Tax Chamber) on 15 and 16 January 2019
which decided to make this reference to the CJEU. |

Legislation

The Principal VAT Directive

8.

The exemption for CSGs is set out in Article 132(1)(f) of the Prmcrpal VAT Directive
T (“PVD”) and provrdes SRR

“1. Member States shall exempt the following transactions:




(f) the supply of services by independent groups of persons, who are carrying on an
activity which is exempt from VAT or in relation to which they are not taxable persons,

. for the purpose of rendering their members.the services. directly- necessary. for the - -

exercise of that activity, where those groups merely claim from their members exact
reimbursement of their share of the joint expenses, provided that such exemption is
not likely to cause distortion of competition”.

- 9. -The members of the relevant entlty i the present case carry out exempt educational
acuvmes Article 132(1)(1) PVD exempts

the provision of .. umversuy education .. by bodies governed by public law having
such as their aim or by other organisations recognised by the Member State concerned
as having similar objects”. :

10. The present case also raises issues as to the interrelation between the CSG exemption and

VAT groupmg Atticle 1 PVD permlts (but does not reqmre) Member States to “regard
s smgle taxable ’p6fson any persons estabhshed m_the terntory of that Member State’
who whﬂe legally mdependent are closely bound to one another by fmanc1al econormc -'

and organlsatlonal hnks” The Umted Klngdom pernnts VAT goupln&(see the domestic

S x,.‘.w;m;,,;w.:, i IR IR T

leg131at10n set out below) and KIC is reglstered for VAT in the UK as ‘the representatlve

member of the VAT group
Domestic Legisiation _
11, The exemptlon for CQGS IS 1mplemented m*o domustw law by Group 16, ‘Schedule 9

“Item No

1 The supply of services. by an independent group of persons where each of the
_.. . following conditions is satisfied=— ... — o . . . —

(a) each of those persons is a person who is carrying.on an act1v1ty (“the

relevant activity”) which is exempt from VAT or in relation to which the person is

not a taxable person. w1thm the meaning of Article 9 of Council Directive

2006/112/EC,

(b)  the supply of services is miade for the purpose of rendenng the members of

the group the services directly necessary for the exercise of the relevant activity,

(c) the- group merely claims from its members exact reimbursement of their
__share of the joint expenses, and .

(

(d) the exemption of the supply is not ukelv to cause dlstortzon ot comnetmnn



12. Further relevant provisions in relation to the place of supply, reverse charge and the

exemption for educational services are set out below.

13. Section 7A VATA 1994 provides in material part:
“7A Place of supply of services :

(1) This section applies for determining, for the purposes of this Act, the country in
which services are supplied.
(2) A supply of services is to be treated as made—
(@) in a case in which the person to whom the services are supplied is a relevant
business person, in the country in which the recipient belongs, and
(b)  otherwise, in the country in which the supplier belongs.
(3) The place of supply of a right to services is the same as that in which the supply of
the services would be treated as made if made by the supplier of the right to the
recipient of the right (whether or not the right is exercised); and for this purpose a rrght
to services includes any right, option or prlorlty with respect to the supply of services
and an interest deriving from a right to services.
(4) For the - purposes of this Act a.person is a relevant business person in relation to a
supply of services if the person—
(@) isa taxable person within the meanmg of Article 9 of Councrl Directive
2006/112/EC,
(b) is regrstered under thrs Act, :
(c)  is identified for the purposes of VAT in accordance with the law of a
‘member State other than the United Kingdom, or

(d)  isregistered under an Act of Tynwald for the purposes of any tax imposed
by or under an Act of Tynwald which corresponds to value added tax,
and the services are received by the person otherwise than wholly for prlvate
purposes”

14. Sectlon 8 VAT makes provrsron for the reverse charge mechamsm and it provides in

materlal part

“(1) Where services are supplied by a person who belongs in a country other than the
United Kingdom in circumstances in which this subsection applies, this Act has effect
as if (instead of there being a supply of the services by that person)—
(a) there were a supply of the services by the recipient in the United Kingdom
in the course or furtherance of a business carried on by the recipient, and
(b)  that supply were a taxable supply.
(2) Subsection (1) above applies if—
- - (a) -~ the recipient-is-a relevant business person who belongs in-the United
ngdom and

(b) the place of supply of the services is inside the United Kingdom,




and, where the supply of the services is one to which any paragraph of Part 1 or 2 of
Schedule 4A applies, the recipient is registered under this Act.

(3) Supplies which are treated as made by the recipient under subsection (1) above are
not to be taken into account as supplies made by him when determining any allowance

_of input tax in his case under section 26(1)”. ... .. .. . .

15. Section 43 makes provision for VAT groups. It provides: - -

“(1) Where under [sections 43A to 43D] any bodies corporate are treated as members .

* of a group, any business carried on by a member of the group shall be treated as carried
on by the representative member, and—
(@  any supply of goods or services by a member of the group to another
member of the group shall be drsregarded and
(b)  any supply which i 1s a supply to whrch paragraph (a) above does not apply
andisa Supply 20of goods or services by or to a member of the group shall be treated
as a chpply by.or to the representatrve merrber and
~{©) any VAT paid or. payable by a member of tne group on the acquisition of
~ goods from another member State or on the importation of goods from a place
" outside the member States shall be treated’ as paid or payable by the. representatrve
- member and the goods shalI be freated— T
(i) in the case of goods acqurred from another member State, for the purposes of
section 73(7); and '

(11) in the case of goods 1mported from a place Voutsrde the: member States, for '_ o

. those purposes and the pugposesﬁot C Ca
as acquired or, as the case. may | be, imported b the representatrve member;

* ~and all members of the- group shaIEbe hable ]omtly and severally for any VAT due
~ from the representatrve member ? - ,

16. Section 43(1AA) provrdes that where S

(a) it is materral for the purposes of any provision made by or under this Act (“the

-relevant provision™ ), whether the person by or to-whom-a supply is made, or the =~~~

person by whom goods are acquired or imported, is a person ofa particular description,
(b) paragraph (b) or (c) of subsection (1) above applies to any. supply, acquisition or

1mportaf10r', and

(c) there is a“difference that wouId be material for the purposes of the relevant
~ provision between—

(). the description apphcable to the representatrve member, and

(11)the description apphcable to the body which (apart from this section) would be

mgarded for the purposes of this. Act as makmg the supply, ar'qursrtlon or

imporiation or, as the case may be; as belng the personto whom the supply is made,
the relevant provision shall have effect in relation to ‘that supply, acquisition or
importation as if the only description apphcable to the representatrve member were the

descrrpuon in fact applrcable to that body



17.

18.

Section 43(1AB) then provides:
“Subsection (1AA) above does not apply to the extent that what is material for the

purposes of the relevant provision is whether a person is a taxable person.”

The exemption for supplies of education is contained in Group 6 of Schedule 9 VATA
1994 and provides (in material part) exemption for:
“GROUP 6 -EDUCATION

Item No.

1 The provision by an eligible body of—

(a) education; | |

Notes:

(1)‘ For thé f)ufposes of this Grbﬁp an ‘;eiigible body” is—

(b) a United Kingdom university, and any college, institution, school or hall of such a
university;” . .. . : A ~ .

Relevant Facts and the Issues in the P'rbéeeilings

19.

20.

21,

The First tier Tribunal (Tax Chamber) has heard witness evidence, but not yet made
definitive findings of fact in this case pending the ruling of the CJEU on the questions
referred. However, the issue of distortion of competition has not yet been examined given

the need for clarity as to the test which should,,békapplied(in the circumstances of this case.

KIC is a member of the Kaplan corporate group, which provides educational and career
services. It has nine UK subsidiary companies (“the Kaplan colleges”), each of which
runs a higher education college (“the international colleges™) in the UK in collaboration

with 17 UK universities.

HMRC have confirmed to KIC that its subsidiaries currently qualify as “colleges of a
university” under the UK implementation of Article 132(1)(i) PVD. Therefore, the
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23.

24.

25.

Kaplan colleges are currently entitled to treat the educational services which they provide

to students as exempt from VAT.

- Each international college is"100% owned by KIC, save foi the University of York

International Pathway College (“UYIPC”), in which the majority share (55%) is owned
by the University of York. The University of York approached KIC to seek this joint

venture.

The international colleges prepare students almost exclusively from non-EU states for
entry to both undergraduate and graduate programmes at the relevant universities. The

majority of their students are recruited from states in South East and East Asia.

Other significant educational groups run similar international colleges. in the UK —as well

_as some smaller businesses. Each Qollaborates with a dlfferent group of UK universities... - -
_ :to prepare 1nternat10na1 students for those umyersmes. KIC competes :with those groups

- to attract 1ntemat1onal students to study at its- mternatlonal colleges and then progress on

Each of KIC’s international'COlle‘ges has its own management and g'overnefnce structure.

~Bach has-a- separate.lomt Management Board; which i 1s chalred by the umversny partner

. and consists of representauves from both the Kaplan college and the relevant university .

— and each has a:Joint Academic Board, which is also’ chaired by the relevant university

with representatives from both KIC and-the university concerned. For each international

college; the university partner will approve the educattonal programmes taught, whichare

distinct for each college on the basis that they are prepanng students for spemflc degree

courses at that specific university. -

The international colleges recruit 85% of their students through a network of 500

educational recruitment agents- (“the agents”) in 70 countries. They play a vital role in

“student - recruitmient, “marketing “the COUTSES,” orovxdmg advice and *i aformation to



27.

28.

prospective students and their families and supporting students in applying for visas to
live and study in the UK. None of the agents has an exclusive relatibnship with the
members of the Kaplan CSG and they are also entitled to work for the Kaplaﬁ colleges’
direct competitors, as well as the universities directly. In return for their services, the

agents receive a commission.

Prior to October 2014, the agents contracted directly with. KIC in the UK. The agents
liaised directly with the marketing and admissions teams at KIC in London in order to

recruit students to the international colleges.

Prior to October 2014, KIC supported its agent network through a number of
representative offices in some of its key markets, including Clﬁna, Hong Kong, India and
Nigeria. The representative offices provided the agents with opérational support,
including marketing materials, training as to the institutions and courses being marketed
and the admissions and compliance procedures, face to face meetings with\prospective
students and parents, help answering specific questions raised by prdspecti{ré/ students as
well as support at promotional events. Prior to October 2014, the representative offices

were also managed from KIC’s London office. The representative offices made supplies

29.

30.

of services to KIC for payment. The fepresentative offices are members of the Kaplan

corporate group save for one representative office in Vietnam.

Prior to October 2014, KIC was liable to UK VAT under the reverse cha}ge on both the

services provided by the agents and those providéd‘ by the répresehtéfive offices.

In October 2014, the Kaplan Group established KPS in Hong Kong, with 20 employees
there (as of December 2018). Following the establishment of KPS, KIC continues to
operate through a network of local representative offices and third party agents. However
the contractual arrangements with the local representative offices and third party agents
now sit with KPS. KPS is a company limited by shares. It is established in Hong Kong.
The members of the company qa__ch hold one_Shgrg. KPS wopevrat:es undef the terms of a
membership agreement. The current members of KPS are the 9 Kaplan colleges

(including UYIPC) — so KIC indirectly owns just under 94% of KPS, with the remainder
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32.

33

- 34,

being indirectly owned by the University of York, through its majority ownership of
UYIPC. KPS does not provide services to non-members of the CSG, save that it does

provide agent and representative office services to Kaplan’s North American Pathway

- business. The membership agreement was changed in 2015/16 to allow UYIPC o join, =

even though it is majority owned by the University of York.

Since 2014; both the representative office- network and the- rndependent agents have
contracted with, and rendered their recruitment servrces to KPSi in Hong Kong KPS has
taken on responsibilities which were formerly carried out by KIC in London and also it
cefntrallses some functions previously carried out by each of the representative offices.
KPS is also responsible for managing the representative office network worldwide. Since
2()14 the representative office ne‘rwork has expanded and there is an increased level of

act1v1ty between KPS and.the representative offices, wrth the:latter focusing now on the

o day to*day management of ‘agents: Therefore ‘there are. three types of supplies made by

. KPS to KIC which form part of the dispute, first the services which KPS procures from

the agents, second the servrces which KPS procures from the representatrve offrces and

the UK tax authorities that the establishment of KPS gives rise to an abuse of rights.” ~

mnﬁ‘aarllyr.sserya%%ﬂeélweer maiters such as compliance, together:

. discussed above such as supporting the agents, .Wh_ich; KPS itself supplies to KIC.

KPS is also responsible for agent mannéernent in East and South East Asia. KPS provides

- an agent servrce centre which is- geographieally. ciose and in. the same time zone as’ the

1nternat10nal collgs largest recrurtment marketg

It is common ground that there were sound commercial reasons for setting up KPS in

o Hong Kong, It is not alleged that KPS is an artificial entity and there is no suggestion by

KIC has given evidence to the national tribunal that the Kaplan international colleges

“would not seek to obtain recruitment services from another entity, other than KPS, even

if KIC was not entitled to VAT exemption on the services provided to it by KPS.

th the other activities .



35.

36.

37.

 swerecommercial reasons for establishing KPS in Hong Kong; the-establishment of KPS —————

38.

reimbursement of each member’s share of the joint expenses.

Each of the Kaplan colleges also forms part of a VAT group, save for UYIPC. As UYIPC
was not a wholly or majority owned subsidiary of KIC, it could not form part of the VAT

group registration.

Each agent invoices KPS directly. KPS then pays each agent. Although KIC is the
representative member of the VAT group, of which the Kaplan colleges are members, in
practice KPS charges each Kaplan college separately for the money due to agents for the
services provided to the relevant Kaplan college. KPS charges each Kaplan college both
for its own services (e.g. compliance) and those procured from the representative offices
on the basis of the number of students recruited for that college. KPS calculates the
charges by pooling the costs and then dividing them on the basis of student numbers. It
then invoices each Kaplan college separately. Agents’ marketing expenses are managed
in the same way. However, agent commissions are directly attributable to individual

students and are charged to the destination college for the student.

No VAT is charged on the services provided by the agents to KPS, from tlie representative
offices to KPS and from KPS itself. KIC argues that the supply between KPS and KIC is
exempt, applying the CSG exemption in Article 132(1)(f) PVD. Tlierefore, although there

also had the effect that (if KIC is correct that it is entitled to exempt the services received
from KPS) there i‘s,a VAT saving on the services ferrneriy provided directly by the agents
and representative offices to KIC. However, as staied above, it is not ‘alleged that KPS is
an artificial. entity and there is no. suggestivonf by the UK tax authorities that the

establishment of KPS gives rise to an abuse of rig_hts.

Turning to the issues, it is not in dispute that KPS provides its members, the Kaplan
colleges, with the services directly necessary for the exercise of their exempt activities. It

is also not in dispute that the method of charging adopted by KPS provides for exact
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39. Four key matters remain in dispute:

(a) Whether or not the exemption from VAT for services supplied by a CSG to its members

, apphes in circumstances where the CSG belongs, and is resident, outside the UK..

(b) The manner in which the national tribunal should assess whether or not any

such exemption, if available, is likely to lead to a distortion of competition;

(c). Whether or not the supply of services by the CSG in this case can qualify for the
- exemption in circumstances where the CSG is a separate taxable entity from its
members, but the members are part of the same corporate group and. are therefore

~ related to each other independently of their membership of theé CSG;

-(d) Whether the exemption can apply whilst all of the members of the CSG-arealso -
~membersofa VAT group and-are thereﬁs‘evﬁl? one’ ta‘xable person and whete the

single taxable person for the purposes of the VAT Drrecrwe is not a member of the

“a we e mere e vmae s IR

4 ‘Tlie’Apiséiiahi’s’ arguments in'outline

40. KIC submrts that the exemptlon for cost sharmg groups in Artrcle 132(1)(f) can apply in

N cross~horder cases It can apply both in cases where th SG is estabhshed m cne Member

State ef the EU and the members are estabhshed in another EU MemberState or indeed

in’ several Member States It can also apply (as in KIC’s case) where the CSG is

stablished in a non—Member State uf the EU anf* the members are establ Lauud in an EU

e Memben State (m: more than one EU Member State) Theze 1ssupport.for this submission . .- -

in European Commlssron VATCommrttee ‘working papers 450, 654, 856 and 883.

Although Advocate Geheraff{:ckctt_ expressed the view in Case C-605/15 Aviva and Case
C-326/15 DNB Banka that the exemption in Article 132(1)(f) could only apply where

ooth the CSG and its members were estabhshed in the same EU Member State, that v1ew

$oa
i

was noi endorsed DV the Court in either case. As the 1earnec1 AClVOC&[e Generai nerselt




4.

43.

accepted, the wording of Article 132(1)(f) does not contain a restriction requiring both
the CSG and its members to be established in a single Member State — whereas other
provisions of the Principal VAT Directive which have a limited territorial scope (such as

Article 11) expressly indicate so in their wording.

To restrict the exemption to CSGs and members who are all established in the same
Member State would be contrary to the fundamental freedoms (as regards cross-border
supplies between Member States). It would also be "contrary to the purpose of the
exemption (both as regards cross-border supplies invoiving CSGs established in Member
States and non-Member States) which was to ensure that services provided by a CSG are
not subject to VAT where the provision of those services contributes directly to the

exercise of the activities in the public interest of its members (see the Court’s judgment

- in Aviva at paragraphs 28-29 and DNB Banka at paragraphs 33-34). - -

Granting the exemption to the supply of services from a CSG established in a non-
Member State to members in a Member State will not cause difficulties in evaluating
distortion of competition. The Court has already held in Case C-8/01 Taksatorringen that

distortion is to be assessed at the level of alternative suppliers to the members of the CSG

and cannot exist if, irrespective of any taxation-or exemption;-the-CSG-is-assured-of

44.

. keeping its members’ custom. On that view, distortion is to be assessed by reference to

the members’ likelihood of purchasing alternative supplies in their Member State of
establishment. Even if distortion is to be assessed by looking at the effect of the exemption
on recipients of similar services who are not members of the CSG, distortion cannot occur
if those recipients can either apply to join the CSG or join or'set up another:CSG, or take
advantage of any other VAT efficiency, such as headquarters to branch supplies. That

question is again to be assessed by reference to the market in the Member State of the

members.

A to the requirement tht he CSG be an “independent groupof persons”, KIC submit

that this requires the CSG to be a taxable person which is separiite from its members. The

members do not have to be free from close financial, economic or organisational links



with each other. This interpretation is required for four reasons. First, the wording of
Article 132(1)(f) in the English, French, Spanish and German language versions all make

clear that _it is the group which has to be independent and not the persons. Secondly, that

Banka, which each coneerned CSGs whose members were drawn solely from a single
corporate ‘group, did either the Court or Advocate General Kokott suggest that the

- “independent group of persons” ¢ conditid'n | required the members of the CSG to be wholly
unrelated to’ each other, as well as the CSG itself. Thlrdly, to requlre the members of the
CSG to be- mdependent of each other, as well as the CSG 1tself is not requlred by the
purpose ofthe.exemptmn. The purpose of the exemption is satisfied, even where the

.. members of the CSG are all members of the same corporate group, where the members
’need to pboi'theirf resources to purchase input goods and services— and the provision of

those serv1ces by the CSG contributes dlrectly to the exermse of the activities in the pubhr‘

level ofmdependence required’ between members of the CSG for the exemption to apply

. To counter': these practleal problems, the leglslatlon itself would surely have contained -

o ,v“,iember's,q fihe C eueh a uﬁﬂdlﬁﬂ'} had beenl m‘ie'ided

45.. - KIC submits that the'eXemptiQn remains available, even where the members of the CSG

. are all members ;of-fé:ssingleMAI ‘gfbupfandu’téherefor’e a single taxable person. Although

themselves do ot have to be taxable persons at all, as is clear from the wording of Article
132(1)(f) itself. Therefore; all that is-needed for the CSG to be an “independent group of

. persons? is for-two or-mofe natural or legal persons to be members of the CSG Agam

that is consistent with the purpose of the exemption.

46.  The fact that, in national law, the single taxable person to whom the supplies were made
was KIC Wthh was not ltself a member of the CSG, is irrelevant to the application of

the EU exemptlon in Article 132(1)(f) It is the UK which has chosen to implement VAT

roup ing, usin t"iu f1ctxon tbat supplies are received and 'nade by the representative

- interpretatiomis consistent with-the Court’s previous case law: In neither Aviva nor DNB—~

.. ___interest of 1ts members Fourthly, it would lead to practlcal problems in determining the

‘sspecmc requuements as o the exient of t‘*“'p”ermlssmle relatlonsfup “beiween the T

the CSG itself has to be a separate taxable person from the members, the members



member, even though they are in fact used by the Kaplan colleges. And it is the UK which
has provided a solution to this problem by recognising in section 43(1AA) VATA that

the legal fiction created by VAT grouping can be dispensed with when other provisions.

of the UK VAT legislation require it.

HMRC’s arguments in outline

47.

There are two Advocate General opinions in Cases .C-326/15 DNB Banka and Case C-
605/15 szva Wthh directly address the questron of whether the CSG exemption can

apply in a cross border scenario. The AG opinion in Aviva contains a detailed account of

why the exemptron should be mterpreted SO as to preclude its apphcauon to cross.border

transactions between CSGs which are not s1tuated in the same Member State as their
members (or some of them) and in addition why the apphcatlon of the exemptlon beyond

the EU is even less tenable HMRC rehes on the opinion in Aviva at 36-67 and DNB

 Banka at paragraph 47. 1t is important to recognise that the AG Oplmon in Aviva was

. delivered against the context of the factual scenario in both Aviva and DNB Banka.

£
-

HMRC submits that this case grapmcally illustrates the tension between the prov1s10ns of

Art1cle 11 whrch allows VAT groups, and which allows groups of companies which are

closely bound together to be treated as one taxable person for the purposes of VAT, and

the prov1srons of the CSG exemptron The companies in the VAT group in this case are
part of a corporate group. Such a group which 1mported services from a Hong Kong entity
such as KPS would be liable to VAT on those services as a result of the reverse charge.
Such an entity, even it if it were within the same corporate group as KPS, would not be

able to join the VAT group and the provisions which effectively ignore the transactions

between members of the same group, because they are the same taxable person, would

not apply. By making KPS into a CSG the reverse charge is entirely avoided in

_ circumstances where the supplies remain between entities in the same corporate group: -



49. This inconsistency is referred to at paragraphs 46-49 of the AG Opinion in Aviva and
HMRC submits that it is starkly 1llustrated by the facts of this case.

50. In relation to distortion of competition, the CJEU has already indicated that the issue of
whether the exemption is likely to give rise to distortions of competition is to be resolved

by analysing whether it is the conferring of the exemption itself whrch is produces a real

" possibility of such distortion. The issues in this case, if the CSG exemptron applies atall, ~
is how that test should be applied to a case where the CSG entity is situated in Hong Kong
Whereas the group members are in _the UK. KIC suggests that this can be resolved simply
by reference to whether‘ the group mernbers would seek these services elsewhere even if
there were 1o exemptron There ls n0 reason to adopt such a narrow‘approach The

| analysrs should be conducted at the natronal level relevant to the supphers who make
' '”51m11ar types of supphes (see Case C—288/O7 Isle of Wzght Counczl see also paragraph

3 of the AG Oprmon m Case C—8/01 Taksatorrmgen) At paragrap s <O et seq nf the- o
o AG OplIllOIl 1n Avrva she ¥ ul

L Q._CSG 1ssrtuate¢outsrde the EU

51, :The th1rd 1ssue 1s whether the CSG exemptron can apply to groups whrch are. already

constrtuted as members of a corporate group and whlch are therefore linked by legal

fmancral and organlsatronal tres The purpose of the exemptron 1s to avord the drstortron

of competltlon ‘which 1ndependent operators face when probably because of their size,

they are unable to source servrces from 1nterna1 resources ‘and are mstead forced to seek
' ]'thern on the open market Such traders suffer the VAT burden on those servrces where
they are engaged in exempt actrvrtres but are rehved of. thrs burden 1f they co-operate with

T —otherS‘ and- s*t'up“a structure to-Take: such"‘supphes to"the members ona not for profit— "~

basis. HMRC' subrnrts that the apphcatron of the exemptron to persons who are already

constrtuted asa group plalnly gocs beyond t'us pufposc and does not fall wrth.n the scope

" of the exemption.
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|




52.

The fourth issue is that for some of the periods covered by the assessments in this case
there waé only one taxable person to whom the supplies of KPS were made. The supplies
were not therefore made to the members of the group but to one persoh. That falls outside
the scope of the exemptlon which requires that the services are supphed to the members.

Furthermore, KIC which was the single taxable person in the UK to whom the supplies

~were made, was not itself a member of the CSG. For this reason too, the exemption cannot

apply.

Relevant case law

53.

The Court has not hitherto had an _opportunity to clarify the territorial scope of the CSG
exemption or therefore to address the correct application of the requirement that the
exemption should not be likely to cause distortion of competition in a cross border supply
where the CSG is established outside the EU. The Advocate General in Cases 326/15
DNB Banka and Case C-605/15 Aviva addresses the territorial scope of the CSG

E exemptlon in the course of answenng questions concerned thh the meaning of distortion

~- of competition in the CSG exemption but the i 1ssues ralsed were not addressed by the court

in its Judgment since it was unnecessary to do so. The issue of dxstortlon of competluon

has been considered by the Court previously in Case C-8/01 Taksatorrmgen, as well as

54.

by the Advocate General in Aviva.
" The FT'T’s order

‘Having considered the issues raised in the appeal at a hearing on 15 and 16 J anuary 2019

the First-tier Tribunal dec1ded that the d1sposa1 of the appeal rested on several issues
concerning the interpretation of the CSG exemption and that it should make a reference

for a preliminary ruling from the CJEU to answer the following qﬁestions.

Questions referred

What is the territorial scope of the exemption contained in Asticle 132(1)(f) of Council
Directive 2006/112/EC? In particular (i) does it extend to a CSG which is established




in a Member State other than the Member State or Member States of the members of

the CSG? And if so, (11) does it also extend to a CSG which is established outside of
the EU?

2. If the CSG exemptron is in prlncrple avallable to an entrty estabhshed ina dlfferent
Member State from one or more members of the CSG and also to a CSG established
outside the EU, how should the criterion that the exemption should not be likely to

" cause distortion of competition be applied? In particular, -

(a) Does it apply to potential distortion which affects other recipients of similar
servrces which are not members of the CSG or does 1t only apply to potential

drstortlon wh1ch affects potentlal alternatrve providers of services to the CSG’s

me'nbers?

= (b)’j If i__te’applli;es ’onty- to- other;-reetpieitts;:»earr;there~.befva» real possibility of distortion-if -
- othe'r?recipients who are: not‘memb‘ersof the, CSG are able either to -apply to join

the CSG in questlon or to set up thelr own CSG to obtain similar services, or to

~obtain- equrvalent VAT savmgs

T S PR ET N Yty TE ATt B

©in the Member State or, thrrd statem questron)

(© If it apphes only to other provrders is. the reaI possrbrhty of distortion to be
~ assessed by determining Whether the CSG is assured of Keeping its' members’

custom---rrrespeetlve-of«‘theV avaﬂabrhty. of the VAT exemption — and therefore to.

: be. assessed by reference to the access of alternatrve prov1ders to- the national

'market in whlch the members of the CSG are estabhshed" If so, does it matter

‘ of the same corporate group

(d) Should potential distortion be asse
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providers in the third state where the CSG is established?

» thmthdchbyttg supabunch

‘ __ __:_ﬁ_,_;;‘whether the CSG 1s assured of keepmg its members custom because they are part



(e) Does the tax authority in the EU which administers the VAT Directive bear an

evidential burden to establish the likelihood of distortion?

(f) Is it necessary for the tax authority in the EU to commission specific expert

evaluation of the market of the third state where the CSG is established?

(g) Can ‘the presence of a real possibility of distortion be established by the

identification of a commercial market in the third state?

3. Canthe CSG"exemption apply in the circumstances of this case where the members of the

CSG are linked to one another by economic, financial or organisational relationships?

4.  Can the CSG exemption apply in circumstances where the members have formed a VAT
group, which is a single taxable person? Does it make a difference if, KIC, the representative
member to whom (as a matter of national law) the services are supplied, is not a member of
the CSG? And, if it does méke a d_ifference, is this difference eliminated by national law
stipulating that the representative member possesses the characteristics and status of the

members of the CSG for the purpose of applying the CSG exemption?

Dated this 29th day of January 2019




