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present time. The condition concerning 
the effect on trade must be deemed to be 
fulfilled where it is established that intra-
Community trade has actually been 
affected or that it was, at least potentially, 
significantly affected. 

10. The fact that a subsidiary has legal per
sonality separate from that of its parent 
company is not sufficient to exclude the 
possibility that its conduct may be attrib
uted to the parent company, in particular 
where the subsidiary, although having 
separate legal personality, does not decide 
independently upon its own conduct in 
the market but carries out, in all material 

respects, the instructions given to it by the 
parent company. A wholly owned subsid
iary, in principle, necessarily follows the 
policy laid down by the parent company. 

11. For an infringement to be regarded as 
having been committed intentionally, it is 
not necessary for the undertaking to have 
been aware that it was infringing the pro
hibition laid down by the competition 
rules in the Treaty; it is sufficient that it 
could not have been unaware that the 
contested conduct had as its object or 
could have had as its effect the distortion 
of competition in the common market. 
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In Case T-65/89, 

BPB Industries plc, a company governed by English law, established at Slough, 

United Kingdom, and 

British Gypsum Limited, a company governed by English law, established at 
Nottingham, United Kingdom, 

represented by Michel Waelbroeck, of the Brussels Bar, and by Gordon Boyd 
Buchanan Jeffrey, Solicitor, with an address for service in Luxembourg at the 
Chambers of Messrs Arendt and Harles, 4 Avenue Marie-Thérèse, 

applicants, 

v 

Commission of the European Communities, represented initially by Norb
ert Koch, Legal Adviser, and Ida Langermann, of its Legal Service, and subse
quently by Julian Currall and Berend-Jan Drijber, of its Legal Service, acting 
as Agents, with an address for service in Luxembourg at the office of Nicola 
Annecchino, of its Legal Service, Wagner Centre, Kirchberg, 

defendant, 
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supported by 

Kingdom of Spain, represented by Javier Conde de Saro, Director General for 
Community Legal and Institutional Coordination, and Rosario Silva de Lapu-
erta, State Attorney in the Legal Department for matters before the Court of 
Justice, acting as Agents, with an address for service in Luxembourg at the 
Spanish Embassy, 4-6 Boulevard Emmanuel Servais, 

and by 

Iberian Trading (UK) Limited, a company governed by English law, estab
lished in London, represented by John E. Pheasant and Simon W. Polito, Solic
itors, of Messrs Loveli White Durrant, with an address for service in Luxem
bourg at the Chambers of Messrs Loesch and Wolter, 8 Rue Zithe, 

interveners, 

APPLICATION for the annulment of Decision 89/22/EEC of the Commis
sion of the European Communities ('the Commission') of 5 December 1988 
relating to a proceeding under Article 86 of the EEC Treaty (IV/31.900 — BPB 
Industries pic, OJ 1989 L 10, p. 50, rectified in OJ 1989 L 52, p. 42), 

T H E COURT O F FIRST INSTANCE 
O F T H E E U R O P E A N COMMUNITIES (Second Chamber), 

composed of: J. L. Cruz Vilaça, President of the Chamber, A. Saggio and C. P. 
Briët, Judges, 

Registrar: H.Jung, 

having regard to the written procedure and further to the hearing on 23 Jan
uary 1992, 

gives the following 
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Judgment 

The facts 

1 The present case concerns Commission Decision 89/22/EEC of 5 December 
1988 relating to a proceeding under Article 86 of the EEC Treaty (IV/31.900 
— BPB Industries pic, OJ 1989 L 10, p . 50, rectified in OJ 1989 L 52, p. 42), 
which imposed fines on the applicants for infringing Article 86 of the EEC 
Treaty. 

2 BPB Industries pic ('BPB') is the United Kingdom holding company of a 
group which controls about half the production capacity for plasterboard in 
the Community, having a net consolidated turnover of ECU 1 116 000 000 in 
the financial year to 31 March 1987. In Great Britain, BPB operates in the 
building plaster and plasterboard sectors essentially through a wholly owned 
subsidiary, British Gypsum Ltd ('BG'). In Ireland, gypsum products, in par
ticular building plasters and plasterboard, are produced by BPB's Irish subsid
iary Gypsum Industries pic ('GIL'), which supplies the market in Ireland and, 
through BG, Northern Ireland. 

3 In Great Britain, BG produces plasterboard at eight plants situated in the Mid
lands, the South-East and Northern England. BPB normally supplies the Brit
ish plasterboard market from mills in Great Britain, whereas the mills in Ire
land supply the market in Ireland and Northern Ireland. 

4 Plasterboard consists of a core of gypsum plaster set between two sheets of 
heavy paper. It is cut to various sizes and supplied essentially in two thick
nesses. It is mainly used in the construction of ceilings and the lining of walls 
in housing, and the construction and lining of partitions. 
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5 Plasterboard used in the United Kingdom and Ireland is almost all supplied 
through builders' merchants ('the merchants'). Merchants provide an effective 
chain of distribution to builders. They also have the function of assuming the 
credit risk of builders. Over the relevant period, there was an ongoing trend of 
concentration in the builders merchanting sector. 

6 Before 1982, there were no regular imports of plasterboard into Great Britain. 
In that year, Lafarge UK Ltd ('Lafarge'), a company in the French Lafarge 
Coppée group, started importing plasterboard manufactured in France. Lafarge 
has gradually expanded its imports. However, because of supply difficulties 
linked with its dependence on its manufacturing plant in France, Lafarge was 
not able to provide normal deliveries to a large number of customers. 

7 In May 1984, Iberian Trading UK Ltd ('Iberian') started importing plaster
board manufactured in Spain by Española de Placas de Yeso ('EPYSA'). Its 
prices were lower than those of BG, the difference generally being in a range 
of 5 to 7%, although certain larger price discrepancies have been noted. The 
range of products supplied by Iberian was restricted to a limited range of stan
dard plasterboard sizes from among those most in demand. Iberian also 
encountered supply difficulties on a number of occasions. 

8 In 1985 and 1986, BG supplied about 96% of the plasterboard sold in the 
United Kingdom, the remainder of the market being shared between Lafarge 
and Iberian. 

9 O n 17 June 1986, Iberian sent the Commission an application requesting that 
it find, pursuant to Article 3 of Council Regulation N o 17 of 6 February 1962, 
First Regulation implementing Articles 85 and 86 of the Treaty (OJ, English 
Special Edition 1959-1962, p. 87, hereinafter 'Regulation N o 17'), that there 
were infringements of Article 86 of the EEC Treaty on the part of BPB. On 
3 December 1987, the Commission decided to initiate a proceeding under Arti
cle 3(1) of Regulation N o 17. 
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10 After giving the undertakings an opportunity to reply to the objections raised 
by it, pursuant to Article 19(1) of Regulation N o 17 and Regulation 
N o 99/63/EEC of the Commission of 25 July 1963 on the hearings provided 
for in Article 19(1) and (2) of Council Regulation N o 17 (OJ, English Special 
Edition 1963-1964, p. 47) and after consulting the Advisory Committee on 
Restrictive Practices and Dominant Positions, on 5 December 1988 the Com
mission adopted the contested decision ('the Decision'), the operative part of 
which is as follows: 

'Article 1 

Between July 1985 and August 1986 British Gypsum Ltd infringed Article 
86 of the EEC Treaty by abusing its dominant position in the supply of plas
terboard in Great Britain through a scheme of payments to builders' merchants 
who agreed to purchase plasterboard exclusively from British Gypsum Ltd. 

Article 2 

In July and August 1985 British Gypsum Ltd infringed Article 86 of the EEC 
Treaty by implementing a policy of favouring customers who were not trading 
in imported plasterboard in the provision of priority orders for the supply of 
building plasters at a time of extended delivery for that product which consti
tuted an abuse of its dominant position in the supply of plasterboard in Great 
Britain. 

Article 3 

BPB Industries pic, through its subsidiary British Gypsum Ltd, infringed Arti
cle 86 of the EEC Treaty by abusing its dominant position in the supply of 
plasterboard in Ireland and Northern Ireland: 

— in June and July 1985 by successfully applying pressure on and thereby 
procuring the agreement of a consortium of importers to renounce import
ing plasterboard into Northern Ireland, 

II - 398 



BPB INDUSTRIES AND BRITISH GYPSUM v COMMISSION 

— by a series of rebates on B G products supplied to builders' merchants in 
Northern Ireland between June and December 1985 conditional on their 
not handling any imported plasterboard. 

Article 4 

The following fines are imposed: 

— on British Gypsum Ltd, a fine of E C U 3 million in respect of the infringe
ments of Article 86 of the EEC Treaty referred to in Article 1, 

— on BPB Industries pic, a fine of ECU 150 000 in respect of the infringe
ments of Article 86 of the EEC Treaty referred to in Article 3. 

Articles 5 and 6 

[omissis] '. 

Procedure 

1 1 In those circumstances, by an application lodged at the Registry of the Court 
of Justice on 23 February 1989, BPB and BG brought the present action for 
annulment of the Decision. 

12 The written procedure was completed before the Court of Justice. By order of 
4 October 1989, the Court of Justice granted leave to the Kingdom of Spain to 
intervene in support of the defendant. By order of 15 November 1989, the 
Court of Justice referred the case to the Court of First Instance, pursuant to 
Article 14 of the Council Decision of 24 October 1988 establishing a Court of 
First Instance of the European Communities. By order of 18 January 1990, the 
Court of First Instance granted leave to Iberian to intervene in support of the 
defendant. 
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13 Upon hearing the report of the Judge-Rapporteur, the Court decided to open 
the oral procedure without any preparatory inquiry. However, by way of mea
sures of organization of procedure, the Court, by letter from the Registrar of 
8 November 1991, put a number of questions to the defendant, to which it 
replied by a letter lodged at the Registry of the Court of First Instance on 
16 December 1991. 

14 The main parties and the interveners presented oral argument and answered 
questions put to them by the Court at the hearing on 23 January 1992. 

Forms of order sought 

15 In their application, the applicants claim that the Court should: 

'— declare that the decision of the Commission of 5 December 1988 ordering 
the first applicant to pay a fine of E C U 150 000 and the second applicant to 
pay a fine of E C U 3 000 000 for an alleged infringement of Article 86 of the 
Treaty establishing the European Economic Community is void; 

— order the costs of proceedings to be borne by the defendant'. 

16 In their reply, the applicants claim that the Court should: 

'— annul the Commission's decision; 

— in the alternative, reduce the fines imposed on BPB and/or BG; 

— order the Commission to pay the costs'. 
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17 The defendant contends that the Court should: 

'— dismiss the application; 

— order the applicants to pay all the costs of the proceedings'. 

18 The Kingdom of Spain, intervening, contends that the Court should dismiss 
the action brought by BG and BPB against the Decision, declare that decision 
to be valid and order the applicants to pay the costs, including those of the 
intervener. 

19 Iberian, intervening, contends that the Court should: 

— dismiss the application lodged by the applicants against Decision 
89/22/EEC; 

— declare that decision valid in all respects; 

— order the applicants to pay all costs in the case, including those of the inter
veners. 
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The claims for annulment of the Decision 

20 In support of their claims for annulment of the Decision, the applicants make 
two series of allegations, concerning, firstly, breach of the rights of the defence 
and, secondly, failure to establish any infringement. 

Non-disclosure of documents and observance of the rights of the defence 

— The parties' arguments 

21 The applicants maintain that the Decision should be annulled since the Com
mission failed to disclose to them all the relevant documents which were in its 
possession, to their considerable detriment. They observe, in particular, that 
BG did not have access to certain documents which appear to relate directly to 
its situation and certain objections raised against it. They submit that they are 
entitled to doubt whether some of the documents withheld may be irrelevant. 

22 The applicants refer in particular to the documents supplied to the Commis
sion during inspection visits at the premises of third parties. In their view, the 
fact of refusing any access to the information contained in the document sup
plied to the Commission by a third party constitutes an excessive breach of the 
rights of the defence. The applicants also maintain that the undisclosed docu
ments could have been helpful to BG's case and in such circumstances there 
should be no reason not to disclose such documents to BG. The criterion for 
non-disclosure should not be whether or not the Commission relies on a doc
ument but whether a document is truly confidential. The fact that the Com
mission does not rely on a document does not mean that it is not relevant or 
that the Commission was not influenced by its content and is not sufficient 
reason to refuse to communicate it. 

23 The applicants state that it is manifestly impossible for BG to specify the doc
uments of which disclosure was refused by the Commission and that it was not 
able to consult. According to the applicants, the Commission wrongly asserts 
that its case is based exclusively on documents which BG was able to consult. 
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BG refers toa letter from a merchant of 23 December 1985, to which the Com
mission refers in paragraph 63 of the Decision in order to incriminate BG, 
although the latter was not authorized to examine it. In its view, it follows 
from the judgment of the Court of Justice in Case 53/85 AKZO Chemie v 
Commission [1986] ECR 1965 that the Commission is under a duty to disclose 
confidential documents to an undertaking whenever they are liable to harm its 
interests and, therefore, the Commission should have disclosed to it at least a 
summary of the documents in its possession. 

24 The applicants maintain that their reservations concerning the Commission's 
claim that it was not influenced by undisclosed documents are justified since it 
was only after BG insisted that it do so that the Commission disclosed the evi
dence of Mr May, a building consultant, which it later used in the Decision. 
BG should be entitled to make its own judgment about which documents are 
relevant to its interests. 

25 As regards the documents described in the Commission's letter of 19 February 
1988, BG draws attention to the fact that the Commission failed to distinguish 
between the documents disclosed by third parties on a confidential basis and 
documents which contained business secrets. As regards the documents men
tioned in the Commission's defence, BG considers that that information 
should have been disclosed to it in the course of the administrative procedure 
(Opinion of Advocate General Warner in Case 30/78 Distillers Company v 
Commission [1980] ECR 2229, at 2267). 

26 The Commission contends that the Decision is based exclusively on documents 
to which BG had access. It maintains that BG has not specified any document 
on which it relied to form its opinion and to which BG did not have access. 
According to the Commission, the right of access to its files does not extend 
to all documents which do not contain business secrets. It refers to the judg
ment of the Court of Justice in Joined Cases 43/82 and 63/82 VBVB and VBBB 
v Commission [1984] ECR 19, paragraph 25, taking the view that the judgment 
in AKZO Chemie v Commission, cited above, to which BG refers, relates to a 
different issue, namely whether it is possible for the Commission to supply 
certain information to a complainant. 
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27 In the present case, the Commission considers that it granted the applicants 
access to certain documents on which it did not rely, thus going beyond its 
obligations. In giving BG access to the files, the Commission excluded only 
documents that were disclosed to the Commission by third parties subject to a 
request for confidentiality, the annual accounts of one undertaking, publicity 
sheets of two undertakings, the organization chart of one undertaking, and 
documents considered to be of interest as possibly disclosing the existence of 
Article 85 infringements by undertakings which did not include BPB. More
over, a non-confidential description was given of those documents in the Com
mission's letter of 19 February 1988. The Commission considers that that 
description was sufficient to enable BG to ascertain that they had no bearing 
on the findings which it made. 

28 As to the letter from a merchant of 23 December 1985 referred to by BG, the 
Commission states that it was annexed to a letter which BG sent to the Com
mission on 30 September 1986 and that consequently BG had access to each of 
those letters. As regards Mr May's report, the Commission states that it always 
considered it to be accessible to BG; it refers, in that connection, to the sum
mary in the annex to the Statement of Objections and to the documents 
appended to the application. Finally, the Commission states that the distinc
tion between business secrets and other information suggested by the appli
cants is not decisive in establishing whether an undertaking is entitled to access 
to the Commission's file. 

The Court's assessment 

29 As the Court of First Instance noted in its judgment in Case T-7/89 Hercules 
Chemicals v Commission [1991] ECR11-1711, the Commission, in its Twelfth 
Report on Competition Policy (pp. 40 and 41), imposed on itself a number of 
rules concerning access to the file in competition cases. According to those 
rules: 'the Commission permits the undertakings involved in a procedure to 
inspect the file on the case. Undertakings are informed of the contents of the 
Commission's file by means of an annex to the Statement of Objections or to 
the letter rejecting a complaint, listing all the documents in the file and indi
cating documents or parts thereof to which they may have access. They are 
invited to come and consult these documents on the Commission's premises. 
If an undertaking wishes to examine only a few of them the Commission may 
forward copies. However, the Commission regards the documents listed below 
as confidential and accordingly inaccessible to the undertaking concerned: (i) 
documents or parts thereof containing other undertakings' business secrets; (ii) 
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internal Commission documents, such as notes,drafts or other working papers; 
(iii) any other confidential information, such as documents enabling complain
ants to be identified where they wish to remain anonymous, and information 
disclosed to the Commission subject to an obligation of confidentiality'. The 
Court inferred from this that the Commission 'has an obligation to make avail
able to the undertakings involved in Article 85(1) proceedings all documents, 
whether in their favour or otherwise, which it has obtained during the course 
of the investigation, save where the business secrets of other undertakings, the 
internal documents of the Commission or other confidential information are 
involved' (paragraphs 53 and 54). 

30 Furthermore, in its judgment in Joined Cases T-10/92 to T-12/92 and T-15/92 
Cimenteries CBR and Others v Commission [1992] ECR 11-2667, the Court of 
First Instance held that 'the procedure for access to the file in competition cases 
is intended to enable the addressees of a Statement of Objections to examine 
evidence in the Commission's file so that they are in a position effectively to 
express their views on the conclusions reached by the Commission in its State
ment of Objections on the basis of that evidence. Access to the file is thus one 
of the procedural safeguards intended to protect the rights of the defence and 
to ensure, in particular, that the right to be heard, provided for in Article 19(1) 
and (2) of Regulation N o 17 and Article 2 of Regulation N o 99/63 can be exer
cised effectively. It follows that the right of access to the file compiled by the 
Commission is justified by the need to ensure that the undertakings in ques
tion are able properly to defend themselves against the objections made against 
them in the Statement of Objections' (paragraph 38). 

31 In the present case, it is apparent from the documents before the Court that 
the Commission did not deny the applicant undertakings access to the file 
compiled by it. It appears, in particular, from the documents produced by the 
applicants themselves that, in pursuance of the abovementioned commitments 
given by the Commission in its Twelfth Report on Competition Policy, pub
lished in 1982, the Statement of Objections was accompanied by an annex con
taining a list summarizing all the 2095 documents which make up the Com
mission's file. It is apparent from that document, produced as Annex 6 to the 
application submitted to the Court, that it contained, in addition to the date 
on which each of the documents was drawn up, information of two kinds. 
First, it gave a breakdown of the documents according to their nature. For that 
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purpose, a classification under 15 headings was notified to the applicants. The 
document in question contains, for each document or group of documents, an 
indication of the key figure or, as the case may be, figures corresponding to 
the heading appropriate to the document or group of documents. Secondly, the 
list indicates, for each document or group of documents, whether it is acces
sible to the applicant (A), partially accessible to the applicants (B) or not acces
sible to the applicants (N). 

32 Thus, it appears that six categories of documents were not made accessible to 
the applicants. They are, first, documents for purely internal Commission pur
poses (documents 234, 235, 290 to 318, 321, 324 to 335, 337 to 347, 367 to 382, 
1329 and 1330, 1535 to 1539, 1543, 1580 to 1589, 1594, 1880 to 1882, 1907 to 
1971, 1985 to 2049, 2054 to 2095); secondly, certain correspondence with third-
party undertakings (documents 240, 252, 253 to 281, 322 and 323, 336, 348 to 
361, 363 to 366, 385, 386 to 395, 1323 to 1328, 1529 and 1530, 1544 to 1546, 
1559, 1596 to 1599, 1602 to 1607, 1613 to 1683, 1891 to 1903, 1972 to 1984); 
thirdly, certain correspondence with the Member States (documents 282 to 289, 
1690 and 1691); fourthly, certain published information and studies (docu
ments 1904, 2051 and 2052); fifthly, certain reports of verifications (documents 
399 to 506); sixthly, and lastly, a reply to a request for information made under 
Article 11 of Regulation N o 17 (document 1699). 

33 It is thus apparent that the applicants have no real grounds for complaining 
that the Commission did not make accessible to them certain purely internal 
documents, which the Court of First Instance has already decided did not have 
to be disclosed. The same applies necessarily to certain correspondence with 
the Member States and published documents and studies. The same applies 
again to the reports of verifications, the answer to a request for information 
made by the Commission and certain correspondence with third-party under
takings, to which the Commission was entitled to refuse access by reason of 
their confidential nature. An undertaking to which a Statement of Objections 
has been addressed, and which occupies a dominant position in the market, 
may, for that very reason, adopt retaliatory measures against a competing 
undertaking, a supplier or a customer, who has collaborated in the investiga
tion carried out by the Commission. Finally, for the same reason, the appli
cants cannot maintain that the complaint submitted to the Commission under 
Article 3 of Regulation N o 17 was wrongly made only partially available to 
them (documents 1 to 233). Accordingly, the Commission's refusal to disclose 
those documents to the applicants cannot, in this case, affect the legality of the 
Decision. 
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34 It must also be observed that the Commission, which was not contradicted on 
that point at the hearing, established in its rejoinder that the letter from a mer
chant referred to in paragraph 63 of the Decision was annexed to another let
ter sent by BG itself to the Commission. Thus, on the one hand, BG was famil
iar with the letter in question and, on the other, that document, numbered 
1312, was in any event, as contended by the Commission, perfectly accessible 
to the applicants, as is apparent from Annex 6 to the application, described 
above. It must also be pointed out that, in any event, Mr May's report was 
made available to the applicants, and the applicants cannot base any argument 
relating to the regularity of the administrative procedure on the fact that they 
were initially refused access to that document. 

35 Having regard to all the foregoing considerations, it follows that the adminis
trative procedure before the Commission was conducted in observance of the 
rights of the defence and that in particular the applicants, which, moreover, 
merely make uncertain and hypothetical allegations to the contrary, were in a 
position to put forward all their arguments and pleas in their defence effec
tively at the hearing before the Commission. It follows that the applicants' 
allegation that the rights of the defence were disregarded has no factual basis 
and must therefore be dismissed. 

Establishment of the infringement 

36 The applicants make two pleas to the effect that no infringement of Article 86 
of the Treaty was established. Those pleas relate, first, to the abuse of a dom
inant position — the existence of which is not denied — and, secondly, to the 
effect on trade between Member States. 

I — Abuse of a dominant position 

37 The first plea, namely that no abuse of a dominant position was established, 
has three limbs. It concerns, firstly, the exclusive supply arrangements and pro
motional payments; secondly, the priority deliveries of plaster; and, thirdly, the 
specific practices adopted in Ireland and Northern Ireland. 
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A — The exclusive supply arrangements and promotional payments 

— The contested measure 

38 According to Article 1 of the Decision, between July 1985 and August 1986 
BG infringed Article 86 of the EEC Treaty by abusing its dominant position 
in the supply of plasterboard in Great Britain through a scheme of payments 
to builders' merchants who agreed to purchase plasterboard exclusively from 
it. 

39 The Decision (paragraphs 58, 60-64, 68 and 69) indicates that, from January to 
June 1985, BG set up a system providing for regular payments to merchants 
who were prepared to obtain their supplies exclusively from BG. Those pay
ments were to be made in the form of regular contributions by BG to their 
advertising and promotional expenses. The arrangements were to be negotiated 
at the highest level and would not be disclosed publicly. In return for those 
promotional payments, the merchants had to agree to obtain their supplies 
exclusively from BG. On 2 July 1985, or even earlier, BG decided that the 
scheme should be offered to a very large customer, which was under pressure 
to reconsider its buying policy in view of competition from other merchants 
who were selling Lafarge and Iberian plasterboard. Monthly payments in ster
ling were made from August 1985. Subsequently, similar arrangements were 
offered to other merchants all of whom, with one exception, were or had been 
handling plasterboard from Lafarge or Iberian. Monthly payments were made 
to those merchants. The payments, based on oral agreements or exchanges of 
letters, were subject to certain conditions, in particular the obligation for the 
recipients to buy only BG plasterboard. From September 1986, BG phased out 
payments to the merchants as it introduced a stock incentive scheme {Super 
Stockist Scheme). 

40 The Decision (paragraphs 123, 124 and 127) concludes that, as a response to 
competition, BG adopted a policy of rewarding the 'loyalty' of customers who 
obtained all their plasterboard requirements from it. The offer of promotional 
payments to individually selected merchants, rather than under a general 
scheme based on objective criteria, served further to reinforce a close trading 
relationship between BG and the recipients of the payments, strengthening the 
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ties between B G and those customers as a result of the exclusionary nature of 
the scheme. Exclusivity or 'loyalty' was an objective in itself, namely to pre
vent the merchants in question from buying and selling imported plasterboard. 

41 According to the Decision (paragraphs 128 and 129), the payments made by 
BG were the immediate cause of the merchants' decision to cease handling 
imported plasterboard. The exclusive purchase arrangements meant that the 
merchants tied themselves to BG for the future, and this constituted an abuse 
of a dominant position by BG. 

— The parties' arguments 

42 The applicants maintain that the Commission wrongly concluded that BG 
established a system of payments to merchants of which one of the purposes 
was to ensure exclusivity of purchases by them. They do not accept that the 
supply arrangements which operated between July 1985 and August 1986 
could have amounted to an abuse of a dominant position. They put forward 
various arguments in that connection. 

43 First, they consider that the arrangements were normal buyer/seller agree
ments, negotiated ad hoc with individual customers, on lines which are stan
dard practice in the United Kingdom building suppliers' industry, and 
responded to the growing buying power of merchants. The system, applied in 
a situation where there was little brand loyalty, involved an offer to make reg
ular payments to merchants in the form of contributions to their advertising 
and promotional expenses, subject to compliance with a number of conditions, 
one of which was that they should stock a large range of plasterboard and 
undertake promotional activities. 

44 According to the applicants, the Commission wrongly concluded from the 
documents referred to in paragraph 58 of the Decision that the main purpose 
of those payments was to ensure exclusive purchasing by the merchants and, 
consequently, to close the market to foreign competition. In fact, they state, 
those documents related simply to discussions of plans and possible strategies, 
which cannot, in themselves, constitute an infringement of the competition 
rules. The reference to exclusivity was merely the response to merchants who 
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suggested various exclusivesupply arrangements. The system was thus a 
response to some of BG's customers, being designed to reward their loyalty 
and primarily intended to establish close links with long-standing valued cus
tomers, in a competitive environment which was changing as a result of the 
growing buying power of those customers. The applicants deny that the exclu
sivity arrangements were an essential precondition for a merchant to be able to 
receive promotional support. They refer to a company which received such 
support, even though it continued to import Spanish plasterboard. Thus, in 
their view it is clear from the documents before the Court that not all the con
ditions in the scheme as originally devised were applied. 

45 The applicants then state that BG did not discriminate between merchants who 
entered into a promotional payments agreement and those who did not. They 
state that the merchants who traded with Iberian never stopped trading with 
BG and that the promotional payments did not have the effect of causing rela
tions with merchants who did not accept them to be discontinued. The atti
tude of merchants who did not order imported plasterboard after accepting 
promotional payments might have been inspired by other factors, such as dif
ficulties in obtaining supplies of imported plasterboard, quality and limitations 
on the range of sizes and types of imported plasterboard available. 

46 Contrary to the conclusion arrived at by the Commission in paragraph 129 of 
the Decision, the applicants do not accept that merchants tied themselves to 
BG for the future. They were free to cancel their contractual arrangements 
with BG at any time or to refuse promotional payments and continue to sell 
imported plasterboard. 

47 The applicants also state that, as the main supplier to the United Kingdom 
plasterboard market, BG has a responsibility for ensuring that distribution of 
plasterboard is maintained on a regular and reliable basis. The loyalty on the 
part of merchants which BG wished to establish was necessary in order to 
ensure continuity and regularity of supplies to the whole market, on the most 
advantageous terms. That would have been impossible if the most demanded 
products could have been offered at a small discount by Iberian to BG's larg
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est customers, leaving only theless profitable products and outlets to be sup
plied by BG. The applicants consider that BG's behaviour contributed to 
improving the distribution of plasterboard in the United Kingdom. They also 
submit that the deliveries of Spanish plasterboard, characterized as they were 
by their low prices, their concentration on a few sizes that were in high 
demand and irregularity of supplies, constituted a threat to the adequate sup
ply of the United Kingdom market as a whole. 

48 The applicants, relying on the judgment of the Court of Justice in Case 85/76 
Hoffman-La Roche v Commission [1979] ECR 461, also submit that the pro
motional agreements with merchants fulfil the requirements for an exemption 
under Article 85(3) of the EEC Treaty. The lack of notification does not con
stitute an obstacle to exemption provided that, as held in the judgment of the 
Court of Justice in Case 43/69 Bilger [1970] ECR 127, a contract between a 
producer and a retailer by which the latter undertakes to obtain his supplies 
solely from the said producer, who is established in the same Member State, is 
exempt from notification. According to the applicants, the Commission pre
judged the issue by declaring that there is no scope for any derogation. 

49 In response to the Commission's argument that merchants were prevented 
from building up sufficient stocks of competing products, the applicants state 
that that argument would be correct only if BG required merchants to hold an 
abnormally wide range of plasterboard, thus reducing the stock space available 
for the most popular sizes of boards, which were the only ones that were being 
imported. However, that did not happen. 

so The applicants claim that the Commission's view that an exclusive relationship 
is established to the extent to which an undertaking agrees to abstain from 
business with third parties, even if that abstention relates to a limited quantity 
of its requirements, represents an attempt to alter the basis of the Decision. 
They consider that such a broad interpretation of the notion of exclusivity has 
no foundation in law or in practice. According to the applicants, it is normal 
commercial practice to establish long-term business relationships with certain 
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suppliers and it is inherentin competition that a contract concluded with one 
supplier precludes the possibility for another supplier to obtain that contract. 
Exclusivity or quasi-exclusivity means, in their view, that a merchant is under 
an obligation to buy all or most of his requirements from a given supplier. 
Accordingly, it is incorrect to assert, as the Commission does, that encourag
ing fidelity or close ties with merchants would in practice result in an agree
ment between BG and its merchant customers to take a certain proportion of 
the customers' requirements from BG. 

51 The applicants also emphasize that the fact that BG did not practise discrimi
nation against customers who bought imported plasterboard shows that the 
system was not intended to tie merchants. The promotional payments have no 
bearing on the arrangements concerning rebates. In so far as they are intended 
to reward merchants for the promotional efforts made by them, those pay
ments cannot be regarded as equivalent to the grant of more advantageous con
ditions to such merchants. 

52 Finally, it is, in the applicants' view, incorrect to state that the system of pro
motional payments was a reaction to the threat of imports or that it was 
intended to dissuade Iberian from importing or to weaken Iberian. The scheme 
was intended to increase market penetration for plaster products against non-
gypsum products and not against imported plasterboard as such, in view of the 
absence of brand loyalty. Moreover, since the promotional payments made 
were subject to the requirement that the merchants buy plasterboard exclus
ively from BG, it was of little importance that, after promotional payments 
were made, instructions were given not to place further orders for imported 
plasterboard. 

53 The Commission, for its part, first states that it is the attempt of BG, an under
taking in a dominant position, to secure the loyalty of the merchants in order 
to prevent the delivery of certain competing products which it described, in the 
Decision, as an abuse of a dominant position. According to the Commission, 
it is of little importance that the making of promotional payments is standard 
practice. Even a standard practice may be abusive where it is pursued by an 
undertaking in a dominant position. 
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54 As regards the purpose of the system, the Commission considers that an agree
ment intended to reserve a specified quantity of supply or demand in favour of 
one or several parties does restrict competition irrespective of the percentage 
of the total requirements of the buyer or seller covered by the agreement. The 
restrictive nature of exclusive dealing lies not in a possibly total foreclosure of 
the undertaking's demand but in the undertaking's relinquishment of its free 
choice of contract partners for the quantities reserved under the loyalty or 
fidelity agreement, regardless of whether those quantities represent 80, 60 or 
even 30% of the buyer's requirements. The Commission points out, in that 
regard, that BG sought to establish a link with its customers which involved 
the exclusion of imported plasterboard and that that — albeit relative — loy
alty, being a precondition for receiving the payments, was equivalent to an 
exclusive arrangement. According to the Commission, it is immaterial that pro
motional agreements may have other objectives than mere exclusivity or loy
alty; it is even pointless to ask whether that was the main or secondary pur
pose, since it is sufficient, in order to establish the existence of abuse, for 
exclusivity to be one of the aims of the agreements. At the hearing, the Com
mission emphasized that the idea of loyalty payments was put forward for the 
first time in an internal memorandum of 16 January 1985. In that memoran
dum — and also in that of 1 May 1985 — the first condition laid down for 
receipt of the payments was the obtaining of supplies exclusively from BG. 
Finally, in the report of the meeting where the question of imports had been 
discussed, the only answer given by the Chairman, when the idea was put for
ward, was: 'Look into ways of getting exclusivity'. 

55 As regards the question whether BG practised discrimination between mer
chants who had signed an agreement with a view to obtaining promotional 
payments and those who had not done so, the Commission states that that 
argument is irrelevant, since the Decision does not contain any finding of abuse 
committed by B G through discrimination between its customers. 

56 As regards the effects into the future of the promotional payments, the Com
mission states that the agreements rewarded past loyalty and the payments 
offered had to be earned by the merchants. The possibility of termination of 
loyalty arrangements at any time does not eliminate their abusive nature. The 
Commission also considers that the applicants' statement that it was the mer
chants who asked for the loyalty payments is contradicted by the documents 
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before the Court, from which it appears that BG discussed and planned a 
scheme for payments to be offered subject to certain conditions, one of which 
was exclusivity. In any event, a dominant undertaking commits an attempt to 
exclude a competitor not only when it imposes exclusive arrangements but also 
when it agrees to participate in such arrangements after having been 
approached by its customers. 

57 As regards the claimed entitlement to an exemption under Article 85(3) of the 
EEC Treaty, the Commission points out that the Decision is not based on Arti
cle 85 but on Article 86 of the Treaty. In any event, the conditions for an 
exemption — for which, moreover, the applicants never applied — were, in the 
Commission's opinion, manifestly not satisfied. 

58 As regards the conduct of Iberian, the Commission states that, whatever the 
circumstances in which Iberian introduced plasterboard into the market, its 
conduct did not authorize BG to appoint itself the guardian, through exclusive 
arrangements, of the reliability of plasterboard supplies which was allegedly 
threatened by Iberian's marketing strategy. 

59 The applicants' argument that the system of promotional payments was 
intended to promote plaster products, not BG's products, is rejected by the 
Commission. First, it doubts, on the basis of Mr Clark's statement, which was 
annexed to the application, that brand loyalty for plaster products is as limited 
as the applicants claim. Secondly, the Commission considers that it is impos
sible to separate the two objectives pursued by a scheme designed to ensure 
customer loyalty, namely the concern to secure exclusivity of purchases on 
their part and the desire to prevent imports of plasterboard. Loyalty is an 
exclusionary concept irrespective of the underlying intention or motive. 

60 The Spanish Government considers, referring inter alia to paragraph 59 of the 
Decision, that BG's internal documents to which the Commission had access 
show that BG's intention was to tie its customers by making payments to them 
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in returnfor exclusive purchasing, in order to recover in that way part of the 
market which had been lost to importers. Even without such evidence, that aim 
is apparent from the context in which BG's practices developed. The Spanish 
Government points out, in that connection, that the making of loyalty pay
ments is a practice expressly excluded by Article 86(c) of the EEC Treaty, as 
the Court emphasized in its judgment in Case 87/76 Hoffman-La Roche, cited 
above. 

61 The intervener, Iberian, states that loyalty payments made by a dominant sup
plier to its customers have an exclusionary effect and that it has had experience 
of this, by discovering that it was denied access to new customers. At the hear
ing, it added that BG's practices led it to abandon any marketing activity for 
plasterboard in the United Kingdom and Ireland. 

— The Court's assessment 

The extent to which the facts are established 

62 It is apparent from the documents before the Court, and in particular the 
abovementioned memorandum of 16 January 1985, produced by the applicants 
themselves and appended as Annex 13 to the application, and from the min
utes of the Senior Management Committee of BG, produced by the applicants 
and appended as Annex 14 to the application, and to which the Decision refers 
in paragraph 58, that at the beginning of 1985 discussions were held within BG 
concerning the strategy to be adopted in the face of competition from imported 
plasterboard from France and Spain. At the meeting of the Senior Management 
Committee, the Managing Director instructed the Marketing Director ' to give 
adequate consideration in formulating the market strategy of how to reward 
loyalty to those merchants who remained exclusively with' BG. At the same 
time, the Marketing Director felt that it was appropriate to support merchants 
who were prepared to cooperate with BG, as is apparent from the abovemen
tioned memorandum, according to which 'The merchant should buy his plas
terboard, and accessories if appropriate, from us exclusively'. In a memoran
dum of 1 May 1985, produced by the applicants and appended as Annex 15 to 
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the application, and to which the Decision refers in paragraph 59, the Market
ing Director of BG, referring to discussions within the Executive Meeting, out
lined the conditions which the latter wished to see negotiated. The first of 
those conditions was exclusivity, whereby the merchant had to undertake to 
purchase all his plasterboard and related products exclusively from BG. 
According to that memorandum, that action would prevent the loss of cus
tomers and at the same time would make it possible to recover the market 
share lost by BG to its competitors. 

63 Even though BG emphasizes that the documents referred to in paragraph 58 
of the Decision were merely the basis for a discussion of possible plans and 
strategies, it is apparent from the documents before the Court — and BG does 
not seriously contest this — that from July 1985 it implemented the marketing 
strategy decided on during the previous months and concluded individual oral 
or written contracts with, in particular, dealers who handled or had handled 
Lafarge or Iberian plasterboard. As is apparent in particular from, first, para
graph 68 of the Decision, the accuracy of which has not been contested, 
according to which BG, during the procedure before the Commission, sup
plied copies of letters offering and accepting the monthly payments and, sec
ondly, the letter from a merchant of 23 December 1985, referred to above, pro
duced as Annex A to the rejoinder, in which that merchant informs BG of its 
agreement regarding promotional payments of UK £500 per month in return 
for an undertaking to obtain supplies exclusively from BG, those dealers 
undertook, inter alia, to buy plasterboard exclusively from BG, whilst BG 
undertook periodically to make promotional payments to them. As from Sep
tember 1986, BG phased out the promotional payments as it introduced the 
Super Stockist Scheme. 

6 4 That is the background against which it must be decided whether the contracts 
at issue constituted abuse of BG's dominant position. 

The abusive nature of the exclusive purchasing arrangements 

65 The Court considers, in limine, that the applicants are correct in their view that 
the making of promotional payments to buyers is a standard practice forming 
part of commercial cooperation between a supplier and its distributors. In a 
normal competitive market situation, such contracts are entered into in the 
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