SCHNEIDER ELECTRIC v COMMISSION

JUDGMENT OF THE COURT OF FIRST INSTANCE
(Fourth Chamber, Extended Composition)

11 July 2007 °

In Case T-351/03,

Schneider Electric SA, established in Rueil-Malmaison (France), represented by
A. Winckler and M. Pittie, lawyers,

applicant,

supported by

French Republic, represented by G. de Bergues, acting as Agent,

intervener,

Commission of the European Communities, represented initially by P. Oliver,
E. Gippini Fournier and C. Ingen-Housz, subsequently by P. Oliver, O. Beyne and
R. Lyal, and lastly by P. Oliver, R. Lyal and F. Arbault, acting as Agents,

defendant,
* Language of the case: French.
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supported by

Federal Republic of Germany, represented by W.-D. Plessing and M. Lumma,
acting as Agents,

intervener,

APPLICATION for compensation for the damage allegedly suffered by the applicant
by reason of the unlawfulness of the procedure for examination of the compatibility
with the common market of the concentration between Schneider Electric SA and
Legrand SA,

THE COURT OF FIRST INSTANCE OF THE EUROPEAN COMMUNITIES
(Fourth Chamber, Extended Composition),

composed of H. Legal (President), I. Wiszniewska-Bialecka, V. Vadapalas,
E. Moavero Milanesi and N. Wahl, Judges,

Registrar: K. Poche¢, Administrator,

having regard to the written procedure and further to the hearing on 25 April 2007,
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gives the following

Judgment

Legal background

In the version applicable to these proceedings, Article 2(3) of Council Regulation
(EEC) No 4064/89 of 21 December 1989 on the control of concentrations between
undertakings (OJ 1989 L 395, p. 1 and corrigendum OJ 1990 L 257, p. 13), as
amended by Council Regulation (EC) No 1310/97 of 30 June 1997 (OJ 1997 L 180,
p. 1) (‘the regulation’), provides that a notified concentration which creates or
strengthens a dominant position as a result of which effective competition would be
significantly impeded in the common market or in a substantial part of it is to be
declared incompatible with the common market.

Article 3(1)(b) of the regulation provides that a concentration is to be deemed to
arise where a company acquires direct or indirect control of another undertaking, in
particular by the purchase of securities or assets.

Article 6(1)(b) of the regulation states that the Commission is to declare compatible
with the common market concentrations notified to it under the regulation which,
although falling within its scope, do not raise serious doubts as to their
compatibility.
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If that is not the case, the Commission is to decide to initiate the in-depth control
procedure (‘a decision to initiate phase II'), in accordance with Article 6(1)(c).

Article 10(1) states that those decisions must be taken within one month of the day
following the receipt of a notification of a concentration or the day following the
receipt of the complete information.

Article 8(2) and (3) respectively enable the Commission to adopt, as part of the
phase II control, either a decision of compatibility, where appropriate after
modifications made by the undertakings concerned to their notified concentration
plan, or a decision of incompatibility.

Article 10(3) states that decisions declaring a concentration incompatible with the
common market must be taken within four months of the date on which phase Il is
initiated.

Under Article 8(4), where a concentration that is declared incompatible has already
been implemented, the Commission may, in a decision pursuant to Article 8(3) or by
a separate decision, require the undertakings to be separated or any other action that
may be appropriate to restore conditions of effective competition.

Under Article 10(6), the notified transaction is to be deemed compatible with the
common market where the Commission has not taken either a decision to initiate
phase II by the end of one month following notification or receipt of complete
information, or a decision on the compatibility of the transaction within four
months following the initiation of phase IL
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Under Article 10(5), where the Community judicature gives a judgment that annuls
a Commission decision, the periods laid down by the regulation start again from the
date of the judgment.

Article 7(1) states that a concentration is not to be put into effect either before its
notification or within the first three weeks following its notification.

Article 7(3) states that Article 7(1) is not to impede the implementation of a public
bid which has been notified to the Commission, provided that the acquirer does not
exercise the voting rights attached to the securities in question or does so only to
maintain the full value of those investments and on the basis of a derogation granted
by the Commission pursuant to Article 7(4).

Under Article 7(4), the Commission may, on request, grant a derogation from the
obligations imposed in Article 7(1) or (3) in order to prevent serious damage to one
or more undertakings concerned by a concentration. That derogation may be made
subject to conditions and obligations in order to ensure conditions of effective
competition. A derogation may be applied for and granted at any time, even before
notification or after the transaction.

Finally, Article 18(1) of the regulation provides that, before taking any decision
provided for inter alia in Article 8(3), the Commission is required, at every stage of
the procedure up to the consultation of the Advisory Committee, to give the
persons, undertakings and associations of undertakings concerned the opportunity
of making known their views on the objections against them.
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Article 18(3) provides that the Commission is to base its decision only on objections
on which the parties have been able to submit their observations and that the rights
of the defence are to be fully respected in the proceedings.

Background to the dispute

Schneider Electric SA (‘Schneider’) and Legrand SA (‘Legrand’) are French
companies engaged in the production and sale of products and systems in the
electrical distribution, industrial control and automation sectors (Schneider) and
electrical equipment for low-voltage installations (Legrand).

The electrical products distribution sector is divided into segments according to the
following product markets:

Segment Name Products
Segment 1 Main low-voltage Cabinet components, circuit breakers, fuses,
switchboards etc.
Segment 2 Distribution panel Cabinet components, circuit breakers, fuses,
boards etc.
Segment 3 Cableways and busbar | Cableways and busbar trunking
trunking
Segment 4 Final panel boards Cabinet components, circuit breakers, fuses,
switches and differential circuit breakers, etc.
Segment 5A Electrical equipment |Ultraterminal equipment;
downstream from the | Control systems; Security and protection
final panel board systems; Components for communication
system networks
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Segment 5B Distribution installa- |Shunt boxes, fixing and wiring equipment
tion accessories for use downstream of the final panel board
and downstream of the installation

Segment 5C Trunking Floor boxes, wall trunking, conduits, etc.
Industrial compo- Transformation and |Control and signalling accessories. Equip-
nents supply products ment to provide alternating current or direct

current electrical supply to industrial equip-
ment. Connection equipment used to control
industrial equipment

The wholesalers, who are local distributors, buy from industrial manufacturing
groups the range of materials which installation engineers and switchboard
assemblers need. The latter assemble the various components of electric switch-
boards.

Schneider and Legrand informed the Commission of a plan, within the meaning of
Article 3(1)(b) of the regulation, whereby Schneider would acquire control of
Legrand in its entirety by means of a public exchange offer (‘the offer’).

A letter of 12 January 2001 exchanged by the chairmen of the two companies
provided that the chairman of the board of directors of Legrand would be personally
involved in the preparation of any solution proposed to the Commission and that no
commitment concerning Legrand could be submitted or agreed to by either of the
companies without the prior agreement of the chairmen of the boards of directors of
Schneider and Legrand.

II - 2257



21

22

23

24

25

26

JUDGMENT OF 11. 7. 2007 — CASE T-351/03

On 15 January 2001, the two companies announced their agreement concerning the
proposed concentration (‘the transaction’) and Schneider lodged a draft offer in
respect of Legrand’s shares with the French Financial Markets Council (Conseil
francais des marchés financiers), Paris.

The offer was open from 1 February to 7 March 2001 and was formally notified to
the Commission on 16 February 2001.

In their Form CO relating to the notification of a concentration, the notifying parties
stated among other things that, as regards the effects of the transaction on supplies
between segments 4 and 5 of the sectoral markets in question, there was little reason
to believe that there would be any conglomerate effects in consequence of the
transaction.

Considering that the transaction raised serious doubts as to its compatibility with
the common market, on 30 March 2001 the Commission initiated phase II of the
investigation under Article 6(1)(c) of the regulation.

By letter of 6 April 2001, the Commission sent a request for information to
Schneider and Legrand under Article 11(1) of the regulation.

That request was followed by a formal decision under Article 11(5) of the regulation,
dated 27 April 2001, the effect of which, under Article 10(4), was to suspend the
four-month period available to the Commission, reckoned from the initiation of
phase II, to take a decision on the compatibility of the transaction.
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Following an annulment decision by the Cour d’appel de Paris (Court of Appeal,
Paris, France), in proceedings by minority shareholders of Legrand contesting the
admissibility of the offer, on 7 June 2001 Schneider lodged an amended offer, which
was declared admissible and was launched on 21 June 2001 and closed on 25 July
2001.

On 3 August 2001, the Commission sent Schneider a statement of objections in
which it concluded that the transaction would create or strengthen a dominant
position on a number of national sectoral markets.

On 6 August 2001, the Commission des opérations de bourse (French Stock
Exchange Commission) announced the final outcome of Schneider’s offer, by virtue
of which Schneider acquired 98.7% of the shares in Legrand.

In their response of 16 August 2001 to the statement of objections, the parties to the
transaction contested the market definition adopted by the Commission and its
analysis of the impact of the transaction on those markets.

On 29 August 2001, a meeting was held between the notifying undertakings and
Commission staff for the purpose of defining any modifications to the transaction
which might resolve the competition problems raised by the Commission.

To that end, Schneider proposed corrective measures to the Commission on several
occasions.

II - 2259



33

34

35

JUDGMENT OF 11. 7. 2007 — CASE T-351/03

In a note of 25 September 2001 to the Member of the Commission responsible for
competition matters, Schneider and Legrand expressed their utter surprise at the
Commission’s negative reaction to their latest proposals, since those proposals
envisaged that Legrand would withdraw from the markets for panel-board
components throughout the entire European Economic Area (‘the EEA’).

On 10 October 2001, the Commission adopted, under Article 8(3) of the regulation,
Decision 2004/275/EC declaring the transaction incompatible with the common
market (Case COMP/M.2283 — Schneider-Legrand) (OJ 2004 L 101, p. 1; ‘the
incompatibility decision’).

The Commission concluded, in recital 782 to the incompatibility decision, that the
notified transaction would create a dominant position with the effect of significantly
restricting effective competition on the following national sectoral markets:

— the markets in moulded case circuit breakers, miniature circuit breakers and
cabinets for distribution boards in Italy;

— the markets in miniature circuit breakers, earth leakage protection and
enclosures for final panel boards in Denmark, Spain, Italy and Portugal;

— the markets in mains connection circuit breakers in France and Portugal;

— the market in cable trays in the United Kingdom;
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— the market in sockets and switches in Greece;

— the market in weatherproof wiring accessories in Spain;

— the market in fixing and connecting equipment in France;

— the market in transformation equipment in France;

— the market in control and signalling units in France.

The Commission also considered, in recital 783 to the incompatibility decision, that
the transaction would strengthen a dominant position, thereby significantly
restricting effective competition on the following French markets:

— the markets in moulded case circuit breakers, miniature circuit breakers and
cabinets for distribution boards;

— the markets in miniature circuit breakers, earth leakage protection and
enclosures for final panel boards;
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— the market in sockets and switches;

— the market in weatherproof wiring accessories;

— the market in emergency lighting systems or self-contained emergency lighting
units.

The Commission also considered that the corrective measures proposed by
Schneider were not such as to resolve the competition problems identified in the
incompatibility decision.

Since, as a result of holding 98.1% of Legrand’s capital, Schneider had brought about
a concentration subsequently declared incompatible with the common market, on
24 October 2001 the Commission adopted a second statement of objections for the
purpose of separating Schneider and Legrand.

In that document, the Commission proposed making an order requiring Schneider,
under Article 8(4) of the regulation, to dispose of assets in Legrand to the extent that
it would no longer hold a significant position, in order to restore effective
competition with sufficient certainty and within a sufficiently short period. The
Commission also considered it necessary to take immediate steps to entrust the
management of Schneider’s holding in Legrand to an experienced and independent
trustee.
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In response to a request made by Schneider, the Commission adopted a decision on
4 December 2001, which authorised Schneider, on the basis of Article 7(4) of the
regulation, to exercise the voting rights attaching to its shareholding in Legrand
through a trustee appointed by Schneider and on the terms laid down in an
agreement approved by the Commission.

On 10 December 2001, Schneider and Salustro Reydel Management, the trustee,
signed the agreement appointing the latter as trustee.

On 13 December 2001, Schneider brought an action before the Court of First
Instance for the annulment of the incompatibility decision (Case T-310/01) and, by a
separate document, asked the Court of First Instance to adjudicate under the
expedited procedure in accordance with Article 76a of its Rules of Procedure.

On 23 January 2002, the Court dismissed that application, having taken account of
the nature of the case and, in particular, the volume of the application and the
documents annexed to it.

On 30 January 2002, the Commission adopted a decision {‘the divestiture decision’)
under Article 8(4) of the regulation ordering Schneider to separate from Legrand
within a period of nine months, expiring on 5 November 2002.

The divestiture decision prohibited Schneider from entering into discrete
transactions to divest itself of certain of Legrand’s businesses, made any purchaser
or purchasers of Legrand subject to the Commission’s prior approval and prohibited
any subsequent transfer of certain of Legrand’s businesses back to Schneider.
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By documents lodged on 18 March 2002, Schneider brought an action for the
annulment of the divestiture decision (Case T-77/02), requested the Court to
adjudicate on that case under the expedited procedure, and made an application for
suspension of the operation of the divestiture decision (Case T-77/02 R).

The application for recourse to the expedited procedure was granted in Case
T-77/02 by decision of the Court, which was notified to the parties on 25 March
2002.

On 5 April 2002, an informal meeting was organised between the President of the
First Chamber and the Judge-Rapporteur and the parties’ representatives in Case
T-310/01.

After the hearing for interim relief of 23 April 2002 in Case T-77/02, the
Commission, by letter of 8 May 2002, extended until 5 February 2003 the period
within which Schneider was to separate from Legrand, without prejudice to the
stages in the divestiture procedure being completed during the extended period.

On 3 May 2002, the Court of First Instance (First Chamber) decided, after hearing
the Commission’s views, to grant Schneider’s application for Case T-310/01 to be
adjudicated under the expedited procedure, since Schneider had confirmed that it
would adhere to the abridged version of its application, submitted on 12 April 2002.

In view of the extension of the divestiture period granted by the Commission in its
letter of 8 May 2002, Schneider withdrew its application for suspension of operation
in Case T-77/02 R by letter received on 14 May 2002.
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By order of the President of the Court of First Instance of 28 May 2002, Case
T-77/02 R was removed from the register and the costs of the proceedings for
interim relief were reserved until judgment was given in the main proceedings in
Case T-77/02.

By orders of the President of the First Chamber of the Court of First Instance of
6 June 2002, Legrand, the Comité central d’entreprise de la SA Legrand and the
Comité européen du groupe Legrand were granted leave to intervene in Cases
T-310/01 and T-77/02 in support of the form of order sought by the Commission, by
reason of Legrand’s interest in the outcome of the disputes, its situation being
directly affected by the upholding or annulment of the contested decisions.

Schneider made preparations for the transfer of Legrand, to be carried out in the
event of its two actions for annulment being rejected, and, for that purpose, on
26 July 2002 entered into a sale and purchase agreement with the Wendel-KKR
consortium, to be implemented no later than 10 December 2002, containing a clause
enabling Schneider, in the event of the annulment of the incompatibility decision, to
cancel the contract no later than 5 December 2002, in consideration of payment of
compensation for cancellation.

By judgment of 22 October 2002 in Case T-310/01 Schneider Electric v Commission
[2002] ECR 11-4071 (‘the Schneider I judgment’), the Court of First Instance annulled
the incompatibility decision on the grounds of errors of analysis and errors in the
assessment of the impact of the transaction on the national sectoral markets outside
France, and breach of the rights of the defence vitiating the analysis of the impact of
the transaction on the French sectoral markets and of the corrective measures
proposed by Schneider.
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Regarding the first point, the Schueider I judgment states as follows:

256

257

296

... the Commission has ... overestimated the economic power of the new
entity on the national sectoral markets referred to at recitals 782 and 783 by
including in its analysis of the impact of the transaction on those markets
the total effect of a product range which does not reflect the true
competitive situation which will obtain in those markets following the
concentration.

The same reasoning must apply as regards the merged entity’s wide variety
of brands, which is also deemed to be unrivalled because the brands owned
by the notifying parties in the EEA as a whole have been taken together in
the abstract.

. in refusing to include in ABB’s and Siemens’ market shares their
integrated sales of panel-board components, the Commission under-
estimated the economic power of the merged entity’s two main competitors
and correspondingly overestimated that entity’s strength on the French and
Italian markets for distribution panel-board components and on the Danish,
Spanish, French, Italian and Portuguese markets for final panel-board
components.
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The Court considers the errors, omissions and inconsistencies which it has
found in the Commission’s analysis of the impact of the merger to be of
undoubted gravity.

In taking as its basis the fact that the merged entity’s activities extend
throughout the EEA, the Commission has included indicators of economic
power outside the scope of the national sectoral markets affected by the
merger and having the effect of unduly magnifying the impact of the
transaction on those markets.

In that regard, it is appropriate to bear in mind that none of the findings of
fact in the Decision suggest that the proposed transaction could give rise to
competition problems on markets other than the sectoral markets in France
and in six other countries, which the Decision identifies, at recitals 782 and
783, as affected by the transaction.

In particular, the Decision does not contain any analysis of the structure of
competition in the national sectoral markets not affected by the
concentration at issue ...

Owing to the incompleteness of, and inconsistencies in, the analysis of
distribution structures, the Commission could not qualify as substantial
competitive advantages for the merged entity either its alleged privileged
access to distributors consequent upon its positions on all the markets for
low-voltage electrical equipment at distributor level or the inability of
wholesalers to exert competitive constraints on the new entity.
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The abstract nature of the indicators of economic power based on the
Schneider-Legrand group’s unrivalled range of products and incomparable
variety of brands and the fact that those indicators bore no relation to the
relevant national sectoral markets, led the Commission to overestimate even
further the merger’s impact on the national sectoral markets affected.

The same is true, first, of the Commission’s refusal to take account of the
integrated sales made by ABB and Siemens on the national markets for
panel-board components affected by the merger and, second, of the
incomplete nature, in particular, of the analysis of the impact of the
transaction on the Danish markets for final panel-board components and on
the Italian markets for components for distribution panel boards and final
panel boards.

The errors of analysis and assessment found above are thus such as to
deprive of probative value the economic assessment of the impact of the
concentration which forms the basis for the contested declaration of
incompatibility.

None the less, however incomplete a Commission decision finding a
concentration incompatible with the common market may be, that cannot
entail annulment of the decision if, and to the extent to which, all the other
elements of the decision permit the Court to conclude that in any event
implementation of the transaction will create or strengthen a dominant
position as a result of which effective competition will be significantly
impeded for the purposes of Article 2(3) of [the regulation] ...
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In that regard, the errors found do not in themselves suffice to call in
question the objections which the Commission raised in respect of each of
the French sectoral markets listed at recitals 782 and 783.

The Court notes in that regard that Schneider did not fundamentally dispute
the analysis of the impact of the transaction on those markets. On the
contrary, it applied itself to criticising the Commission for having used the
competitive situation obtaining on the French markets in the aftermath of
the transaction to draw conclusions about the other national sectoral
markets affected ...

In the light of the factual findings in the Decision, it is impossible not to
subscribe to the Commission’s conclusion that the proposed transaction will
create or strengthen on the French markets, where each of the notifying
parties was already very strong, a dominant position as a result of which, for
the purposes of Article 2(3) of [the regulation], effective competition will be
significantly impeded in the common market or in a substantial part of it ...

It is clear from the Decision that the Schneider-Legrand group has, on each
of the French markets affected, market shares which are indicative of
dominance or of a strengthened dominant position, given the weak market
presence and thinly spread market shares of its main competitors ...

In addition, as the Commission found ..., without challenge from Schneider,
and as is also clear from [the Decision], the prices paid by wholesalers for

II - 2269



57

418

419

JUDGMENT OF 11. 7. 2007 — CASE T-351/03

low-voltage electrical equipment prior to the merger were on average
appreciably higher in France than on the other national markets affected.

... there is no doubt that the rivalry between the notifying parties was
extremely significant on the French sectoral markets to which the objections
relate and that one effect of the merger will be to eliminate a key factor in
competition there.

The economic analysis underpinning the Decision can therefore be held
inadequate only as regards all the national sectoral markets affected apart
from the French markets; and the latter markets indisputably constitute a
substantial part of the common market within the meaning of Article 2(3) of
[the regulation].’

As regards breach of Schneider’s rights of defence vitiating the analysis of the impact
of the transaction on the French sectoral markets and the remedies proposed by the
applicant, the Schueider I judgment states as follows:

‘444

The Commission was ... required to explain all the more clearly the
competition problems raised by the proposed merger, in order to allow the
notifying parties to put forward, properly and in good time, proposals for
divestiture capable, if need be, of rendering the concentration compatible
with the common market.
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It is not apparent on reading the statement of objections [of 3 August 2001]
that it dealt with sufficient clarity or precision with the strengthening of
Schneider’s position vis-a-vis French distributors of low-voltage electrical
equipment as a result not only of the addition of Legrand’s sales on the
markets for switchboard components and panel-board components but also
of Legrand’s leading position in the segments for ultraterminal electrical
equipment. The Court observes in particular that the general conclusion in
the statement of objections lists the various national sectoral markets
affected by the concentration, without demonstrating that the position of
one of the notifying parties on a given product market would in any way
buttress the position of the other party on another sectoral market.

... the statement of objections did not permit Schneider to assess the full
extent of the competition problems to which the Commission claimed the
concentration would give rise at distributor level on the French market for
low-voltage electrical equipment.

It follows that Schneider’s rights of defence have been infringed in various
respects.

Schneider, first, was not afforded the opportunity of properly challenging the
substance of the Commission’s argument that, at distributor level,
Schneider’s dominant position would be strengthened in France in the
sector for distribution and final panel-board components by Legrand’s
leading position in ultraterminal equipment.
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It follows that Schneider was not given a proper opportunity to submit its
observations in that regard either in its response to the statement of
objections or at the hearing on 21 August 2001.

If it had been given such an opportunity, the Commission could have
reconsidered its position or, on the contrary, have provided further evidence
in support of its proposition, so that the Decision might have been different
in any event.

Schneider must therefore be regarded as not having been afforded the
opportunity to submit, properly and in good time, proposals for divestiture
sufficiently extensive to provide a solution to the competition problems
identified by the Commission on the relevant French sectoral markets.

The Court notes, in that connection, that Schneider stated at the hearing
that it had not in fact been able to propose in good time any remedies for the
competition problems in respect of which it did not challenge the Decision.

Thus Schneider was indirectly deprived of the chance of obtaining the
approval which the Commission might have given to the remedies proposed,
had the notifying parties been put in a position to submit in good time
proposals for divestiture sufficiently extensive to resolve all the competition
problems identified by the Commission at distribution level in France.

The effect of those irregularities is all the more serious, because, as the
Commission stated several times at the hearing, remedies are the only
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means of preventing a concentration falling under Article 2(3) of [the
regulation] from being declared incompatible.

Consequently, the Decision is vitiated by an infringement of the rights of
defence and the plea must be accepted.

In those circumstances the Decision must be annulled, without there being
any need to adjudicate on the other pleas and arguments put forward by
Schneider in support of its action and directed, in particular, against the
Commission’s assessment of the proposals for divestiture which Schneider
submitted with a view to rendering the transaction compatible with the
common market.

Under Article 233 EC, it is incumbent upon the Commission to take the
necessary measures to comply with this judgment.

Such measures to comply with the judgment must have regard to the
grounds constituting the essential basis for the operative part of the
judgment (see Joined Cases 97/86, 99/86, 193/86 and 215/86 Asteris and
Others v Commission [1988] ECR 2181, paragraph 27). The relevant grounds
of this judgment require, in particular, that, if the Commission should
resume its examination of the compatibility of the transaction, Schneider
should be placed in a position, as regards the relevant national sectoral
markets in respect of which the economic analysis in the Decision has not
been rejected, i.e. the French sectoral markets, to put forward a proper
defence and, where appropriate, to propose corrective measures addressing
the objections made and previously indicated by the Commission.’
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By judgment of 22 October 2002 in Case T-77/02 Schneider Electric v Commission
[2002] ECR 1I-4201 (‘the Schneider II judgment’), the Court of First Instance
consequently annulled the divestiture decision on the ground that it was a measure
giving effect to the annulled incompatibility decision, without there being any need
to examine the other pleas alleging unlawfulness raised independently against the
divestiture decision.

The Commission did not appeal against the Schneider I and Schneider II judgments,
which thus became final.

By note of 29 October 2002, Schneider drew attention to the extent and serious
financial consequences of the periods prescribed for the various procedural steps
and confirmed that its corrective measures for France of 24 September 2001 could
serve as a provisional basis for re-examination of the compatibility of the
transaction, pending the notification of any objections.

The Commission published in the Official Journal of the European Communities of
15 November 2002 (O] 2002 C 279, p. 22) a notice concerning recommencement of
the investigation procedure, stating that, under Article 10(5) of the regulation, the
investigation period would run from 23 October 2002, the day following delivery of
the Schneider I judgment. The Commission added that, on a preliminary analysis of
phase I and without prejudice to a final decision, the transaction might fall within
the scope of the regulation, and invited interested third parties to submit any
observations to it.

By statement of objections of 13 November 2002, the Commission informed
Schneider that the concentration was liable to undermine competition in the French
sectoral markets, by reason of the significant overlapping of the market shares of
Schneider and Legrand, the end of their long-standing rivalry, the importance of the
brands owned by the Schneider-Legrand entity, its power over wholesalers and the
inability of any competitor to replace the competitive pressure exerted by Legrand
before the transaction was effected.
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The Commission observed in particular:

‘Thus the transaction results, in each of the affected markets on which one or other
of the parties held a dominant position before the transaction, in the elimination of
the only immediate competitor in a position to exercise any competitive restraint on
the dominant undertaking owing to the support provided to it by the very strong
positions held by the same group in other segments of the same sector, in particular
as regards the reputation of its brands and its commercial relations with
wholesalers.’

On 14 November 2002, Schneider proposed to the Commission a number of
corrective measures intended to remove the overlap between the businesses of
Schneider and Legrand in the affected French sectoral markets.

By letter of 25 November 2002, Schneider informed the Commission that the
arguments put forward in the statement of objections of 13 November 2002
remained, in the absence of a market-by-market examination of the effects of the
transaction, imprecise in nature and scope and failed to demonstrate the existence of
any anti-competitive effect on the affected markets and that the general
considerations put forward by the Commission were belied by the actual situation.

By note of 29 November 2002, the Commission informed Schneider that the
corrective measures successively submitted by it were not sufficient to eliminate all
the restrictions of competition deriving from the transaction, because of persistent
doubts as to the viability and independence of the businesses transferred and the
inability of the proposed measures to create a counterweight to the strength of the
Schneider-Legrand entity.
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By judgment of 29 November 2002, the Cour d’appel de Versailles (Court of Appeal,
Versailles, France), issued an interlocutory decision in which it held that Schneider’s
proposals for corrective measures had not been submitted for prior approval to the
chairman of Legrand, in breach of the letter of 12 January 2001, and consequently
ordered Schneider to withdraw ‘divestiture proposals concerning the assets of
Legrand which had not been approved by that company’.

By letter of 2 December 2002, Schneider criticised the Commission for contesting
the viability and the capability of the corrective measures to ensure the maintenance
of a competitive situation on the affected French markets and declared that, at that
very advanced stage of the procedure, the Commission’s position made further
pursuit of the discussions unrealistic. To bring to an end uncertainty that had lasted
more than a year, Schneider therefore informed the Commission that it had decided
to sell Legrand to Wendel-KKR.

By fax of 3 December 2002, Schneider confirmed its decision to the Commission,
stating that, under the sale and purchase agreement of 26 July 2002, the sale of
Legrand to Wendel-KKR required no further action on its part and was to take place
on 10 December 2002.

By decision of 4 December 2002, the Commission initiated phase II of the
investigation of the transaction, concluding that the corrective measures proposed
by Schneider did not make it possible, at the investigation stage, to eliminate the
remaining serious doubts as to the compatibility of the transaction, having regard to
its effects on the French sectoral markets identified in recitals 782 and 783 to the
incompatibility decision.

The Commission concluded in particular that the businesses proposed for transfer
related to the assets of Legrand and appeared to conflict with the judgment of the
Cour d’appel de Versailles, and, in the alternative, rejected the measures proposed
on grounds concerning the viability and independence of the entities concerned.
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On 10 December 2002, Schneider transferred its shareholding in Legrand to
Wendel-KKR and on the following day it informed the Commission services that it
had done so.

By letter of 13 December 2002, the Commission informed Schneider that the
investigation procedure had been closed as being devoid of purpose, since Schneider
no longer controlled Legrand.

On 10 February 2003, Schneider brought an action for annulment of the decision of
4 December 2002 to initiate phase II and of the closure decision of 13 December
2002 (Case T-48/03).

By orders of 29 October 2004 in Cases T-310/01 DEP and T-77/02 DEP Schneider
Electric v Commission (not published in the ECR), the Court of First Instance set the
amount of costs that Schneider could recover from the Commission at
EUR 419 595.32 in Case T-310/01 and EUR 426 275.06 in Cases T-77/02 and
T-77/02 R.

By order of 31 January 2006 in Case T-48/03 Schneider Electric v Commission [2006]
ECR II-111, the Court of First Instance dismissed as inadmissible the application for
annulment lodged in that case on the ground that the decisions complained of,
namely the decision to initiate phase II and the decision to close the procedure, were
not acts adversely affecting Schneider.

By application lodged at the Registry of the Court of Justice on 12 April 2006,
Schneider appealed against that order.
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That appeal was dismissed by order of the Court of Justice of 9 March 2007 (Case
C-188/06 P Schneider Electric v Commission, not published in the ECR). In
paragraph 48 of that order, the Court of Justice held that, by opting to resume the
investigation of the concentration in phase I, the Commission’s intention was to
draw the appropriate inferences from the Schueider I judgment, thus taking all
necessary precautions to ensure that there was no possible breach of Schneider’s
rights of defence.

Procedure and forms of order sought

By application lodged on 10 October 2003, Schneider brought the present action for
damages.

By decision of 2 December 2003, the President of the Court of First Instance
assigned the case to the Fourth Chamber.

On 11 December 2003, the Court of First Instance (Fourth Chamber) adopted a
measure of organisation of procedure limiting the scope of the pleadings to the
principle of the Community’s non-contractual liability and the method for
evaluation of the loss.

By orders of 20 April 2004 and 6 December 2004, the Federal Republic of Germany
and the French Republic were granted leave to intervene, the first in support of the
form of order sought by the Commission and the second in support of that sought
by Schneider.
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At the Commission’s request, on 13 October 2004 the Court referred the case to the
Fourth Chamber, Extended Composition.

Upon hearing the report of the Judge-Rapporteur, the Court of First Instance
(Fourth Chamber, Extended Composition) decided to open the oral procedure and
to put written questions to the main parties, which answered them within the
prescribed periods.

The parties presented oral argument and replied to the Court’s questions at the
hearing on 25 April 2007.

Schneider, supported by the French Republic, claims that the Court should:

— primarily:

— order the Community to pay it the sum of EUR 1 663 734 716.76, subject to
a reduction of the recoverable costs determined by the taxation orders made
in cases T-310/01 DEP and T-77/02 DEP, and to an increase by reason, first,
of interest accruing from 4 December 2002 until full payment, at an annual
rate of 4%, and, second, the amount of taxation for which Schneider will be
liable when receiving the compensation awarded to it;

— in the alternative:

— declare the action admissible;
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— find that the Community has incurred non-contractual liability;

— determine the procedure to be followed in order to establish the recoverable
loss actually suffered by Schneider;

— in any event, order the Commission to pay all the costs.

The Commission, supported by the Federal Republic of Germany, contends that the
Court should:

— dismiss the action as partially inadmissible and entirely unfounded;

— order Schneider to pay the costs.

Admissibility

Arguments of the parties

Without raising an objection of inadmissibility under Article 114 of the Rules of
Procedure, the Commission contends in its defence that the details of certain of
Schneider’s claims involve general references to pleas put forward in support of its
three applications for annulment in Cases T-310/01, T-77/02 and T-48/03, which

II - 2280



89

90

91

92

SCHNEIDER ELECTRIC v COMMISSION

diverge, as regards either their subject-matter or their description, from the
arguments put forward in the present action for damages. General references of that
kind do not meet the requirements of the first paragraph of Article 21 of the Statute
of the Court of Justice or of Article 44(1)(c) of the Rules of Procedure of the Court of
First Instance.

The Commission thus confines itself to contesting the merits only of the arguments
put forward in the application and does not therefore consider that it is required to
respond to the arguments put forward in support of the pleas for annulment
contained in the three applications for annulment, since they are not repeated in the
present application but are merely referred to.

The Commission also states that no effort has been made in the application to
identify, justify and classify the nature of the alleged link between the conduct
imputed to it and each of the heads of damage relied on.

Schneider replies, in essence, that the presentation of all the arguments put forward
by it in the application fulfils the conditions of admissibility laid down by the
applicable procedural provisions and expounded by the case-law.

Findings of the Court

It should be borne in mind that, under the first paragraph of Article 21 of the Statute
of the Court of Justice, which applies to the procedure before the Court of First
Instance by virtue of the first paragraph of Article 53 of that statute, and under
Article 44(1)(c) of the Rules of Procedure of the Court of First Instance, all
applications must indicate the subject-matter of the dispute and contain a summary
of the pleas in law on which the application is based.
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That statement must be sufficiently clear and precise to enable the defendant to
prepare his defence and the Court to rule on the application, if necessary, without
any further information. In order to guarantee legal certainty and the sound
administration of justice, it is necessary that the basic legal and factual particulars
relied on be indicated, at least in summary form, coherently and intelligibly in the
application itself (order of the Court of First Instance of 11 July 2005 in Case
T-294/04 Internationaler Hilfsfonds v Commission [2005] ECR II-2719, para-
graph 23).

In order to satisfy those requirements, an application seeking compensation for
damage caused by a Community institution must state the evidence from which the
conduct alleged against the institution can be identified, the reasons for which the
applicant considers there to be a causal link between that conduct and the damage it
claims to have suffered, and the nature and extent of that damage (Case T-210/00
Biret et Cie v Council [2002] ECR I1-47, paragraph 34, upheld on appeal by judgment
of the Court of Justice in Case C-94/02 P Biret et Cie v Council [2003] ECR I-10565).

In the present case, although lengthy and numerous, the references in the
application to the arguments put forward in support of the pleas for annulment in
Cases T-310/01, T-77/02 and T-48/03 are to be regarded merely as expanding upon
the account set out in the application of the unlawful acts which are alleged to vitiate
the Commission’s conduct, an account which the Commission does not contend is
formally inadmissible.

In view of the identity of the parties and of the legal basis, namely the unlawful acts
alleged to vitiate the Commission’s action, between the three actions for annulment
and the present action for damages, it is appropriate to declare admissible the
references made in the arguments in the application, which are in themselves
admissible, to the account of the pleas put forward in support of the three actions for
annulment.
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