JUDGMENT OF 10. 10. 1978 — CASE 18/7?

In Case 148/77

REFERENCE 1o the Court under Anicle 177 of the EEC Treaty by the
Finanzgericht (Finance Court) Hamburg for a preliminary ruling in the
action pending before that court between

H. HanseN Jun. & O. C. BaLLe GusH & Co, having its registered office in
Flensburg,

and
HaurrzouamT (Principal Customs Office) FLENSBURG,

on the interpretation of Aricles 9, 37, 92, 93, 95 and 227 of the EEC
Treaty in relation to the application of the German Gesetz iiber das
Branntweinmonopol (Law on the spirits monopoly) of 8 April 1922,

THE COURT,

composed of: H. Kutscher, President, J. Menens de Wilmars and Lord
Mackenzie Stuart (Presidents of Chambers), A. M. Donner, P. Pescatore,
M. Serensen, A. O’Keeffe, G. Bosco and A. Touffait, Judges,

Advocate General: F. Capotoru
Registrar: A. Van Houue

gives the following

JUDGMENT

Facts and Issues

The facts of the case, the course of the
procedure and  the  observations
submitted pursuant 1o Anucle 20 of the
Protocol on the Stawte of the Count of
Jusuce of the EEC may be summanzed
as foliows
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} — Facts and writien procedure

H. Hansen jun. & O.C. Balle GmbH &
Co. (hereinafter referred wo as Hansen),
having its registered office in Flensburg,
produces spirits for human
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consumption. For that purpose it uses
various types of alcohol, some of which
are imported inter alia from
Guadeloupe, Surinam, Jaman: and
Indonesia, then swored in its own
warchouse.

In mber 1974, Hansen cleared
through customs into free circulation
spirits with a declared wine-spirit
content of 427 884.3 litres.

By notice of 11 October 1974, the
Hauprzollamt (Principal Customs
Office) Flensburg required Hansen w0
pay DM 6 476 473.50 tax on the spirits,
basing its calculations on a quanuty of
4317649 litres of wine-spirit and a rate
of DM 1500 per hecwlitre of wine-
spint.

On 16 October 1974 Hansen lodged an
administrative objection against  that
notice but the Haupwzollamt Flensburg
dismissed it by a decision of 19 August
1976.

Hansen appealed against that decision
on 1 September 1976 before the Finanz-
gericht (Finance Court) Hamburg.

In support of its case, Hansen argued
inter aliz that the Monopolausgleich
(monopoly equalization duty) levied
under Arucle 151 (1) of the
Branntweinmonopolgesetz (Law on the
spirits monopoly) of 8 April 1922 on
rum imponed by it may not be in excess
of the lowest rate of the Branm-
weinaufschlag (spirits surcharge)
provided for in Arucle 79 (2) of the said
Law. Since at the material time that
surcharge was DM 121060 per
heciolitre of wine-spint, under Arucle
95 (1) and (2) of the EEC Treary only
that amount, and not the amount of
DM 1500 per hecwolitre of wine-spint,
should be levied on rum imported either
from non-member countnes or from the
French overseas deparuments.

Bv an order of 24 Ociober 1977, the
Fourth Senate of the Finanzgencht
Hamburg decided pursuant to Aricle
177 of the EEC Treaty to suy the

until the Court of Justice
d given a preliminary ruling on the
following questions:

1. Is Article 227 (2) of the EEC Treary,
under which the and
particular provisions of the Treary
relating to the free movement of
goods shall apply with regard 10 the
French overseas departments, to be
interpreted as meaning that the said
provisions also include the twx
provisions in Pant 3, Title 1, Chapter
2 of the EEC Treaty, in particular
Arnucle 95, or do the provisions
relating to the free movement of
goods within the meaning of Article
227 (2) only include the provisions in
Part 2, Tide I?

2. Are Arucle 37 of the EEC Treaty,
and where necesary, if Aricle 95 of
the EEC Treaty is applicable to trade
with the French overseas
departments, the last mentioned
provision, to be interpreted as
meaning that goods from Member
States or from the French overseas
depantments may not be made
subject 10 charges on imponation in
the form of taxes on consumption
which are in excess of those borne by
the same, similar or subsututable
home-produced goods at the lowest
rate ofP charge even if the lowest rate
of charge is applicable only 10 a
small proporuon of domestic
production and for special social
reasons’

3. Can a reduction of the burden of
charges on a proportion of national
production constitute a State aid
which falls under the provisions of
Artcles 92 10 94 of the EEC Treaty
or by what critenia are State aids
within the meaning of Arnucle 92 of
the EEC Treaty o be distinguished
from reductions in charges whose
compatibility with the Treary must be
assessed under the tax provisions in
Arucle 95 and possibly also under
the provisions concerning State
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monopolies s commercial
character under Article 37?
sl il

4. If the burden of charges on
goods
States or also ﬁom the

tation of
territories mentioned in Arnicle 227
(2) of the EEC Treaty must not be in
excess of the lowest charge for the
same, sumlu or substitutable home-
produwd must the concept of
Ezvmg an effea equivalent
wammsdutyusedmAmde9
of the EEC Treaty be interpreted as
also including consumer taxes if
taxes on consumption are levied on
imports from non-member countries
in excess of those on imports of the
same, similar or substitutable goods
from Member States or from the
territories mentioned in Anrticle 227

(2) of the EEC Treary?

5. If Question 4 is answered in the affir-
mauve:

Must Article 9 of the EEC Treaty in
conjunction with Regulation (EEC)
No 950/68 and Anicle 189 of the
EEC Treaty be interpreted as
meaning that after 1 July 1968 the
Member States cannot introduce any
charges having an effect equivalent
0 a customs duty which would lead
o a charge on goods imported from
non-member countnes which is in
excess of that borne by the same,
similar or subsututable goods from

Member States or from  the
terntories mentioned in Article 227
(2) of the EEC Treary?

The order of the Finanzgericht

Hamburg was received at the Coun
Registry on 7 December 1977.

In accordance with Anicle 20 of the
Protocol on the Sutute of the Court of
Jusuce of the EEC, wnten observations
were submitted on 13 February 1978 by
the Commussion of the European
Communiues, on 23 February 1978 by
H. Hansen jun. & O. C. Balle GmbH &
Co., the planuff in the main action, and
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on 24 February 1978 by the
Guvemmemofthe&denlkepubhcof
Germany.

Upon hearing the repont of the Ju
Rapporteur and the views dge-
Advocate General, the Count decnded to
open the oral proeedure without any
preparatory inquiry.

However, it requested the Government
of the Pedenl Republic of Germany,
the Government of the Prench Republic
and the Commission of the European
Communities to provide written answers
to a certain nu of questions before
the opening of the oral procedure.
These requests were complied with after
extension of the time-limit originally set.

I1 — Written observations sub-

mitted to the Court

H. Hansen jun. & O. C. Balle GmbH &
Co.,, the plaintff in the main action,
divides its observations inwo four main
points:

(a) Arucle 37 (1) and (2) are by nature
direcly  applicable;  that  direa
applicability operates in respect of
imports not only from other Member
States of the Community but also from
the countries expressly mentioned in
Article 227 (2) of the EEC Treary,
which include the French overseas
depanments. In referring to the general
and particular provisions of the Treaty
relating to the Free movement of goods,
Artcle 227 (2) also refers w0 the
principle of non-discrimination
enshnned in Anicle 37; that principle
applies in the particular form of the
prohibition on charges having an effea
equivalent 10 a customs duty, and also
applies in wade with non-member
countries. In the present case, it is also
necessary to take account of the fact
that the imporned goods were put inwo
free circulauon in the Community,
within the meaning of Arucle 10 of the
EEC Treaty, and are therefore the
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subject-manter of intra-Community

trade.

The German federal spirits monopoly is
a State monopoly of a commercial
character within the meaning of Aricle
37 of the EEC Treaty. That anicle also
applies 10 any body entrusted the
State with the management of the
monopoly. Therefore that article covers
all measures and effecs of a State
monopoly of a commercial character
which are discriminatory and which
restrict the free movement of goods.

The Court of Justice has defined the
scope of the prohibition on discrimi-
nauon in Aricle 37: its application is
not confined to impons and exporns
which are the direct subject-matter of
the monopoly; it extends to any action
connected with the existence of the
monopoly and having an effect on trade
berween Member States in certain
products, whether or not those products
are under the monopoly. Arucle 37 (1)
prohibits any discnmination; in that
connexion, account should be taken of
all the factors which affect the price of
goods owing to the monopoly. The
obligauon imposed on the Member
States to adjust State monopolies so as
to remove any discnminauon by the end
of the transitonal penod entails an
obligauon on their pant w eliminate
even mere possibilities of discnminauon.

Artcle 37 also applies to taxation which
creates discnmination against imported
products in relation to domestc
products coming under the monopoly.
The combinauon in Arucle 37 ofol.hc
prohibition on discnminauon and the
obligaon to adjust State monopolies
gives that armucle a wider sc even
than the second paragraph of Arucle
95: u apphes to wmpons or exports
which are not direcdy the subject-
matter of the monopoly; a new charge
constitutes  discnminaton when &t has
the effect of imposing heavier burdens
on imported products than on similar
domesuc products.

In interpreting Anicle 95, the lowest
rate of taxation on a domestic product
should be taken for the purpose of
comparing taxation on similar products,
even if such disparity arises only in a
minority of cases. The same interpre-
tation must be adopted for the principle
of fiscal non-discrimination in Artcle
37.

Moreover, the benefit of the reduced
rate of the Branntweinaufschlag under
the first subparagraph of Article 79 (2)
of the Branntweinmonopolgeserz was
not in fact restricted to “a small prop-
ortion of domestic production”, and at
all events according to the case-law of
the Court of Jusuce even a tax
advantage which benefits only a small
proporuon of production is sufficient to
constitute a concrete breach of the
principle of non-discrimination.

It is also a mistake for the Finanzgenicht
Hamburg to assume that the reduction
in the Branntweinaufschlag benefits
underprivileged sections of society; in
any case, neither social reasons nor any
other considerauons can be used to
found an argument to exclude tax
advantages benefiting small proportions
of domestic production from any
comparison of the tax burdens on
imported products and on domestic
products.

The second quesuon referred to the
Count of Jusuce should be answered as
follows:

Artcle 37 of the EEC Treaty is o be
interpreted as meaning that spirits and
products based on spirits coming from
Member States or from the French
overseas departments menuoned 1n
Artcle 227 (2) of the Treaty may not be
made subject upon importation to any
monopoly equalization duty (lax on
consumpuon) which is in excess of that
bome by the same, similar or sub-
sututable home-produced goods at the
lowest rate of charge. This is the case
even if the lowest rawe of charge is
applicable only to a small proporuon of
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domestic production or for special
social reasons.

(b) The concept of charges having an
effect equivalent 1o customs duties also
includes taxes on consumption where,
upon the imponation of products from
non-member  countries, taxes on
consumption are levied which are in
excess of those borne by impornts of the
same, similar or substtutable products
from Member States.

The Court of Justice has held that
internal  taxation levi both on
imported products and on domestic
products also constitutes a charge
having equivalent effect if t is not
applied systematically w the imported
goods and the home-produced goods
according to the same criteria. In this
connexion, the Court should find in this
case that the fiscal element in the
Monopolausgleich is in no wise
calculated according to the same criteria

as the fiscal element in the Brannt-
weinaufschlag  (Arnticle 78 of the
Branntweinmonopolgesetz) and  the

fiscal element in the normal selling price
for spirits subject to the monopoly
(Arucle 88 er seq. of the said Law).

Arucle 152 of the Brannrweinmonopol-
gesetz does not provide that the
Monopolausgleich must correspond to
the Branntweinsteuer (tax on spirits);
but neither does it provide that the
Monopolausgleich must be reduced in
accordance with Arucle 79 (2) and (3).
It thus gives nise to discriminauon.

In the absence of cniena for the calcu-
lavon of the Monopolausgieich similar
to those enabling the Brannt-
wemnaufschlag and the normal selling
pnce to be calculated, the fiscal element
conuained in the Monopolausgleich is
also in the nature of a charge having
equivalent effect. Not only does the
calculauon sysiem fail w0 provide any
guarantee that domestic products and
imponted products are charged in the
same wav in all cases, but the svsiem

1792

also necessarily leads w0 the same,
similar or substitutable products being
taxed differently.

The prohibition on charges having an
effect equivalent w0 customs duties
applies to all imports from non-member
countries; it is not necessary to refer w
Article 227 (2) of the EEC Treaty. The
prohibition itself is based on Regulation
No 950/68 on the introduction of the
Common Customs Tariff, and has been
applicable since the Common Customs
Tariff entered into force on 1 July 1968.
It is prohibited to amend the level of
protection as defined by the Common
Customs Tariff by means of charges
supplementing the duties laid down in
that tanff.

The prohibition on levying charges
having an effect equivalent to customs
duties does not make unlawful either
the whole of the fiscal element in the
Monopolausgleich or, in view of the
unlawmncss of the Monopolausgieich-
spitze (monopoly equalizauon margin),
the whole of the Monopolausgleich
itself. The Coun of Justice has held that
it is only subsequent 1o the introduction
of the Common Customs Tariff on 1
July 1968 that the Member States are
prohibited from unilaterally introducing
any new charges or from raising the
level of those alreadv in force. As
regards charges alreadv in existence, it
is for the Communiy authoriues to
establish whether they are incompatible
with the Treaty and to require their
ehimination.

The fiscal element in the
Monopolausgleich applying on 1 July
1968, which amounted 1o DM 1 200 per
hectolitre  of  wine-spirit, s also
applicable to imports of rum from
Guadeloupe, since they are pan of
intra-Community trade for the pur-
poses of Arucle 227 (2).

() The quesuons concerning the
direct applicability and the interpre-
tauon of Arucle 95 of the EEC Treaty
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are asked merely in the aliernative: if
the Monopolausgleich charged on
imported goods is unlawful in whole or
in part by virtue merely of the combined
application of Article 37 of the Treaty
and the provisions on the Common
Customs Tariff, application of Article
95 ceases w0 be relevant both in fact and
in law; moreover, as regards discrimi-
natory duties within  the
framework of a monopoly, the scope of
the prohibition laid down in Article 37
is at least as broad as that of the
prohibiuon laid down in Article 95.

Anicle 95 is without question directly
applicable. The question is whether 1t
also comes within the “general and
particular provisions ... relating to the
free movement of goods” within the
meaning of Artcle 227 (2). In this
connexion, it is stnking that the
provisions relating to the free movement
of goods, agriculture, the liberalization
of services and the rules on competition
must be applied w trade with
Guadeloupe, whereas the wax provisions,
in panicular the principle of Fiscal non-
discrimination laid down in Arucle 95,

are  not specifically referred to.
According to Amicle 227 (2), the
conditions under which the other

provisions of the EEC Treaty are to
apply 1w the French overseas
departments shall be determined by
decision of the Coundl, acung on a
proposal from the Commission. The
Council and the Commission have not
formally determined the condiuons
under which Articie 95 is to apply: they
have clearly waken the view that that
arucle is an integral pan of the rules on
the free movement of goods. On the
basis of Arucle 227 (2) alone, the
prohibiton on fiscal diseriminauon
should apply to twrade berween the
Community and Guadeloupe. Fur-
thermore, Artcle 37, which s one of
the provisions on the free movement of
goods, contains a prohibiuon on fiscal
discnmination the scope of which s at
least as broad as that of Arucle 95 as

regards duties levied or created on the
State monopolies of a
oommeraal character.

According to the case-law of the Cour,
the lowest rate of taxation applied to
domestic products must be taken for the

urpose of comparing the borne
Ey mmported goods on the one hand and
home-produced goods on the other.
The requirements of Article 95 are not
satisfied if the charge on an imported
product is higher than the charge on a
similar domestic product, even if only in
certain cases. It is irrelevant that such
cases concern only a small proportion of
domestic productuon and are based on
special, allegedly social, reasons.

The first and second questions referred
1o the Coun of Justice for a preliminary
ruling should be answered in the ai-
firmative.

(d) The provisions concerning aid of
Article 92 et seq. of the EEC Treaty
apply to the main acuon inasmuch as it
concerns prohibited aid. With regard to
Artcle 42 of the Treaty, it should be
found that  spirits  for human
consumption are not regarded as being
agriculwral products.

The reducuon of the tax burden which
is enjoyed by a certain proportion of the
domestic production of alcohol and
spints may consutute an aid granted by
the State or through State resources “in
any form whatsoever”, within the
meaning of Articie 92 (1) of the Treaty.
As not only the tax rates but also the
factors making up prices have been
altered  several tumes without the
Commission’s having been notified since
the Treaty came into force, any person
may raise a plea of unlawful aid under
Arucle 93 (3) before any courts having
junisdicuon.

Anicles 92 and 93 on the one hand and
Arucle 95 on the other have different
objecuives. The fact that a nauonal
measure satisfies the requirements of
Arucle 95 does not imply that it 1is
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lawful with regard-w Articles 92 and
93; this is true & fortiori where measures
adopted by a State are also incompatible
with Article 95. Both sets of provisions
are applicable in this case; since the
question is whether or not the imported
products are subject to taxaton in
excess of that imposed directly or
indirectly on similar domestic products,
it is necessary to account of aid in
so far as it is in the nawre of a
government tax which is introduced and
quantified by the public administration.
Only such taxation as is lawfully
imposed, directly or indirecily, on
similar domestic products is taken into
account. If the aid is not a tax which is
introduced by the public administration,
it is excluded from any comparison,
within the framework of Arucle 95, of
the taxes bome by the products
concerned.

The objectives of Article 37 are also
different from those of Aricles 92 and
93, even though it includes a prohibition
on granting aid in so far as such aid is
an integral pan of a State monopoly of
a commercial character. In the context
of the spirits monopoly, all the discrimi-
natory effects deriving from subsidized
acceptance prices and from wax
abatements are already covered by the
verv extensive prohibitions in Anicle 37.
However, Anucles 92 and 93 may
become relevant if, instead of monopoly
measures, States lay down “equivalent
safeguards™ within the meaning of
Arucle 37 (4) which are contrary to the
provisions on aid.

The Government of the Federal Republic

of Germany submits in essence the
following observauons:
(a3} The chapter *“Tax Provisions”

does not appear among the sections of
the EEC Treatv which are 1o apply to
the French overseas depanments under
the first subparagraph ot Arucle 227 (2).
Since the designation of the secuons
hsted in that subparagraph corresponds
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word for word t cerain ttles and
ceruin r headings in the Treary,
it is not possible to bring in titles or
chapters designated in a different way;
accordingly, the reference to the free
movement of goods relates only to Tite
1 of Pant Two of the Treaty and does
not include other titles or chapters, such
as the chapter on wax provisions.

Moreover, the Council has taken no
decision pursuant to the second subpara-
graph of Anicle 227 (2) 1o extend the
ambit of the first subparagraph thereof.
And the fact that any application of
other provisions of the Treaty is subject
to a decision by the Councl also
excludes the view that the list contained
in the first subparagraph is merely by
way of example and can be extended at
will by way of interpretation.

Therefore on a strictly literal interpre-
tation of Aricle 227 (2), the first
question should be answered in the
terms of the second alternative set out
therein.

However, the Government of the
Federal Republic of Germany doubts
whether such a solution would be
compatible with the purpose of Articles
95 and 227 and with the objectives of
the Trearty.

Ancle 95 is of fundamental importance
for the achtevement of the objectives of
the Treaty, since the prohibiuon on
fiscal discrimination is one of the pre-
conditions of the setung up of the
common market, and it 1s closely
connected as regards its content with
the provisions on the free movement of
goods. The role plaved by Arucle 95 in
the Community’s external relations is no
less important: by prohibiung taxaton
which has the e&ecx of distorting
competition, it encourages  the
progressive development of trade; based
on Arucle III (2) of the General
Agreement on Tanffs and Trade
(GATT), it is almost an integral part of
the commercial agreements and
association agreements concluded by
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the Community with many non-member
States.

There are therefore objections to pre-
ferring a purely literal interpretation of
Article 227 (2) and to a ruling to the
effect that the provisions of Article 95
cannot apply to the French overseas
departments. However, in view of the
other questions asked, it is not
necessary to give a definitive answer to
this first question.

(b) Anicie 37 (1) of the Treaty
provides the criterion applicable under
Community law to the taxaton of
products imported from the French
overseas departments which would be
subject to the monopoly if they were of
domestic manufacture. That paragraph
covers any activity connected with the
existence of a State monopoly, and
applies inter alia to taxation; on this
point it repeats the prohibition laid
down in Article 95 on any fiscal discrimi-
nation in the treatment of imported
goods which are subject 10 the
monopoly within national territory.

This is also true of products imported
from the French overseas departments.
As a provision coming within Title 1 of
the Treaty relating to the free
movement of goods, Arucle 37 also
applies to the French overseas
depariments pursuant to Article 227 (2):
with regard to imports from those
departments, the prohibition on fiscal
discrimination therefore applies
indirectly 1o pant of the trade, that is the
part which s affected by the monopoly.
This interpretation does not involve an
excessive extension of Anicle 227 (2),
sstnce  Arucle 37 constutes a  special
provision: the obligation to adjust State
monopolies would be incomplete if
discnmination of a fiscal nature could
conunue for certain products.

— The prohibiion on discnminauon
lavd down in Arucle 37 (1) requires that
the tax burden on imponed goods
should be no heavier than that on

domestic goods; however, it does not
imply that where there are different
rates of taxation, the charge on the
imported product must in every case be
set at the level of the lowest rate of
taxation.

The principle of fiscal equality has
applied unconditionally and without any
exceptions since the end of the
transitional period; therefore it s
immaterial that the difference of
treaument may be on a small scale and
that a selective system of taxation may
have a social purpose.

However, the principle of fiscal equality
does not require that imported products
should be given privileged tax treatment
in companson with similar domesuc
products; nevertheless, this would be
the case if, where domestic products are
subject to taxaton at different rates, all
imported products were in every case
subject to the lowest rate of taxation.
The principle of fiscal equality means
merely that imported products must be
taxed only to the same extent as
domestc products coming under the
monopoly. The necessary and sufficient
condition is that any tax advantages
should also be granted 1o imported
products on idenucal conditons and in
a similar manner. If it proved impossible
to extend to imports the reductions
granted to domestic products, the
Member Suate concerned would be
bound to establish fiscal equality by
introducing a single rate of taxation or
by reducing the tax to the lowest
internal rate of charge.

As regards the application of the first
subparagraph of Arnicle 79 (2) of the
Branntweinmonopolgesetz, it 1s
submitted that the manner of imposing
national taxation may be said to comply
with the principle of fiscal equality in so
far as imported products can enjoy the
same advantages.

Finally, the obligaton w apply the
lowest rate of taxauon 10 impored
products could lead to the abandonment
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of any taxation at different rates and
the introduction of uniform rates of
taxation, particularly in the form of a
flat-rate charge; thus the nacional
legislature in tax mauers would be
prohibited from making use of one of
the traditional instruments of fiscal
policy, namely a graduated system of
taxation. Such a situation would conflict
with the acknowledged power of the
national legislature w0 make the
arrangements it sees fit in connexion
with the introduction of a cerain tax

system.

— In principle, the rule of fiscal
equality applies also to imported
products which within national territory
do not encounter the same or similar
products but merely substitutable
products within the meaning of the
second paragraph of Article 95.

However as regards the relationship
between the same or similar products on
the one hand and merely substitutable
products on the other, it follows from
the structure and content of Anicle 95
that the second paragraph of that artcle
is subsidiary to the first: in so far as
there is a domesuc product similar to
the imported product, comparison of
the tax burden on each of them must be
restricted to those products. To set the
tax burden at the lower rate which
might apply to substitutable products

could well put the similar domesuc
product at a disadvantage.
Otherwise, the prnciple of fiscal

equality applies to substitutable products
in the same way as 1o the same or
similar products for the purposes of the
first paragraph of Arucle 95, which
means that imported products must not

be treated bewter than domesuc
products.
The second quesuon should be

answered as follows:

Arucle 37 of the EEC Treaty is to be
interpreted as meaning that goods from
Member States or from the French
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departments may not be made subject
charges on imporation in the form of
taxes on cons ion which are in
excess of those bome in the same
circumstances by the same or similar
home-produced or, in the
absence thereof, by substitutable home-
produced goods.

(c) The advantages conferred on small
and medium-sized distillery under-
takings under Aricle 79 (2) of the
Branntweinmonopoigesetz are in the
nature of an aid within the meaning of
Article 92 et seq. of the EEC Treary.
These articles concern any aid “in any
form whatsoever”. Su aid must
include all direct or indirect State
subsidies to certain undertakings or
cs:enain sectors of producuion in that
tate.

The second part of the third question
does not call for an answer; it was
clearly asked only in the event of the
first part  being answered in the
negative. In any case, the rules laid
down in Arucle 79 (2) of the
Branntweinmonopolgesetz are legal.

The Commussion of the European
Communities submits observations only
on the first two questions:

(a) The general and  parucular
provisions of the EEC Treaty relating to
the free movement of goods, declared
applicable 1o the French overseas
departments by Arnicle 227 (2), are
grouped under Title 1 of Pan Two of
the Treaty (Articies 9 to 37). Other
sections of the Treaty also concem or
could also concern the movement of
oods; it necessarily follows from the
act that the wax provisions are not
among those expressly cited by Article
227 (2) as being applicable that the tax
provisions, in parucular Article 95, are
not applicable 1o the French overseas
depantments.

Moreover, no decision has yet been
taken in the field of Article 95, even
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though the second subparagraph of
Article 227 (2) empowers the Council,

acting on a proposal from the
Commission, to  determine  the
conditions under which the other

provisions of the Treaty are to apply.

Therefore the answer w0 the first
question should be that in the present
state of Community law the tax
provisions, in parucular Artcle 95, are
not applicable to the French overseas
departments.

(b) The second question raises the pre-
liminary question whether Aricle 37,
paragraph (1) of which provides that by
the end of the transitonal period no
discrimination regarding the conditions
under which goods are procured and
marketed shall be allowed berween
nauonals of Member States, may still be
relied upon before national courts after
the end of that transitional period in
order to challenge the application of a
discniminatory ?iscal charge t0 an
imported product

In relation tw the Member States,
Arucle 37 (1) 1s in the nature of an
obligation to perform an action, which
obligation had to be carned out durning
the transiuonal period; the purpose of
Article 37 (1) was to ensure that by the
end of the transitional period products
coming under a State monopoly should
be subject to the same conditions as had
been created for trade in freely-
marketed products not coming under a
monopolv by the elimination of customs
duues, quanutauve restncuons, charges
and measures having equivalent effect
and by the prohibition on fiscal disenmi-
nation. As from 31 December 1969,
State monopolies of a commercial
character should have been adjusted so
as o remove any exclusive nght to
impon from other Member States. Since
the end of the transitonal period, the
same prnciple has apphed as regards
exclusive nghts to expont from Member
Sutes and to market products within
Member States, since such exclusive

ights are the essence of a monopoly.

e abolition of the ‘exclusive rights put
an end to the existence of monopolies
as such. Therefore Arcle 37 (1) is no
longer applicable, except in order w0
seek the elimination of exclusive nghts
10 import, export or market goods. In
relation to all other measures, the
general provisions of the Treaty are
applicable, in particular Articles 12, 30,
34 and 95.

In the case of imports from the French
overseas departments, this does not lead
to unfair results: it is patently not
justified to make the validity of a
prohibition on fiscal discrimination
depend on whether or not the importing
country has a commercial monopoly for
the product in quesuon.

Therefore the answer to the second
quesuon should be that, since the end of
the wransitional period, it is possible to
rely on Artcle 37 (1) only in order to
seek the elimination of exclusive rights
to import, export or market goods, but
that otherwise the general provisions of
the Treaty are applicable.

(c) Since the third, fourth and fifth
questions are asked onlv in the event of
Articles 37 or 95 being applicable they
are purposeless.

IIl — Answers to the questions
put by the Court

According to the Govemment of the
Federal Republic of Germany, the
amount of alcohol produced for human
consumption which benefited from
Arnucle 79 (2) of the Branntwein-
monopolgesetz in the financial year
1973/1974 represented 4.84% of the
towa! volume produced.

Under the first subparagraph of Article
79 (2), the pnvilege provided for in
Artcle 79 (2) concerns Abfindungsbren-
nereien (distillenes for which
production 1s esumated at a standard
level for tax purposes) (approximately
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30000 undertakings),  Stoffbesitzer
(owners of the raw marerials used o
produce spirits) (approximately 200 000
undertakings), Verschlulkleinbren-
nereien (small “bonded” distilleries) (46
undertakings) and Obsigemeinschafts-
brennereien  (collective  fruit farm
distilleries) (11 undertakings comprising
approximately 5000 members); under
the second subparagraph of Aricle 79
(2) the tax pnvilege is also granted to
distilleries with an annual production
not exceeding 300 hectolitres of wine-
spirit.

Not counting production of this latter
kind, the proportion of production
which enjoyed the reduced rate of
Branntweinaufschlag (spirits surcharge)
was 2.09% of the toral production in
the financial year 1973/1974. Despite
the privilege which it grants, the second
subparagraph of Article 79 (2) of the
Branntweinmonopolgesetz which
moreover has been repealed as from 18
March 1976 — does not result in a
charge 10 tax of less than DM 1 500 per
hectolitre, so that such producuon
should not be taken into account for the
purpose of any comparison with toal
production.

On the interpretation of Article 227 (2)
of the EEC Treaty, the Government of
the French Republic considers it appro-
priate  to make certain comments
concerning the concept of free
movement of goods and the application
of the provisions of the Treaty to the
French overseas departmenus.

(a) On the question of freedom of
movement, a distinction is to be drawn
bets:een the obligations imposed on the
Member States on the one hand by
Arucles 12'and 13 of the Treaty on the
free movement of goods, and on the
other by Arucle 95 concerning non-
discnmination  as  regards  taxation.
However, this distinction does not
remove the need to examine in each
case whether what appears to be a
charge 10 tax is not, in fact, a charge
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having an effect equivalent w0 a customs
duty.

As regards the main action, the criteria
laid down in the case-law of the Coun
of Justice lead, by way of reasoning a
contrario, to the conclusion that the
taxation in the Federal Republic of
Germany rum imported from
Guadeloupe is a charge having an effect
equivalent to a customs duty within the
meaning of Article 12 of the Treaty.

(b) Anicle 227 (2) of the EEC Treary
expressly provided for the Treaty to
apply w the French overseas
departments, which are an integral pan
of the French Republic; the intention
was that this application would take
place in two stages, certain provisions of
the Treaty being applicable immediately
(those appearing in the first subpara-
graph of Amicle 227 (2)), and others
being applicable only after a transitional
period not exceeding two years and
subject to any possible adjustments
(other provisions of the Treaty referred
to in the second subparagraph of Article
227 (2)). That transitional period is
over; even though the Council has
power to adopt, where necessary, any
special provisions for the overseas
departments which may be required to
allow for their special nature, which s
acknowledged in the Treaty, those
departments are an integral part of the
Community and consequenty all the
provisions of the Treaty apply 1o them
automatically.

The Commission of the European
Communities submitted 10 the Coun a
chronological list of 44 instruments
adopted by the Council pursuami to
Anticle 227 (2) of the EEC Treary, and
on the queston whether the presemt
legislative situauon is definiuve it
expressed the view that the period laid
down in the second subparagraph of
Anicle 227 (2) does not enuil a stict
time-limit but merely a warget date. The
Community’s legislative activity for the
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purpose of extending provisions of
Community law to the French overseas
departments is not yet compieted. Thus,
the Commission’s proposal concerning a
Council regulation on common
organizaton of the market in ethyl
alcohol provides that the Council may,
on a proposal from the Commission,
adopt measures intended to maintain
the level of employment among sugar-
cane producers in the French overseas
departments and to assure them of an
adequate income; the extension of
further provisions of the Treaty and of
secondary Community law to the
French overseas departments is probable
and should be examined in deuil, in
particular where it is likely to involve
additional burdens on the Community
budget. At all evenss, it is the
Commission’s intention to reserve to
itself the power to continue to submit
proposals of this kind to the Coundil.

As regards the extension of the wax
provisions of the Treaty to the French
overseas departments, it is to be noted
that France is currently applying special
tax provisions to those departments:
thus, value-added tax is not applied in
Guvana, and is subject 10 certain
alterations in the other departments;

imports of rum into metropolitan
France benefit from cerain reductions
in the normal rate of twax on

consumption; the producuon tax on
spints is occasionally applied at reduced
rates in the overseas departments.

As to whether it follows from Article 95
of the EEC Treaty that goods from
Member States or from the French
overseas depantments may not be made
subject on importauon to taxes on
consumpuon which are in excess of
those borne by the same, similar or sub-
stitutable home-produced goods at the
lowest rate of charge, even if the lowest
rate of charge is applicable only to a
small proporuon of domestic production
and for special social reasons, it should
be noted first of all that the criterion
contaned in Anicle 95 is in fact more

subtle than the wording of the question
would indicate. The second paragraph
of Aricle 95 does not menuon *sub-
stitutable home-produced goods”; the
criterion adopted is the capacity “wo
afford indirect protection to other
producis”. It is not a question merely of
comparing the tax ch imposed on
the imported product with that borne by
such home-produced goods as may be
“substitutable”; the second O%aragraph of
Aricle 95 imposes an obligauon to
examine the economic effects of internal
taxation: the prohibition which it lays
down applies only if those effects are of
such a nature as to afford indirect
protection t  “other”  products.
Therefore it is incumbent upon the
national court 1o assess whether any
differences berween the tax burdens
imposed fulfil the conditions laid down
in the second paragraph of Article 95.

According to the case-law of the Coun,
the first paragraph of Artcle 95 s
infringed where the taxaton on the
imported product and that on the
similar domestic product are calculated
in a different manner on the basis of
different criteria which lead, if only in
ceruin cases, to higher taxation being
imposed on the imported product. A

Member State may apply o an
imponted product a system of taxation
different trom the one to which the
similar domestic product is subject,

provided that the charge to tax on the
imported product remains at all umes
the same as or lower than the charge
applicable 10 the similar domesuc
product; the first paragraph of Aricle
95 does not restrict the freedom of each
Member State to establish the system of
taxauon which it considers the most
suitable in relauon to each product. If
the home-produced product is subject
to a graduated tax calculated on the
basis of the yearly production, it must
be ensured that the foreign product is
taxed at the same or a lower rate and is
also taxed on the basis of the quantities
produced by each production unit
during a given penod.
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The  relationship  between  the
prohibition on discrimination contained
m Anicle 95 and the prohibition on
granting aid conuained in Aricle 92 is
such that in no case can both provisions
apply to the same situation. In the case
of a tax abatement coming under Article
92, because it panicularly affects centain
undertakings or branches of production,
Arucie 92 et seq. apply, to the exclusion
of all other arucles; in such a case, o
rely upon Anicle 95 in order to seek an
extension of the tax abatement to
similar imported products amounts w
ignoring the fact that national aid
always has a discriminatory effect w0
some extent. On the other hand, a
general tax measure involving different
rates of tax does not involve any
granung of aid; and Aricle 95 alone
applies to it.

A disunctiion must be made berween:

Two situations:

Either a Member State makes a
particular product subject to a uniform
tax system within its territory. Although
that system provides for difterent levels
of taxation, it applies to all producers;
thus there is no question of preferenual
treatment restricted to certain under-
takings. This is not an aid within the
meaning of Arucle 92; as a general
pninciple, such a tax system must be
assessed according to Article 95 in so
far as the tuxauon of imporns s
concerned.

Or a Member Siate imposes a tax on
cenain products within its territory at
different rates depending inter alia upon
the nature and size of the manufac-
turing establishment. the raw matenal
or the intended use. In such a case there
is treatment “favouring cerain under-
takings or the production of cerain
oods™, any tax abatements resulung
rom a tax svstem with different rates
based on such criteria must be assessed
solely according to Arucle 92 et seq.

It s open 0o a Member Sute 1o
combine these two systems. Subject to
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more detailed examination, this is the
case with the taxation of spirits for
human consumption under the German
Branarweinmonopolgesetz.

In the other Member States there are no
provisions exacly comparable w the tax
system set up in Germany by Aricle 79
of the Branntweinmonopolgesetz.
However, there are tax provisions which
allow a comparable effect w be
obtained, to the extent to which spirits
manufactured from cermain  raw
materials and/or manufactured by
certain producers are subject 1o more
favourable tax treatment.

Article 95 is not applicable o
arrangements for spirits imported from
non-member countries; that provision
concerns only intra-Comunity trade.

Since the entry into force of the
Common Customs  Tariff, the
prohibition on charges having an effea
equivalent to customs duties has also
apphed 10 direct impors from non-
member countries. However, that
prohibition is not decisive in the present
case: the principle that the provisions of
Article 9 et seq. and those of Article 95
cannot be applied simultancously to one
and the same situation also applies in
relation to non-member countries.

Surinam and Jamaica, but not
Indonesia, are among the signatory
States of the ACP-EEC Convention of
Lomé. That convention contains inter
alia a prohibition on charges having an
equivalent effect, but does not contain
any tax provisions corresponding to
Article 95.

Jamaica and Indonesia are signatories of
the General Agreement on Tariffs and
Trade (GATT), and Surinam applies the
provisions of GATT de facto. Anicle III
(2) of GATT contains provisions
broadly corresponding to Arucle 95.
However, the quesuons asked by the
Finanzgericht Hamburg confine
themselves 10 the interpretavon of
Arucle 9 of the EEC Treaty, and
therefore do not constitute a quesuon
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on the inmerpretation of the provisions represented by Manin Seidel, Ministe-
of GATT. For this reason alone, ralrat at the Federal Minisuy for
consideration of the question asked is Economic Affairs, assited by Egon
superfluous; furthermore, Aricle 177  Scherping, Ministerialrat at the Federal
provides for the interpretation of Ministry of Finance, and the

Community law alone. Commission of the Euro
Communities, represented by its Legal
IV — Oral procedure Adviser, Rolf W:igenbaur, presented

oral argument and answered questions
H. Hansen jun. & O.C. Balle GmbH &  ;¢ked by the Court at the h,g,ing on
Co., the phaintiff in the main action, ¢ June 1978.
represented by Dietrich Ehle, Advocate ) )
of Cologne, the Government of the The Advocate General delivered his
Federal  Republic of Germany, opinion at the hearing on 4 July 1978.

Decision

By an order of 24 Ociober 1977 which was received at the Count on
7 December 1977, the Finanzgericht (Finance Court) Hamburg referred to
the Count for a preliminary ruling under Article 177 of the EEC Treary five
questions on the interpretation of Articles 9, 37, 92 o 94, 95 and 227 (2) of
the EEC Treaty in relation to the system of taxation applicable to certain
imported spirits.

It appears from the case file that in 1974 the plaintiff in the main action
marketed spirits of vanous origins, either unprocessed or as coupages made
from both home-produced spirits and products from Guadeloupe, Surinam,
Jamaica and Indonesia.

A dispute arose between the plainuff and the tax administration concerning
the rate of taxauon applicable to the vanous spirits: the administration
assessed them at the ordinary rate, whereas the plaintiff claims that the
imported spints should be assessed at the minimum rate of tax which under
Arucle 79 (2) of the Branntweinmonopolgesetz (Law on the spirits
monopoly) is restncted by German law to cerain types of products, in
parucular spirtts made from fruit, and to certain classes of distilleries such as
Abfindungsbrennereien (distillenes for which production is estimated at a
saandard level for wx purposes), Verschlukleinbrennereien (small
“bonded” distilleries) and Obstgemeinschafisbrennereien (collective fruit
farm distilieries).
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Taking the view that the spirits which it had imported were entitled to the
same tax advantages, the plaintff in the main action brought proceedings
before the Finanzgericht Hamburg, which has asked the following questions
in order to reach a decision on the case:

1. Is Aricle 227 (2) of the EEC Treaty, under which the general and
particular provisions of the Treaty relating to the free movement of
goods shall apply with regard to the French overseas departments, wo be
interpreted as meaning that the said provisions also include the tax
provisions in Part 3, Tide I, Chapter 2 of the EEC Treaty, in particular
Article 95, or do the provisions relating to the free movement of goods
within the meaning of Article 227 (2) only include the provisions in
Part 2, Tide I?

2. Are Arucle 37 of the EEC Treaty, and where necessary, if Article 95 of
the EEC Treaty is applicable to trade with the French overseas
departments, the last mentioned provision, to be interpreted as meaning
that goods from Member States or from the French overseas departments
may not be made subject to charges on importation in the form of taxes
on consumption which are in excess of those borne by the same, similar
or substitutable home-produced goods at the lowest rate of charge even
if the lowest rate of charge is applicable only 1o a small proportion of
domestic production and for special social reasons?

3. Can a reducuon of the burden of charges on a proportion of national
production constitute a State aid which falls under the provisions of
Articles 92 10 94 of the EEC Treaty or by what criteria are State aids
within the meaning of Article 92 of the EEC Treaty to be distunguished
from reductions in charges whose compatibility with the Treaty must be
assessed under the tax provisions in Arcle 95 and possibly also under
the provisions concerning State monopolies of a commercial character
under Arucle 372

4. If the burden of charges on impornation of goods imported from
Member States or also from the territories mentioned in Arnucle 227 (2)
of the EEC Treaty must not be in excess of the lowest charge for the
same, similar or subsututable home-produced goods, must the concept of
a charge having an effect equivalent w0 a customs duty used in Article 9
of the EEC Treaty be interpreted as also including consumer taxes if
taxes on consumption are levied on imporns from non-member countries
in excess of those on imports of the same, similar or subsututable goods
from Member States or from the territories mentioned in Arucle 227 (2)
of the EEC Treaty?
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5. If Question 4 is answered in the affirmative:

Must Anticle 9 of the EEC Treaty in conjunction with Regulation (EEC)
No 950/68 and Article 189 of the EEC Treaty be interpreted as meaning
that after 1 July 1968 the Member States cannot introduce any charges
having an effect equivalent 10 a customs duty which would lead w0 a
charge on goods imported from non-member countnies which is in excess
of that borne by the same, similar or substitutable goods from Member
States or from the territories mentioned in Article 227 (2) of the EEC
Treaty?

Question 1 (application of the tax provisions of the Treaty to
the French overseas departments)

Since some of the spirits in question were imported from Guadeloupe, a
French overseas department, the Finanzgericht asks whether the tx
provisions of the Treaty, in particular the rule on non-discrimination laid
down in Article 95, apply to those products.

Doubt on this point arises from the fact that Article 227 (2) of the Treary
provides that certain stated groups of provisions shall apply wo the French
overseas departments, and the tax provisions are not mentioned in that list.

It appears from the case file that the plainuff in the main action sought 1o
base its claim primarily on the prohibition of discrimination laid down in
Article 95, which 1t considers to apply to the French overseas depariments.

The opinions expressed on this point in the course of the proceedings by the
Commission on the one hand and the Government of the French Republic
on the other are contradictory.

According 1o the Commission, the tax provisions of the Treaty are not
applicable to the French overseas departments, because they are not
expressly referred 1o in Arucle 227 (2) and have not been declared
applicable by any subsequent instrument.

On the other hand, the French Government expressed the opinion that the
French overseas depariments belong to the Community inasmuch as they
are an integral pant of the French Republic, and that consequently all the
provisions of the Treaty apply to them automaucally, save as otherwise
provided in any special provisions adopted where necessary by the Council
in order 1o allow for their special nawre, which is acknowledged in the
Treaty.
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The Government of the Federal Republic of Germany did not adopt any
position on this question of principle, but expressed the view that in any
case Artcle 95 is applicable as being the necessary complement to the
provisions on the elimination of customs duties and charges having
equivalent effect.

Arnticle 227 (1) provides that the Treaty shall apply to the “French
Republic” in its entirery.

The special position of the French overseas departments is dealt with in the
following terms by Article 227 (2):

“With regard to ... the French overseas departments, the general and
particular provisions of this Treaty relating to:

— the free movement of goods;

— agriculture, save for Aricle 40 (4);

— the liberalization of services;

— the rules on competition;

— the protective measures provided for in Articles 108, 109 and 226;

— the institutions,

shall apply as soon as this Treaty enters into force.

The conditions under which the other provisions of this Treaty are to apply
shall be determined, within two years of the entry into force of this Treary,

by decisions of the Council, acting unanimously on a proposal from the
Commission.

The institutions of the Community will, within the framework of the pro-
cedures provided for in this Treaty, in particular Arucle 226, take care that
the economic and social development of these areas is made possible.”

The legislative practice of the Community shows that, except for a few
isolated provisions, the Council has not made use of the power conferred in
the second subparagraph of Article 227 (2).

On the other hand, many special provisions have subsequently been adopted
in favour of the French overseas departments in the context of legislation on
the most diverse subjects, but none of that legislation refers to the tax
provisions.
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The question raised by the national court is to be answered in the light of
these factual and legal considerations.

It follows from Article 227 (1) that the status of the French overseas
departments within the Community is primarily defined by reference to the
French constitution under which, as the French Government has stated, the
overseas departments are an integral pan of the Republic.

However, in order to make due allowance for the special geographic,
economic and social situation of those departments, Arucle 227 (2) made
provision for the Treaty to be applied by stages, and in addition it made
available the widest powers for the adopton of special provisions
commensurate to the specific requirements of those parts of the French
territories.

For that purpose, Article 227 precisely stated certain chapters and articles
which were to apply as soon as the Treaty entered into force, while at the
same time reserving a period of two years within which the Council could
determine special conditions under which other groups of provisions were to
apply.

Therefore after the expiry of that period, the provisions of the Treaty and
of secondary law must apply automatcally to the French overseas
departments inasmuch as they are an integral part of the French Republic, it
being understood, however, that it always remains possible subsequently to
adopt specific measures in order to meet the needs of those terntories.

It follows from these considerations that Arnicle 95 applies to the tax
treatment of products coming from the French overseas departments.

Therefore the answer to Question 1 should be that Artcle 227 (2) of the
EEC Treaty, interpreted in the light of Article 227 (1), must be taken to
mean that the tax provisions of the Treaty, in particular the prohibition of
discrimination laid down in Arucle 95, apply to goods coming from the
French overseas depariments.

Questions 2 and 3 (treatment of spirits coming from within the
Community in relation to Articles 37, 92 to 94 and 95 of the
Treaty)

By Quesuons 2 and 3 the Finanzgencht seeks to obtain at the same ume
guidance on the interpretation of Arucle 37 relating to State monopolies of
a commercial character, of Articles 92 o 94 relating to the arrangements for
aid and of Article 95 relaung 1o the non-discnminatory application of
internal taxation, in order to be able o assess the compatibility with the
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Treaty of the provisions of national law in favour of certain types of spirits
or certain classes of producers and to deduce from such assessment the
requisite consequences for the tax treatment of imported spirits coming
from within the Community.

It emerges from a comparative study supplied by the Commission at the
request of the Court that preferential arrangements comparable to those
contained in Article 79 of the Branntweinmonopolgesetz exist in several

Member States, albeit in widely varying forms.

It appears from the same swudy that such arrangements can exist
independently of any connexion with a commercial monopoly, within the
framework of legislation of a purely fiscal character.

Accordingly, it appears preferable to examine the problem raised by the
national court primarily g’om the point of view of the rule on taxation laid
down in Artcle 95, because it is of a general nature, and not from the point
of view of Armicle 37, which is specific to arrangements for State

monopolies.

This approach is further justified by the fact that Anticle 37 is based on the
same principle as Article 95, that is the elimination of all discrimination in
trade between Member States.

It also appears preferable to consider the question raised by the national
court from the point of view of Article 95 rather than in the light of the
provisions on aid contained in Articles 92 to 94, since the latter also rest on
the same basic idea as Aricle 95, namely the elimination of State
interventions — including tax abatements — which might have- the effect of
distorung the normal conditions of trade between Member States.

From the point of view of Article 95, the questions asked by the Finanz-
gericht are essenually intended to ascertain whether and, if appropniate, in
what circumstances imported spirits may enjoy preferenual treatment
reserved by nauonal tax legislation to cenain types of products or certain
classes of producers.

At the present stage of its development and in the absence of any unification
or harmonizauon of the relevant provisions, Community law does not
prohibit Member States from granting tax advantages, in the form of
exempuon from or reduction of duties, to certain types of spirits or to
ceruain classes of producers.
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Indeed, tax advantages of this kind may serve legitimate economic or social
purposes, such as the use of certain raw materials by the distilling industry,
the continued production of particular spirits high quality, or the
continuance of certain classes of undertakings such as agricultural
distilleries.

However, according 1o the requirements of Article 95, such preferential
systems must be extended without discrimination to spirits coming from
other Member States.

In this connexion Article 95 does not allow any distinction to be drawn
either according to the reasons, whether social or otherwise, for those
special systems, or according to the relative importance of such systems as
compared with the ordinary taxauon system.

Difficult problems regarding similar treatment can arise in this context in
view of the elements to which the legislation of the different Member States
has linked the grantng of the tax advantages concerned, such as the nature
of the raw matenalis, the technical characteristics of the equipment, the
distilling processes, the taxation procedure and the methods of fiscal
control.

These difficulues are particularly conspicuous in a case such as the present
one, which concerns a product — rum — which comes from outside the
European climatic zone.

With regard to these difficulties of comparison, it must be emphasized that
the first paragraph of Artcle 95 refers to both “direct” and “indirect”
discrimination, and that the application of that provision is based not on a
strict  requirement that the products should be identical but on their
“similanty”.

Furthermore, the second paragraph of Amicle 95 prohibits any system of
internal wxation which is “of such a natwre as to afford indirect protection
to other products™.

It follows that the special advantages provided by national legislation for
certain types of spirits or certain classes of producers could be claimed for
imported Community spirits wherever the criteria underlying the first and
second paragraphs of Anuicle 95 are sausfied.
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Therefore the answer 1o Questions 2 and 3 should be that where national
tax legislation favours cenain classes of producers or the production of
certain types of spirits by means of tax exemptions or the grant of reduced
rates of taxation, even if such advantages benefit only a small proportion of
domestic production or are granted for special social reasons, those
advantages must be extended o imported Community spirits which fulfil the
same conditions, taking into account the criteria which underlie the first and
second paragraphs of Aricle 95.

Questions 4 and 5 (tax arrangements for spirits coming from
non-member countries)

Questions 4 and 5 concern the taxation arrangements for spirits coming
from non-member countries.

By its reference 1o Article 9 of the EEC Treaty and Regulation No 950/68
of the Council of 28 June 1968 on the Common Customs Tariff (Official
Journal, English Special Edition 1968 (I), p. 275), the Finanzgericht
indicates that it is concerned by the question whether, assuming that certain
tax arrangements were acknowledged to be discriminatory in relation to
imported goods, such a difference of treatment would fall under the
prohibition on charges having an effect equivalent 10 customs duties or
whether it should be regarded as an increase in the Common Customs
Tariff duties which would be incompatible with the uniform nature of that
tariff.

In this connexion it must be pointed out, first, that the purpose of Aniicle 9
of the Treaty is only to prohibit charges having an effect equivalent to
customs duties in trade “between Member States”, so that that provision
does not concern the importation of products from non-member countries,
and, secondly, that save in excepuonal circumstances one and the same
charge 1o tax cannot be classified both as internal taxation and as a charge
having an effect equivalent to a customs duty (judgment of 18 June 1975 in
Case 94/74 IGAV'[1975) ECR 699, and judgment of 2 March 1977 in Case
78/76 Steinike [1977) ECR 595).

In the light of these observations, the questions asked by the national court
must be taken as asking in fact whether, in trade with non-member
countnies, there is any rule prohibiting fiscal discrimination analogous to
that laid down in Article 95 of the Treaty.

For trade with non-member countries, and as far as internal taxation is
concerned, the Treary itself does not include any rule similar to that laid

1808



24

28

HANSEN v HAUPTZOLLAMT FLENSBURG

down in Artucle 95, which applies only to products coming from the
Member States.

Accordingly — subject to the provisions of regulatons of which the
application is not at issue here — the answer to the question raised by the
national court depends upon the state of relations under treaties, whether
multilateral or bilateral, between the Community and the various non-
member countries falhng to be considered.

Therefore the answer to Questions 4 and 5 should be that the EEC Treaty
does not include any provision prohibiting discrimination in the application
of internal taxation to products imporied from non-member countries,
subject however 10 any treaty provisions which may be in force berween the
Community and the country of origin of a given product.

Costs

The costs incurred by the Government of the Federal Republic of Germany
and by the Commission of the European Communities, which have
submitted observations to the Court, are not recoverable.

As these proceedings are, in so far as the partes to the main action are
concerned, in the nature of a step in the acuon pending before the Finanz-
gericht Hamburg, costs are a matter for that court.

On those grounds,

THE COURT

in answer to the questions referred to it by the Finanzgericht Hamburg by
an order of 24 October 1977, hereby rules:

1. Article 227 (2) of the EEC Treaty, interpreted in the light of Article
227 (1), must be taken to mean that the tax provisions of the Treaty,
in particular the prohibition of discrimination laid down in Article 95,
apply to goods coming from the French overseas departments.

2. Where national tax legislation favours certain classes of producers or
the production of certain types of spirits by means of tax exemptions
or the grant of reduced rates of taxation, even if such advantages
benefit only a small proportion of domestic production or are

1809



OPINION OF MR CAPOTORTI — CASE 140777

granted for special social reasons, those advantages must be extended
to imported Community spirits which fulfil the same conditions,
nkmgmammthemﬁmhmderhedmﬁntudmnd
paragraphs of Article 95 of the EEC Treary.

3. The EEC Treaty does not include any provision prohibiting discrim-
ination in the spplication of internal taxation to products imported
from non-member countries, subject bowever to any treaty provisions
which may be in force between the Community and the country of

origin of a given product.
Kutscher Mertens de Wilmars Mackenzie Stuart  Donner  Pescatore
Serensen O’Keeffe Bosco Touffait
Delivered in open court in Luxembourg on 10 October 1978.
A. Van Houtte H. Kutscher
Registrar President

OPINION OF MR ADVOCATE GENERAL CAPOTORTI
DELIVERED ON 4 JULY 1978

Mr President,
Members of the Court,

1. The monopoly in spirits in the Case 13/70, Cinzano ([1970] ECR

Federal Republic of Germany (which is
based on the Law of 8 April 1922 as last
amended by the Law of 2 March 1974)
has already led w the submission of a
number of requests to the Coun of
Justice for preliminary rulings, prin-
cipally concerning the interpretation of
Artcle 37 of the EEC Treaty. I refer to
the judgment of 16 December 1970 in

| == Transisied from dhe huahan
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1089), that of 17 February 1976 in Case
45/75, REWE ({1976] ECR 181) and
that of 17 February 1976 in Case 91/75,
Mirirz ({1976) ECR 217).

This action also stems from a case
which, in German domestic law, falls
within the scope of the law on spirits;
however, this case is distinguished from



