JUDGMENT OF 10. 7. 1985 — CASE 17/84

JUDGMENT OF THE COURT
10 July 1985

In Case 17/84

Commission of the European Communities, represented by its Legal Adviser, D. R.
Gilmour, acting as Agent, with an address for service in Luxembourg at the office
of M. Beschel, a member of its Legal Service, Jean Monnet Building, Kirchberg,

applicant,

v

Ireland, represented by L. J. Dockery, Chief State Solicitor, acting as Agent, with
an address for service in Luxembourg at its Embassy, 28 route d’Arlon,

defendant,

APPLICATION for a declaration that, by continuing to apply Section 10 (2) of
the Value Added Tax Act 1972, which reduces the taxable amount of goods sold
in conjunction with a trade-in, contrary to Article 11 of Council Directive No
77/388/EEC of 17 May 1977 on the harmonization of the laws of Member States
relating to turnover taxes — Common system of value-added tax: uniform basis of
assessment (Official Journal 1977, L 145, p. 1), Ireland has failed to fulfil its
obligations under the directive,

THE COURT
composed of Lord Mackenzie Stuart, President, G. Bosco and O. Due (Presidents

of Chambers), T. Koopmans, U. Everling, K. Bahlmann, Y. Galmot, R. Joliet and
T.F. O’Higgins, Judges,

Advocate General: M. Darmon
Registrar: P. Heim

after hearing the Opinion of the Advocate General delivered at the sitting on
28 March 1985,

gives the following
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COMMISSION v IRELAND

JUDGMENT

(The account of the facts and issues which is contained in the complete text of the
judgment is not reproduced)

Decision

By an application lodged at the Court Registry on 18 January 1984 the
Commission of the European Communities brought an action under Article 169 of
the EEC Treaty for a declaration that, by continuing to apply Section 10 (2) of the
Value Added Tax Act 1972, which reduces the taxable amount of goods sold in
conjunction with a trade-in, contrary to Article 11 of the Sixth Council Directive,
No 77/388/EEC of 17 May 1977, on the harmonization of the laws of the
Member States relating to turnover taxes — Common system of value-added tax:
uniform basis of assessment (Official Journal 1977, L 145, p. 1) [hereinafter
referred to as ‘the Sixth Directive’] Ireland has failed to fulfil its obligations under
the directive.

Article 11 A 1 (a) of the Sixth Directive provides that the taxable amount is to be
everything which constitutes the consideration which has been or is to be obtained
from the purchaser or a third party for the goods or services supplied. Section 10
(2) of the Value Added Tax Act 1972, in contrast, provides that, in computing the
total amount on which tax is chargeable, a deduction may be made for the value
of second-hand movable goods accepted in exchange or part-exchange for the
goods supplied.

It should be remembered that the reintroduction of second-hand goods into
commercial circulation has already been the subject of several Community
proposals. Thus the Proposal for a Sixth Directive (Official Journal 1973, C 80,
p. 1) contained a provision which was intended to reduce the tax on second-hand
goods in order to avoid penalizing certain branches of trade. As that provision was
not adopted by the Council, Article 32 of the Sixth Directive provided that before
31 December 1977 the Council, acting unanimously on a proposal from the
Commission, was to adopt a Community taxation system to be applied inter alia to
used goods and that until that Community system became applicable, Member
States applying a special system at the time when the Sixth Directive came into
force could retain that system. On 11 January 1978 the Commission submitted to
the Council a Proposal for a Seventh Directive (Official Journal 1973, C 26, p. 2)
providing for a common system of value-added tax to be applied to used goods,
but that proposal has not yet been acted upon.
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The Commission claims that the value of second-hand movable goods accepted in
exchange for new goods supplied is part of the consideration for the supply of the
new goods obtained by the supplier from the purchaser. That value therefore
forms part of the taxable amount of the goods, in accordance with Article 11 of
the Sixth Directive. According to the Commission, Article 32 refers to special
systems applicable to second-hand goods and certainly does not permit any dero-
gation from the rules relating to the taxable amount of new goods. Furthermore,
none of the proposals made by the Commission with a view to establishing a
common system for the taxation of second-hand goods permits a derogation of
that kind. Unlike those proposals, the Irish system does not benefit the ultimate
purchaser of the second-hand goods so much as the purchaser of the new goods,
who is thereby directly accorded a reduction in VAT.

According to the Commission, the Irish provision at issue cannot be regarded as a
special system which prevents second-hand goods from being taxed twice, in
accordance with the objectives of Article 32 of the Sixth Directive. It does not
apply to the whole second-hand market, but solely to cases in which second-hand
goods are traded in on the occasion of the supply of other goods. That situation is
dealt with in Article 11 of the Sixth Directive and cannot at the same time be
governed by a special system within the meaning of Article 32.

Lastly the Commission points out that the Irish system results in a loss of revenue
for the Exchequer and thus a diminution of the Communities’s own resources
where the resale price of the second-hand goods is lower than the trade-in price.

Ireland explains that the sale of new goods involving a trade-in of second-hand
goods is by far the most common way in which used goods of certain kinds, par-
ticularly motor cars, re-enter commercial circulation in Ireland. The Irish provision
at issue thus regulates the major part of trade in second-hand goods and enables
that part of the market to avoid the double taxation to which second-hand goods
would otherwise be liable in view of their liability to VAT on resale. It is indeed,
therefore, a special system within the meaning of Article 32 of the Sixth Directive.
Although it is true that that system applies in the case of a supply which is subject
to the rules set out in Article 11 of that directive, that is because the supply of
goods by the taxable person is inseparable from the simultaneous acquisition by
him of the used goods traded in. If the deduction permitted in such a case by the
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contested provision were not authorized by Community law, a taxable dealer
would not be able to deal in used motor cars belonging to non-taxable customers
except at a loss.

According to Ireland, the interpretation of Article 32 of the Sixth Directive put
forward by the Commission is not in accordance with the objectives or the
wording of that article and is indeed so restrictive as to tend to defeat the clear
purpose of the authorization contained in that article. Nor is it consistent with the
Commission’s own proposals in respect of used goods in the Proposals for Sixth
and Seventh Directives on value added tax. In that connection Ireland seeks to
demonstrate, by means of worked examples, that the system at present in force in
Ireland leads to the same results as the common schemes contained in the proposal
for a Seventh Directive, except as regards the time at which relief is given on the
residual part of the VAT burdening second-hand goods, a problem which is not
dealt with in Article 32 of the Sixth Directive.

Ireland concedes, however, that by comparison with the schemes proposed by the
Commission the Irish system involves a loss of revenue for the Exchequer when
the second-hand goods are resold at a price lower than the trade-in price.
However, that must be equated with a discount originally given by the taxable
person and authorized by Article 11 A 3 (b) of the Sixth Directive or an allowable
input on goods acquired for the purposes of the taxable person’s business.

In order to resolve this divergence of views, it is necessary first to examine more
closely the difficulties ensuing from the VAT system established by the general
rules set out in the Community directives for the market in second-hand goods
and the various measures proposed or implemented to overcome them.

By virtue of Article 2 of the First Council Directive, No 67/227/EEC of 11 April
1967 (Official Journal, English Special Edition 1967, p. 14), the principle of the
common system of value-added tax consists in the application to goods and
services up to and including the retail stage of a general tax on consumption which
is exactly proportional to the price of the goods and services, irrespective of the
number of transactions which take place in the production and distribution process
before the stage at which tax is charged. However, VAT is chargeable on each
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transaction only after deduction of the amount of VAT borne directly by the cost
of the various price components. As regards goods, the chargeable event is the
supply of goods for valuable consideration by a taxable person acting as such and
only taxable persons are authorized to deduct from the VAT for which they are
liable the tax already charged on the goods at a previous stage.

It follows that the goods are in fact taxed at each stage of production and distri-
bution only on the basis of the value added at that stage. After reaching the final
consumer who is not a taxable person, the goods remain burdened with an amount
of VAT proportional to the price paid by that consumer to his supplier.

If the consumer subsequently supplies the goods to another non-taxable consumer,
no tax is charged or deducted in respect of that transaction. If the consumer
supplies the goods to a taxable trader, such supply does not give rise to a charge to
tax either, but where the goods are resold by the taxable person an amount of
VAT proportional to the resale price is charged, without the taxable person being
entitled to any deduction of the VAT which the goods have already borne.

Second-hand goods which are reintroduced into commercial circulation are
therefore taxed once again, whereas second-hand goods which pass directly from
one consumer to another remain burdened solely by the tax imposed on the
occasion of the first sale to a non-taxable consumer. Especially where the rate of
VAT is high, that difference in treatment distorts competition between direct sales
from one consumer to another and transactions passing through ordinary
commercial channels, and thus places at a disadvantage branches of trade in which
a large number of transactions involve second-hand goods, such as the motor-car
trade in particular.

Article 32 of the Sixth Directive provides that the Council will at a later stage
adopt a common system to prevent such distortion in competition and, pending the
implementation of such a common system, authorizes the retention of existing
national systems having the same objective.
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For its part, the Commission has acted upon Article 32 of the Sixth Directive by
submitting to the Council its Proposal for a Seventh Directive which sets out two
methods of achieving the desired result. As regards second-hand goods in general,
the proposal provides that, in the case of the supply effected by a taxable person
wishing to resell goods which he acquired from a non-taxable person, the taxable
amount is to be a fixed proportion of the resale price which is deemed to
correspond to the value added by the taxable person wishing to resell. In relation
to certain second-hand goods which play an important part in trade, in particular
motor cars, the proposal puts forward a scheme which is more specific as to the
results to be achieved. Under that system, when a taxable person resells such goods
he is entitled to deduct an amount of VAT calculated on the basis of the price at
which the goods were acquired from a non-taxable person. The two schemes
proposed thus have one feature in common, namely that it is at the time of resale
that the residual part of the VAT borne by the second-hand goods is taken into
account.

Under the Irish system, account is taken of that residual part at an earlier stage,
when the second-hand goods are acquired by the taxable person by means of a
trade-in. That system only gives the appearance of resulting in a reduction of the
chargeable amount for the new goods. The reduction is exactly proportional to the
price paid by the taxable person for the second-hand goods which he buys from
the non-taxable person and in fact offsets the residual part of the VAT which the
second-hand goods have already borne. As the goods have already benefited from
a remission of tax on the occasion of their acquisition by the taxable person
wishing to resell, tax may be charged in the normal manner when the goods are
resold without distorting competition with direct sales between consumers.

It is immaterial that, strictly speaking, that compensation directly benefits the
purchaser of the new goods, who is also the seller of the second-hand goods,
whereas in the schemes proposed by the Commission the reduction of tax on the
occasion of resale directly benefits the non-taxable purchaser of the second-hand
goods. As has been shown by the worked examples submitted to the Court by
Ireland, the prices agreed between the parties to the two transactions involving
such goods tend to be adjusted according to the system applied so as to lead
generally to the same result both for the three parties to the transactions and for
the Exchequer; the only differences concern the time at which the second-hand
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goods benefit from remission of the residual part of VAT and the break-down of
the prices. Equally, all three systems examined re-establish neutrality of
competition between direct sales from one consumer to another and transactions
through commercial channels.

It is in the light of those considerations that it must be decided whether, as the
Commission maintains, the Irish system constitutes a derogation from Article 11 of
the Sixth Directive which cannot be justified under Article 32 of that directive. It
follows from the examination set out above that that system is not designed to
exempt from tax part of the consideration obtained by the taxable person wishing
to resell for the supply of new goods, nor does it have such an effect. On the
contrary, the object and effect of the Irish system is to offset the residual part of
the VAT already borne by the second-hand goods traded in, so that on resale
those goods may be subject to the general system of VAT. It follows that the Irish
system is in principle covered, both as regards its object and its effects, by Article
32 of the Sixth Directive and that it does not infringe Article 11 of the directive.

That conclusion is not affected by the fact that the Irish system applies only to
cases in which the taxable person wishing to resell acquires the second-hand goods
by means of a trade-in when he supplies other goods, which may be new or
second-hand. That is in fact the most common way in which second-hand goods
are reintroduced into commercial circulation, and Article 32 of the Sixth Directive
does not require a national system which remains in force to cover all transactions
involving second-hand goods.

The fact that the Irish system results in a loss of revenue for the Exchequer in
cases in which the resale price is lower than the trade-in price is not a decisive
factor either. By providing that supplies effected by a taxable person are subject to
tax and that the tax paid by him at an earlier stage may be deducted, the general
rules set out in the directives also reduce the revenue paid to the Exchequer when
new goods are sold at a loss. The Irish provisions concerning the trade-in of
second-hand goods therefore do not infringe the general rules contained in the
Community directives in that respect either.

It follows that the Commission’s application must be dismissed in its entirety.
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Costs
Under Article 69 (2) of the Rules of Procedure the unsuccessful party is to be

ordered to pay the costs. As the applicant has failed in its submissions, it must be
ordered to pay the costs.

On those grounds,

THE COURT

hereby:
(1} Dismisses the application; and

(2) Orders the Commission to pay the costs.

Mackenzie Stuart Bosco Due Koopmans

Everling Bahlmann Galmot Joliet O’Higgins

Delivered in open court in Luxembourg on 10 July 1985.

P. Heim A. J. Mackenzie Stuart

Registrar President
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