Cva Ha EBponenckus cbio3
NMPECCBHOBLUEHUE Ne 189/21
JTrokcemOypr, 21 oktomepu 2021 T.

Cryx6a ,Mpeca u PeweHnve no cbeanHenu gena C-845/19 n C-863/19
nHopmaums® OKp'b)KHa npokypaTtypa — BapHa

CbAbT YTOUYHSIBA HAKOM pa3snopenom ot [lupekruBaTa 3a obe3anevyaBaHe u
KOH(UCKauma Ha cpeacTBa U obnarun ot npecTbnHa AeMHOCT B EBponenckus cbro3

lNocoyeHama dupekmuega He Qorlycka HauuoHarsHa rpasHa ypedba, Kosimo rno3eorisiea
omHemMaHemo 8 rosnsa Ha 0bpxxagama Ha UMyu,ecmaso, 3a Koemo ce mebpou, Ye npuHadnexu Ha
nuye, pasfu4yHo om u3ebpuwiumerns Ha npecmubriieHuemo, 6e3 moesa nuye da uma 8b3MOXHOCM
0a ce KOHcmumyupa Kamo cmpaHa 8 rpousgo0cmeomo 3a KOHguUcKayusi

[Bama Gbnrapcku rpaxgaHn (HapudaHu Mo-HaTaTbK ,3auHTEpPECOBaAHUTE nnua“) ca ocbAeHU 3a
ToBa, 4Ye npe3 cespyapn 2019r. B rpag BapHa (Bbnrapusi) 6e3 paspelleHve ca Abpxanu
BMCOKOPUCKOBWN HApPKOTUYHM BeLLECTBa C LieN TAXHOTO pasnpocTpaHeHue. Crnead ockXaaHeTo um
OkpbxHa npokypaTypa BapHa ucka oT OkpbXeH cbg BapHa oTHemaHeTo B nonsa Ha gbpkaBaTa
Ha NapU4HUTE CYMU, OTKPUTU CbOTBETHO B TEXHUTE XMMKLLA MPU U3BBPLLUEHN NPETHLPCBAHUS.

B cbaoebHoTO 3acenaHme npea 1031 CbA 3aMHTEPECOBaHNTE NuLa 3asBaBaT, Ye U33eTuTe NnapuyHn
CyMn ca COBCTBEHOCT Ha u4neHoBe Ha TexHuTe cemencTBa. [locrnegHuTte He ca ydacTBanu B
NpOM3BOACTBOTO Npen NOCOYEHUS CbA, ThI KAaTO HALMOHANHOTO NpaBo He Aornycka Toea. Chunar
CbA OTKasBa Ja paspelun OTHEMAHEeTO Ha MOCOYEHMTE NapudHM CyMW, Tb KaTo MNpuema, 4e
NPecTbNiIEHNEeTO, 3a KOeTO Ca OCbAEHW 3avHTepecoBaHUTE nuua, He MoXe Ada reHepupa
nkoHommyeckn nonsu. OCBeH TOBa, BbNPEKM Ye ca Hanvue Aoka3aTencTea, Ye 3aMHTepecoBaHuTe
nvua ca npogaBanu HapKOTUYHM BELLECTBa, Te He ca Ounn HUTO npecnefBaHn, HUTO OCbAEHM 3a
TakoBa npectbnneHve. OKpbXKHa NpokypaTypa BapHa BHaca NpoTecT cpelly ToBa pelleHue, kaTo
N3TbKBa, 4Ye Npu npunaraHeTo Ha peneBaHTHUTE HauMOHanHu pasnopeadbu NOCOYEHUAT CbA He €
B3en npeasua Oupektusa 2014/421.

Mpn Te3n obcToATencTBa 3anuTBallaTa HPUCOVKUUS pellaBa ga oTnpaBu 3anutBaHe go Cbaa
OTHOCHO OBCTOATENCTBOTO Aann € HeobxoauMO Aa € Hanuvue TPaHCrpaHUYHO MONoXKeHue, 3a da
ce npunoxun Oupektnea 2014/42, oTHOCHO ob6xBaTa Ha nNpeaBuaeHaTa B HesaA KOHUCKALUMS, KaKTO
N OTHOCHO obxBaTa Ha NPaBOTO Ha e(eKTMBHW NpaBHW CPeacTBa 3a 3awuTa, NPU3HATO Ha
TPETOTO NULE, KOETO TBLPAN UMK 3a KOETO Ce TBbPAN, Ye € COOCTBEHMK Ha UMYLLIECTBO, NpeaMeT
Ha KoHduckaumd. C peweHneto cu CbabT ce NpomsHacs 1 No BbNPOCK OT peluaBallo 3HavYeHune
32 YTOYHSBAHETO Ha NPUNOXHOTO none Ha [OupektnBa 2014/42 n TbrKyBaHETO Ha HSKOU OT
HEMHUTE KINKYOBU MOHATUS.

CbobpaxeHusa Ha Cbaa

Ha nbpBo mscTo, CbaobT KOHCTaTMpa, Y€ AbpXKaHeTO Ha HApPKOTUYHWM BelwecTBa C uen
pa3npocTpaHeHneTo UM nonaga B NpUoXHOTO nose Ha AupektuBa 2014/42, nopun Korato
BCUYKM €JIeMEeHTU OT CbCTaBa Ha TOBa MpecTbMJfiIeHUe ca OrpaHuyYeHn B egHa-eAUMHCTBEHa
AbpXaBa uneHka. BcbuwHocT cbrnacHo [loroBopa 3a dyHKUMOHMpaHeTo Ha EC? TakoBa
npecTbnneHne nonaga B obxearta Ha eaHa OT MOCOYEHUTE B TO3M AOroBop obnactn Ha ocobeHo
TeXKa MPecTbMNHOCT C TpaHCrpaHn4yHo uamepexve. CnepoBaTtenHo 3akoHogaTenat Ha Chblo3a e
KOMMNETEHTEH Aa NpMemMa MUHUMaIHW npaBuna 3a XapMOHM3MpaHe OTHOCHO onpenensiHeTo Ha

1 OupektuBa 2014/42/EC Ha EBponeickus naprniameHT u Ha Cbeeta ot 3 anpun 2014 roguHa 3a obesnevyaBaHe K
KOHhpMCKaums Ha cpeacTBa 1 obnaru oT npecTbnHa AeriHocT B EBponelickusa cbto3 (OB L 127, 2014 r., cTp. 39).
2\Ynen 83, naparpad 1 OPEC.
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npecrtonieHnaTa M Ha CaHKUunMnMTe B Ta3u obnact, kato Tasnm KOMMETEHTHOCT obxBawia wu
NonoXXeHunATa, npn KOUTo eneMeHTUTe OT CbCTaBa Ha KOHKPETHO npecTtbhjieHne ca orpaHn4eHun B
eQHa-edJNHCTBEHAa OAbpXKaBa YJ1EHKa.

Ha BTopo msacTo, CbabT npuema, Ye Oupektuea 2014/42 He npeaBwmkga camo KOHMCKaUMsS Ha
UMYLLECTBO, KOETO CbCTaBfsiBA MKOHOMMYECKa M3roda, npousTuyawia OT NpecTbhneHneTo, 3a
KOETO W3BbLPLUIMTENAT Ha TOBa MNpecTbnneHne e Oun ocbaeH, a 4Ye npeaBuMXAa U
KOH(MCKaLmMATa Ha UMyLLEeCTBO, NPUHAAJIeXalwo Ha U3BbPLUMTENS Ha NpecTbNNeHneTo, 3a
KOETO CEe3MpPaHMAT C AeNfioTO HauMoHarneH cbph e ybeneH, ye To e NnpuaoodbUTo Ypes Apyro
npecTbnHO noBeAaeHue. TakMBa KoHpUCKaUMmM obaye TpsibBa ga ce M3BbPLUBAT Npu cnasBaHe Ha
npeaBMaoeHuTe B MocoveHaTa [OuMpekTMBa rapaHuum® M ga  OoTroBapsAT Ha  YCIOBUETO
NPecTbNNeHNeTo, 3a KOEeTO NMOCOYEHOTO N1LE € OCbAEHO, Aa € cped M3bpoeHuTe B Hea?, U ToBa
NnpecTbhnieHne ga Moxe Aa aosene nNpsiko UM KOCBEHO 40 MKOHOMUYecKa nonaa.

|.|.|,O Ceé OTHacd OO0 NMbpBUA BUA KOH(*)VICKaLI,VIFl, e Heobxoammo obnaraTa, YnsaTo KOH(*)VICKaLI,I/IFI ce
npeasmxga, Aa npon3Tnya ot nNnpecToiJieHNeTo, 3a KOeTO HEroBuAT U3BHLPLLUUTEN € OCBHAOEH C
BIfA3na B cuna npucbaa.

LLlo ce oTHacs Ao BTopaTta xunoTesa, KoSTO CbOTBETCTBA Ha pasilumMpeHaTa KoHguckaums®, CbabT
YyTOYHSIBA, OT efJHa CTpaHa, 4Yye 3a [a ce onpejenu Janu AageHo npecTbhneHne Boau Ao
MKOHOMMYECKa MoMn3a, AbpXKaBUTE YNEHKA Morat ga B3emaT npeaBua HavuHa Ha
m3BbpwBaHe (modus operandi), Hanpumep AQanu npecTbLMNNIEHUETO € U3BLPLIEHO B
KOHTEKCTa Ha opraHM3vpaHaTa NpecTbNHOCT UMM C YMUCHIN 3a reHepupaHe Ha pefoBHU
neyan6u ot npectbnnenns’. OT apyra cTpaHa, yoexaeHMeTo Ha HauuoHanHaTa pucOuKLmMS,
Yye MMyLLECTBOTO € npuaobuTto upes nNpecTbNHO noBedeHue, TpsAbBa Aa ce OCHOBaBa Ha
obcToATencrBata no p[enoTto, BKIYUTENHO Ha KOHKPETHUTe akTu W Hanu4vHuTe
AoKasaTencrBa’. 3a Tasu Uen HauuoHanHata lopuUcOMKUMSE MOXe Mo-CreuuanHo na B3eme
npensua HeCbpasMepHOCTTa MeXay CTOMHOCTTA Ha BbMNPOCHOTO MMYLLIECTBO M 3aKOHHUTE 0XO4MU
Ha ocbaeHoTo nuuesd.

Hakpasi, Wo ce oTHacs 40 KoH(McKaumsaTa No OTHOLLEHWe Ha TpeTu nuua®, Ta npeanonara ga ce
YCTaHOBU HanuyMeTo Ha nNpexBbpfiAHe OT CTpaHa Ha 3anofo3pPsHOTO Inuue unu
06BMHAEMUSA Ha obnarn Ha TpeTo Nvue uin Ha NpuaoobuBaHe Ha TakuBa obnarum oT TpeTo
nvue, KakTo U 3HaHUEeTO Ha TPeToTO Nnu1ue, Ye TOBa NPexXBbpnAHe unNu npuaobmBaHe nma 3a
Luen n3bsreaHe Ha KOHduckauumaTa.

Ha Tpeto mscto, CbabT noctaHoesBa, Ye dnpektna 2014/42 BbB Bpb3ka € uNeH 47 oT Xaprtarta
Ha OCHOBHUTe npaBa Ha EBponenckusa cbio3 He Aonycka HauvoHarnHa npaBHa ypenoda, KOATo
no3sonsiBa OTHEMaHeTO B NOJfi3a Ha AbpXKaBaTa Ha MMYLLECTBO, 3a KOETO ce TBbpAM, Ye
npUHagneXxu Ha nuue, pasfiuyHo OT U3BBLPLUNTENA Ha NpecTbnieHneTo, 6e3 ToBa nNuue aa
MMa BBb3MOXHOCT [la Cé KOHCTUTyMpa KaTo CTpaHa B NPOU3BOACTBOTO 3a KOHdMcKauums.
BCcbWHOCT Tasu OupekTuBa 3agbikaBa ObpXaBuTe YreHKW Aa npeanpuemaT HeobxogumuTte
MEepKW, 3a [a rapaHTupar, Ye nuuarta, 3acerHatu ot npeasBuaeHuTe B HEA MEpPKM, BKMAOYUTENHO
TpeTu Nuua, KOUTO TBBbPAAT UIK 3a KOUTO Ce TBBbPAN, Ye ca COBCTBEHMUM HA MMYLLLECTBOTO, YMATO
KOHpuckauusa ce npeasuxga, MMaT npaBo Ha eheKTUBHU NpaBHU cpeaAcTBa 3a 3awumTa U Ha
cnpaBeanue cbAebeH npouec, 3a Aa 3awuTaBaT npaBarta cu'®’. OcBeH ToBa MocoyeHaTa
OvpekTMBa npegswkna peguua cneunanHuM rapaHumm, 3a ga ce OoCUrypyu crnasBaHeTo Ha
OCHOBHMWTE MpaBa Ha Te3u TpeTn nuua. Cpen Tesn rapaHumMM € npaBoTO Ha AOCTHLN A0 aABoOKaT
no BpeMe Ha LsNoTo NPOM3BOACTBO 3a KOH(MCKaumall, KOeTo 04eBMAHO BKIOYBA NPaBOTO Ha
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Te3n TpeTn nuua ga 6baaT UscnyLaHn B pamkuTe Ha ToBa NPOM3BOACTBO, BKIOYUTENHO NPaBOTO
[a npeTeHaMpar 3a NpaBo Ha COGCTBEHOCT BbPXY 3aCErHaToTo OT KOHUCKALMS UMYLLECTBO,

3ABEINEXKA: [petoguumnanHoTo 3anutBaHe MO3BOMISIBA Ha HOPUCOMKUMUTE Ha ObPXaBUTE YNEHKW, B
pamKuTe Ha cnop, C KOWTO ca ce3upaHu, aa ce obbpHaT kKbM CbAa C BbNPOC OTHOCHO ThIIKYBAHETO Ha
npaBoto Ha Cblo3a unuM BanMaHoCTTa Ha akT Ha Cwobio3a. CbabT He pelwlaBa HauMOHaANHUSA Cnop.
HauwonanHata topucavkuma tpssbBa ga ce npomsHece no AefoTo B CbOTBETCTBME C pewleHneTo Ha Cbaa.
ToBa pelweHne o6Bbp3Ba NO CbLUMS HAYMH OCTaHanNUTe HauMOHamNHW PUCAUKUUN, KOraTo ca Ce3npaHun C
nogobeH BbMpOC.

HeogpuyuaneH dokymeHm, ripedHasHaqyeH 3a meduume, Kolimo He obebp3sa Cnda

[MunHusm mexkcm Ha cbO0ebHOmo peweHue e nybnukyeaH Ha yebcatima CURIA e deHsi Ha ob6si8seaHeEMoO

3a donbnHUMenHa uHgopmayus ce cebpxxeme ¢ UnusiHa MNanbosea @ (+352) 4303 4293
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