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NMPECCBHOBLIEHUE Ne 22/22
JTrokcembOypr, 2 dpepyapn 2022 r.

PeweHuve no geno T-399/19
Cryx6a ,Mpeca u Polskie Gornictwo Naftowe i Gazownictwo/Komucus
NHbopMaLNs* (OTxBBbpnsiHe Ha xanba o Komucusra)

oowmAT cbAa OTMEHA peweHneTo Ha Komucusara, c koeTo 15 OTXBBbpPnNA noaageHa Ao
Hes Xanba oT NOJICKn Tbproeey Ha egpo

Komucusima He e cnasusa rpoyecyasniHume rpasa, Koumo e umar rosiCKUsim mbp208ey, Ha e0po
8 npousdgodcmeomo, dogesio 00 rpueMaHemo Ha moea pelweHue

Mexgy 2011 r. u 2015 r. EBponeiickata Komucus B3ema peauua Mapku, 3a da pascrnegsa
dyHKUMOHMpPaHEeTO Ha rasoBuTe nasapu B LleHTpanHa u UM3touyHa EBpona. B 103K KOHTEKCT T4
3anoyBa pascnegBaHe cpewy Gazprom PJSC un Gazprom export LLC (HapuyaHu no-HaTtaTbk
3aegHo ,[lasnpom®) Nno noBoa cHabasiBaHETO C ra3 B OCEM AbpXKaBW YNEHKU, a UMeHHO Bbbnrapus,
YewkaTta penybnuka, EctoHus, Nateusa, Jlutea, YHrapus, MNMonwa n CnoBakusa (HapuiaHu no-
HaTaTbK ,3acerHaTuTe cTpaHun®).

Ha 22 anpun 2015 r. Komucusita nanpatia M3noxeHve Ha Bb3apaxeHusital Ha ,[asnpom”, B KoeTo
ro ynpekea, 4ye 3noynoTpebsiBa C rocnofcTBalloTO CU MOMNOXEHWEe Ha HauMoHanHWTe nasapu Ha
JOoCTaBKa Ha ras Ha edpo Harope Mo BepuraTa B 3acerHature CTpaHu, 3a [Aa Bb3rpensarcrea
cBOOOOHMSA MpPEeHOC Ha ras B TaX, C KOETO Hapywasa uneH 102 JOEC, 3abpaHsiBaw, Takuea
3noynoTtpebun.

B unanoxeHneto Ha Bb3paxeHudaTa Komucmsata no-cneumanHo npuema, ye ,lasnpom® nocraes
AOCTaBKkuTe cu Ha ras B lonwa B 3aBUCMMOCT OT MOSly4aBaHETO Ha HAKOW rapaHuun, CBbp3aHu C
WHPACTPYKTYpM 3a MpeHoc Ha ra3. Te3nm rapaHumm ce OTHacsanM 3a npuemMaHeTo oT
xanobornogarensa no AenoTto, a UMEHHO Moncknsa Tbproeel Ha egpo Polskie Gérnictwo Naftowe i
Gazownictwo S.A., Ha 3acunBaHe Ha KOHTpona Ha ,l[asnpom® BbpXy ynpaBneHMETO Ha
WHBECTMLMMTE MO NOfckaTa OTCeYka Ha rasonposoga ,AmMan“, KOMTO € eaWH OT OCHOBHUTE
TpaH31UTHM rasonposoau B lNoniwa (HapryaHn No-HaTaTbK ,Bb3paxeHunara ,Aman®).

C pelueHne oT 24 mai 2018 r.2 Komucusita ogobpsBa v NpaBu 3a0biMKUTENHN aHraXUMEHTUTE,
npegcraeseHun oT ,[asnpom® ¢ Len ga oTroBopu Ha onaceHudTa Ha Komucuara 3a KOHKypeHuusTa,
W NPUKNIOYBa aAMUHUCTPATUBHOTO NPON3BOACTBO MO Criyyas.

YcnopeaHo ¢ ToBa npom3BoacTBO, Ha 9 mapt 2017 r. xanbonogaTenat nogasa xanba ao
KomucuaTta cpelly CBbp3aHu CbC 3n0ynoTpedu npakTukm Ha ,[fa3npom”, KOMTO B ronsima CTeneH ce
NPUMNOKPMBAT C onaceHusTa, U3TbkHaT oT Komuncusita B M3NOXEHNETO Ha Bb3paxeHusaTta. Crnopea
cbabpxawm ce B xanbata TBbpAeHUsl, B KOHTEKCTA Ha HEOOCTUr nNpu cHabasBaHETO, C KOWTO
»anbonogartenaTt ce conbeckBa npe3 2009 r. n 2010 r., ,[asnpom® obBbp3Ba CKNOYBAHETO Ha
JOroBOp 3a AOCTaBKa Ha AOMbITHUTENHN 06EeMHN ra3 ¢ YCIoBUSl, HACOYEHM UMEHHO KbM 3acuriBaHe
Ha BNuAHWETO Ha ,[asnpom® BbpXy yrnpaBreHMeTo Ha nosickata oTceyka Ha rasonposoga ,Aman®

1 Ha ocHoBaHue uneH 10 ot PernameHT (EQ) Ne 773/2004 Ha Komucusita oT 7 anpun 2004 roaMHa OTHOCHO BOAEHUTE OT
Komucusata npousBoactea cbrnacHo uneHose [101 OPEC] m [102 OPEC] (OB L 123, 2004 r., ctp. 18; CneuunanHo
n3aaHune Ha 6bnrapcku esuk, 2007 r., rmasa 8, Tom 1, cTp. 242).

2 PeweHune C(2018) 3106 okoHuyaTeneH Ha EBponerickaTta komucus ot 24 man 2018 rognHa OTHOCHO NPOM3BOACTBO MO
uneH 102 ot JoroBopa 3a yHKUMOHUpaHeTO Ha EBponerickusa cbio3 n uneH 54 ot CnopasymenneTo 3a EUIM (npenncka
AT.39816 — [ocTtaBkn Ha ra3 Harope no Bepurata B LleHTpanHa n W3touyna Espona) (OB 2018, C 258, ctp. 6).
YKan6onopatenaTt nogasa xanba 3a OTMsIHA Ha TOBA peLUeHue, HO TS € OTxBbprieHa oT OOWus Ccba C pelleHne oT
2 cpeBpyapn 2022 r., Polskie Gornictwo Naftowe i Gazownictwo/Komucus (AHraxumeHtn Ha [asnpom), T-616/18
(8. cbLo MC Ne 21/22).
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(HapnyaHM no-HaTaTbk ,TBbpPAEHUATA, CBbP3aHM C YCnoBusATa 3a MHQpacTpyktypata®). C
nocnegHuTe TBbPOAEHUA OTHACTU Ce ocrnopsaT NPaKTUKW, CXOOHW Ha Te3Wn, 3a KOUTO ce OTHacAT
Bb3paxeHudara ,Avan’.

Ha 23 aHyapu 2018 r. Komncusta yBegomsiBa ¢ NMCMO xanbonogartens, Ye Bb3HamepsiBa da
OTXBbpPNM nogageHata A0 Hea xanba M ro npuvkaHea Aa MW3MOXM CTaHOBULWLETO CU B
YyeTUpUCeAMUYEH CPOK (HapuyaHo Mo-HaTaTbK ,MMCMOTO, CbAbpXallo HaMepeHne 3a OTXBbPIsSIHE
Ha xanbara“). C pelweHue ot 17 anpun 2019 r. (Hapu4yaHo no-HaTaTbk ,06XanBaHOTO pelleHne”)?
Komucusata otxebpng xanbarta, nogageHa ot xandonogaTens.

Mpy n3BbLPLUEHMS OT Hes aHanuMa3 Ha TBbpAeHusaTa KomucusiTa npaBu pasrpaHuUyeHue Mexay
TBbPAEHMATa OT kanbata A0 Hesl, KOMTO CbOTBETCTBAT HA OMaceHusiTa 3a KOHKypeHuusiTa,
nonagawu B obxBaTa Ha aHraXxmMeHTUTe Ha ,[as3npomM‘, u Apyrute TBbPAEHWS, WU3NOXEHU B
cblllaTa xanGa, a Wo ce OoTHacaA OO0 Ta3u BTOpa KaTeropusi TBbPAEHUS, TA MNO-crneumanHo
OTXBbPINS TBbPAEHUATA, CBbP3aHM C YCINOBUSITA 3a MHppaCTpyKTypaTa.

>KanGonogatensaTt nogaea xanba 3a oTMsiHa Ha 0GXanBaHOTO pELUeHUe, KOATO € yBakeHa oT
OCMU pasLInpeH cbeTaB Ha ObLWKA cbA.

CbobpaxeHusa Ha OOwmsa cbAa

Ha nbpBo mscTo, OBWMAT cbp pasrnexaa onnakeBaHuaTa Ha xanbonopatens, ye Komucusta e
HapyLuMna npaBoTo My Aa 6bae nscnywaH n nHpopMmMpaH B aaMUHUCTPATUBHOTO NPOM3BOACTBO,
obpasyBaHo Mo xanbaTta My O Hesl.

B ToBa oTHOweHne OOWMAT CbA HaW-Hanpen MPUNOMHS, Ye CbINacHo 4rneH 7, naparpad 1 ot
PernameHT Ne 773/2004, KoraTo Bb3 OCHOBa Ha MHopMauusaTa, ¢ KosaTo pasnonara, Komucuarta
CuYMTa, Ye He ca Hanuvue OoCTaTb4yHO OCHOBaHUSA 3a npeanpuemMaHe Ha OeWcTBMS Mo xanbaTa, T4
MHopmMupa xanbonogaTens 3a MOTUBUTE CU U OMNpeaenst CPoK, B KOWTO xanbonoaaTensaT MOXe
NUCMEHO Aa U3pasn CTaHOBULLIETO CWU.

B wu3npateHoTo Ha xanbonogatens Bb3 OCHOBa Ha Tasu pasnopegba nMcmMo, CbAbpXallo
HamepeHne 3a OTXBbpJISiHE Ha >kanbaTa, KomucuaTa no-cneumanHo npuema, 4ye He ca Hanvue
AOCTaTb4yHO OCHOBaHMS 3a NPOBEXAaHe Ha MNo-HaTaTblUHO pascrnedBaHe Mo TBbPAEHUATA,
CBbp3aHu C ycroBuATa 3a MHpacTpykTypaTta, nopagu mMankata BeposiTHOCT Aa 6bae ycTaHOBEHO
HapyweHne Ha uneH 102 QPEC, m3sbpweHo ot ,[asnpom. B ocHoBaTta Ha ToBa BPEMEHHO
3aKryeHne CToAT ABa apryMeHTa, a MMEHHO, OT edHa cTpaHa, peweHneto Ha Urzad Regulacii
Energetyki (noncka cnyxba 3a eHeprMiHO perynupaHe) 3a cepTuduumpaHe Ha onepaTopa Ha
norickata oTcedka Ha rasonposoga ,Aman®, Gaz-System S.A., B KQ4eCTBOTO My Ha He3aBUCUM
CUCTEMEH onepaTop (HaprMyaHo No-HaTaTbK ,pPELLEHNETO 3a cepTudunlmpaHe”), n oT gpyra cTpaHa,
»MEXOYNPaBUTENCTBEHUA KOHTEKCT® Ha OTHoweHuata mexgy Penybnuvka Monwa wn Pyckarta
denepaums B obnacrra Ha rasa.

Makap B o6xanBaHoTO pelleHMe KomucusiTa OTHOBO [a Ce No30BaBa Ha pellueHueTo 3a
cepTudmuMpaHe KaTo apryMeHT B MOAKPENa Ha 3aKMOYEeHUETO M, Ye € Marnko BEeposTHO [a ce
yCTaHOBM HapylleHMe Mo TBbpAEeHUsiTa, CBbp3aHM C YCNoBUSITA 3a WHpacTpykTypaTta, TS
CbLUEBPEMEHHO BKIOYBA U BTOPW apryMeHT, a MMEHHO T. Hap. U3KIOYEeHWe nopaau AencTeuaTa
Ha ObpXaearta.

O6LWMAT cba CbOTBETHO MPUMOMHS, Ye U3KIIYEHMETO Nopaau OENCTBMATA Ha AbpKaBaTta, KoeTo
TpsibBa Aa ce npunara pecTpMKTUBHO, NO3BONABA M3KMNIOYBAHE HAa aHTUKOHKYPEHTHO NoBeaeHne oT
NPUIOXHOTO none Ha uyneHose 101 n 102 A®EC, korato ToBa noBefeHME € HanoXeHO Ha
CbOTBETHUTE MpPEeAnpuUSaTUS 4Ype3 HauMOHanHO 3aKoHOO4AaTENCTBO, Ype3 Ccb3gadeHa C ToBa
3aKOHOAATENCTBO NpaBHA pamMKka UM MbK Ype3 HEYCTOUM HATUCK, YNpaXKHsBaH OT HaUMOHaNHUTe
BracTu.

3 PelwweHune C(2019) 3003 okoHuaTteneH Ha Komucusta ot 17 anpun 2019 roamHa 3a oTXBbpIsHe Ha xanba (npenvcka
AT.40497 — lNoncku LeHn Ha rasa).



O6wmaTt cba obade koHCTaTMpa, Ye ToBa M3KITIOYEHUE He e cpef peneBaHTHUTE CbOoDpaXeHus B
NMMCMOTO, CbObPXKALLO HaMepeHMe 3a OTXBbPIsHE Ha xanbaTa v npeawecTBawo 06xanBaHOTO
pelwleHne. C ornen Ha 0cobeHOTO ecTeCTBO Ha U3KITIOYEHMETO Nopaaun AeNCTBUATA Ha AbpKaeara,
BOAELLO A0 ocBobOXaaBaHe OT OTFTOBOPHOCT, M Tbi KaTo B cbaebHaTa npakTuka npunaraHeTo My
He e npu3HaTo B XunoTe3aTa Ha AbpXaBHa NpUHyga, ynpaxHsiBaHa OT TpeTa AbpXxaea,
Komucusita e Ttpsbeano ga npegynpeaun kanbonogatens M3puMyHO B TOBa MMUCMO, B KOETO ce
nanaraT HaMepeHus, 4ye BpeMeHHaTa M MpeLeHKa ce OCHOBaBa Ha Bb3MOXHO MpuraraHe Ha
MOCOYEHOTO M3KNIOYeHWe, 3a Aa My Aafe Bb3MOXHOCT ga O6bae macnywaH B ToBa OTHOLUEHWME.
Cnopeg Obwmsa cbg Komucmsita He mMoxe ga ovakBa OT xanbonogaTensi ga pasno3Hae To3u
UMNANUUTEH apryMeHT cpef U3NoXeHnTe B ToBa NMCMO O0BCToATENCTBa.

Mopagn ToBa, MponyckaMku Aa npeaoctaBuM Tasu MHgpopmMauuss B NMUCMOTO, CbAbpXKaLLo
HaMepeHUue 3a OTXBbpPIISiHe Ha Xanbata, Komucusta He e N3NbIIHMNA 3a4bJKEHUETO CU o
uneH 7, naparpad 1 ot PernameHT Ne 773/2004 ga nHcgpopmupa xanbonopatens. OcBeH ToBa
cnopeg OOwWus cba npegosug AaHHWTE MO AenoTo, ako ToBa HapyweHue Ha PernameHt
Ne 773/2004 He 6e gonycHaTo, 06XanBaHOTO pelleHne 6u Morno ga nva pasnuyHo CbabpXKaHue
B YacTTa OTHOCHO aprymMeHTa 3a WM3KIYEHMEeTO nopaan OeNcTBUsiTa Ha ObpXKaBaTa, B pesyntat
Ha KOETO HapyLLEeHNETO MOXe Aa AoBeae A0 OTMSAHA Ha NMOCOYEHOTO peELLEHNE.

Tasu oTmsaHa obaye e ob6ocHOBaHa camoO MpW YCroBWE, Ye APYrUSAT MU3TbKHAT B 0OXanBaHOTO
peLLeHne aprymMeHT, CBbp3aH C peLleHneTo 3a cepTuduumnpaHe, He NoaKpens 3akNio4YeHMeTo Ha
Komucusata, 4ye e manko BeposTHO fa Cce YCTaHOBW HapylleHue Ha ,[asnpom no TBbpAeHUATa,
CBbp3aHu C YCroBusiTa 3a MHppacTpykTypara.

B ToBa OTHOLLEHME, HA BTOPO MscTo, OOWMAT CbA, OT edHa CTpaHa, KoHcTaTupa, Ye Komucuata
He e MOXena da npuaage pellaBallo 3HAauYeHMe Ha ToBa pelleHne 3a cepTudmuupane, 6e3 ga
OT4yeTe M3MCKBAHOTO B AUCNO3UTMBA My MpexBbpnsiHe Ha Gaz-System Ha ekcnnoataumsita Ha
KOMMNPECOPHUTE U U3MepPBAaTENHNTE CTaHLMK, HAMUPALLIM Ce MO NOoJickaTa OTceYka Ha ra3onpoBoaa
LsAMan®, KoaTo ekcnnoatauus ce e ocurypsisana OT CbBMECTHO [PYXECTBO, NpuUTexaBaHo OT
xanbonogatena mn ,[asnpom®, n1 6e3 ga ordyete obcToATENncTBaTta OKOMO furcaTa Ha TakoBa
NPexebpIIsiHE.

Ot ppyra crtpaHa, OGWMAT cbp MOCOYBa, Ye KaTo Ce € Mno3oBana Ha CbAbpXawuTte ce B
peleHneTo 3a cepTuduuMpaHe KOHCTaTauum U MNpeueHKn, OTHacsaWM ce 3a MHBECTUUMUTE B
nonckaTta oTcedka Ha rasonpoBoga ,Aman’, Komucuata e ceena nsnoxeHute B xandata 4o Hes
TBbpPAEHUS caMoO [0 obxBaTa Ha Bb3paxeHusiTa ,fAman”, NoCoYeHNW B WU3NOXEHUETO Ha
Bb3paXeHnsTa, 4oKaTo BLNPOCUTE MPaKTUKM ca Ounn OT pasfiMyHO eCTECTBO M Ca HaAOXBbLbPIsnm
camusi BbMpocC 3a MHBECTULINNTE.

Mopaan ToBa cnopeg O6wms cba KomucusaTa e gonycHana fiBHa rpewka B npeueHKaTta KaTto
Ce e no3oBana Ha peleHueTo 3a cepTucpuumMpaHe B nogkpena Ha 3aKNOYEeHMETO CU, 4Ye e
Manko BEpPOATHO [a ce YCTaHOBM HapyweHue Ha ,lasnpom“ Ha uneH 102 APEC no
TBbpAEeHUATa, CBbP3aHM C yCNnoBUsTa 3a UH(pacTpyKTypara.

MpenBua Tasu siBHa rpeLuka B NpeLeHkaTa 1 npegxogHaTa KOHCTaTaums, Ye yneH 7, naparpacd 1
oT PernameHT Ne 773/2004 e HapyLleH, Tbi KaTo KoMucuata He € M3nbiHuna 3agbimKeHneTo cn
Aa nHdopmupa xanbonogatens 3a aprymeHTa, U3BefeH OT U3KITIYEHWETO nopagu OencTBusTa
Ha obpxaBaTa, OOWMAT Cba OTMEHS 06KanBaHOTO PELLEHNE.

3ABENEXKA: AkTbT Ha O0wmsa cba Moxe ga ce obxanea npeg Cbaa caMmo no npaBHM BLNPOCU B CPOK OT
OBa Meceua 1 feceT OHW, CYUTAHO OT CbOoOLLaBaHETO My.

3ABEJIEXKA: C xanbaTa 3a OoTMsiHa Ce MCKa OTMsiHA Ha aKTOBE Ha WMHCTMTyuumte Ha Cblo3a, KOUTO
npoTMBopeyaT Ha npaBoTo Ha Cwbro3a. [lpy onpegeneHyn yCcnoBusi ObpPXKaABUTE YNEHKW, E€BPOMNENCKUTE
WHCTUTYLUUKN 1 YacTHONpaBHUTE cybekTn morat ga cesunpat Cbaa unu O6wms cba ¢ xanba 3a oTMsiHa. AkO
xanbaTta e ocHOBaTesnHa, akTbT ce 0TMeHs. CboTBETHaTa MHCTUTYLMS TpsbBa Aa OTCTpaHU eBeHTyanHaTa
npasHoTa B MPaBOTO, Cb3[aZeHa C OTMsiIHAaTa Ha akTa.
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