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Advocate General's Opinion in Case C-457/21 P | Commission v Amazon.com and Others

Tax rulings: Advocate General Kokott is of the view that the Commission
erred in deciding that Luxembourg had granted unauthorised state aid to
Amazon in the form of tax advantages

The reference system relied on by the Commission in order to review whether there was a selective advantage,
namely the OECD Transfer Pricing Guidelines rather than Luxembourg law, was incorrect

By decision of 4 October 2017, the Commission found that Luxembourg had granted Amazon unauthorised state aid
via a tax ruling made in 2003.

In that tax ruling, the Luxembourg tax authorities set out their position regarding the appropriate amount of a
royalty between two Luxembourg subsidiaries of the Amazon group. The amount of that royalty has an effect on the
corporate income tax liability of Amazon EU Sarl, established in Luxembourg. The higher the royalty is set, the less
corporate income tax is therefore payable in Luxembourg.

In order to determine the appropriate royalty, Luxembourg and Amazon.com relied on a particular mutually agreed
method. The Commission regardedthat transfer pricing agreementas State aid since, in the Commission’s view, it
was not consistent with the arm’s length principles of the OECD. The Commission made its own calculation to
determine the appropriate amount of the royalty in accordance with a different method and arrived at a lower
royalty. Since that would have resulted in a higher corporate income tax burden, the tax ruling was considered to
have granted a selective advantage to the subsidiary paying the royalty.

Luxembourg and Amazon brought proceedings before the General Court seeking the annulment of that decision.
The General Court annulled that decision of the Commission by its judgment of 12 May 2021 '. The General Court
could not, on the basis of the OECD Guidelines find that the determination of transfer pricing was erroneous. The
Commission had not demonstrated that the tax burden had been artificially reduced as a result of over-pricing the
royalty. Whether the arm’s length principles of the OECD could actually be the correctreference system for areview
of State aid was not the subject of dispute before the General Court.

The Commission brought an appeal before the Court of Justice against that judgment of the General Court.

In her Opinion of today’s date, Advocate General Juliane Kokott proposes that the Commission’s appeal be
dismissed and consequently that the General Court’s judgment, which annulled the Commission decision, be
upheld as to the result if not as to the reasoning.

As the question of the existence of a selective advantage is inextricably linked with the question whether the

"Judgment of the General Court of 12. May 2021 in joined cases Luxembourg v Commission and Amazon EU and Amazon.com v Commission, T-816/17
and T-318/18; see also press release Nr.79/21.
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reference system was determined correctly, the latter question falls to be examined in the present appeal, even
though Luxembourg and Amazon did not raise it before the General Court and the General Court did not examine it.
In that regard, the Court of Justice recently held in its judgment in Fiat Chrysler 2 that when examining whether there
is a selective advantage and when establishing the tax burden that should normally be borne by an undertaking,
parameters and rules external to the national tax system atissue cannot be taken into account, unless that national
tax system makes explicit reference to them.

However, the Commission based its review of the appropriate amount of the royalty exclusively on the OECD
Transfer Pricing Guidelines, although Luxembourg law at the time when the tax ruling was issued did not refer to
those guidelines. The Commission therefore incorrectly failed to take the Luxembourg national law as the
relevant reference system for its review of a selective advantage. On the basis of that error, all the
subsequent considerations in the Commission decision are vitiated by an error of law. The General Court
was therefore correct in annulling the Commission decision at issue - albeit on different grounds - in the
absence of a demonstrated selective advantage. The Court of Justice is not required to rule on whether those
other grounds - which the Commission expressly challengesin its appeal - are tenable.

Even if the Court of Justice were to consider itself bound by the choice of the incorrect reference system, the
Commission’s argument would be unfounded. Inthe view of the Advocate General, the method selected in the
Luxembourg tax ruling also when the OECD Transfer Pricing Guidelines were applied to it would not have
been manifestly the incorrect method, nor was it manifestly misapplied. In view of the fiscal autonomy of
Member States, however, only tax rulings which are manifestly erroneous in favour of the taxpayer could
however constitute a selective advantage 3. For that reason the Commission was also unable to demonstrate in
its decision that the tax ruling had conferred a selective advantage on Amazon.

NOTE: The Advocate General's Opinion is not binding on the Court of Justice. Itis the role of the Advocates General
to propose to the Court, in complete independence, alegal solution to the cases for which they are responsible. The

Judges of the Court are now beginning their deliberations in this case. Judgment will be given at a later date.

NOTE: An appeal, on a point or points of law only, may be brought before the Court of Justice against a judgment or
order of the General Court. In principle, the appeal does not have suspensive effect. If the appeal is admissible and
well founded, the Court of Justice sets aside the judgment of the General Court. Where the state of the proceedings
so permits, the Court of Justice may itself give final judgment in the case. Otherwise, it refers the case back to the

General Court, which is bound by the decision given by the Court of Justice on the appeal.

Unofficial document for media use, not binding on the Court of Justice.

The full text of the Opinion is published on the CURIA website on the day of delivery.

Press contact: Jacques René Zammit @ (+352) 4303 3355.

Pictures of the delivery of the judgment are available from 'Europe by Satellite' (+32) 2 2964106.
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2judgment of the Court of 8. November 2022 in joined cases Fiat Chrysler Finance Europe v Commission and Ireland v Commission, C-885/19 P and
C-898/19 P; see also press release Nr. 178/22.

3Cf also the Opinion of Advocate General Kokott of 4 May 2023 in cases Engie Global LNG Holding and Others v Commission and Luxembourg v
Commission, C-454/21 P and C-451/21 P; see press release Nr. 73/23.
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