Proceedings of the Court of First Instancein 1999
by Mr Bo Vesterdorf, President of the Court of First Instance

I. Activity of the Court of First Instance

1. On 19 Octaber 1999 the Court of First Instance of the European Commurities celebrated the first 10
years of its existence. On 25 September 1989 the first members of the Court had taken an oah before
the Court of Justice and the first decision was delivered three months later, in December 1989.

In the opening addresses given by the President of the Court of First Instance and the President of the
Court of Justice on that day, it was recalled that the Single European Act had opened the way for the
ingtitutional innovation which the creation of this new Community court constituted. The stated
objectives, set out in the preamble to Decision 88/591/ECSC, EEC, Euratom of 24 Octobe 1988
establishing the Court of Firg Instance, had been to improve the judidal protection of individuals by
establishing a second court and to enable the Court of Judice to concentrate on its fundamentd task of
ensuring the uniform interpretation of Community law. In that regard, the progressive widening of the
jurisdiction of the Court of Firg Instance was considered to be a tangible sign of success in the task
initially entrusted to it. It was also mentioned that thought is now being given to reform of the
Community court structure.

The President of the Court of First Instance pointed out that, after 10 years, approximately 2 000 cases
have been dedded.

During the study day of 19 October, two subjects were elaborated upon by eminent lawyers and gaverise
to lively discussion. The first subject was the judicial protection of individuals. The second was that of
openness, a topical and much debated subject, chosen because of the growth in litigation concerning
access to documents of the Community institutions and the drawing up of new rules provided for by
Article 255 EC (which was introduced by the Treaty of Amsterdam), governing exercise of theright of
access.

2. The number of cases brought before the Court of First Instance in 1999, namely 356, * substantidly
exceedsthetotal of 215 cases brought in 1998, but islower than the number recorded in 1997 (624 cases).
2 The number of cases brought in 1999 indudes a group of 71 applicaions brought by managers of
Netherlands petrol stations for the annulment of a Commission decision ardering the reimbursement of
State aid pai d to them.

The total number of cases determined was 634 (or 308 after the joinder of cases). This figure includes
the cases brought in 1994 contesting decisions by which the Commisgon had found infringements o the
competition rules in relation to steel beams (11 cases determined) and polyvinylchloride (12 cases
determined). It aso includes the disposal of alarge group of cases which was burdening the Registry:
the Court of First Instance had dismissed an adion of a customs agent against the Council and the
Commission, and when the Court of Justice dismissed the appeal challengng that judgment numerous
applicants discontinued their actions.

Nevertheless, 88 casesrelating to milk quotas and 59 staff cases concerning re-examination of the grading
of the persons concerned remain pending. A total of 724 cases were pending at the end of the year
(compared with 1 002 cases in 1998).

The number of judgmentsdelivered by Chambers of five Judges (whicdh have jurisdiction to decide ections
concerning Sate aid rules and trade protection measures) was 39 (compared with 42 in 1998) while 74
judgments (88 in 1998) were delivered by Chambers of three Judges. In 1999 no case was referred to
the Court sitting in pl enary session, nor was an Advocate General designated in any case.

The number of applications for interim relief lodged in the course of 1999 provides confirmation that this
special form of proceedingsis being used more and more widely (38 applicaionsin 1999, compared with

The figures w hich follow do not include special proceedings relating to matters such as legal aid and the taxation of costs.

In 1997 several groupsof similar cases were brought: customs agents claiming compensation for harm suffered by reason of the
completion of the internal market provided for by the Single European Act, officials seeking re-examination of their grade on
recruitment, and cases concerning milk quotas.



26 in 1998 and 19 in 1997); 37 sets of proceedings for interim relief were disposed of in the course of
the year. The Court ordered the suspension of operation of the contested measure on three occasions.

Appealswere lodged against 61 dedsions of the Court of First Instance (out of 177 appealable decisions).
In total, 72 appeals were brought before the Court of Justice. * The percentage of appealable decisions
against which an appeal was brought was higher than in the previous two years (70 appeals and 214
appeal bledecisionsin 1998; 35 appeal s and 139 appeal abledecisionsin 1997); the percentage was 40.6%
as at 31 Decembe 1999 whereas it was 32.7% and 25.1% at the end of 1998 and 1997 respectively.

1999 aso saw the delivery of the first decision in the field of protection of intellectud property (trade
marks and designs). The number of appeals brought against decisions of the Boards of Appeal of the
Office for Harmonisation in the Internal Market, established by Council Regulaion (EC) No 40/94 of 20
December 1993 on the Community trade mark (0J1994 L 11, p. 1) isbeginning, asforecast, to increase,
18 appeals being lodged in 1999.

3. On 26 April 1999 the Council adopted adecision anending Dedsion 88/591, enabling the Court to
give decisions when constituted by asingle Judge (OJ 1999 L 114, p. 52). The amendment to the Rules
of Procedure of the Court of First Instance implementing that decision, adopted on 17 May 1999, was
published in the Official Journal of the European Communities (OJ 1999 L 135, p. 92).

Eight cases have been allocated to a single Judge under these new provisions. Two judgments hav e been
delivered by the Court sitting as a single Judge (judgmentsof 28 October 1999 in Case T-180/98 Cotrim
v Cedefop and of 9 December 1999 in Case T-53/99 Progoulis v Commission, both not yet reported in
the ECR).

4. Also, proposed amendmentsto Decision 88/591 and to the Rules of Procedure of the Court of First
Instance have been submitted to the Council by the Court of Justice.

First, an amendment is proposed to Decision 88/591 which would extend the jurisdiction of the Court of
First Instance by allowing it, in particular, to decide, within defined areas, certain actions for annulment
brought by the Member States. That proposal, which was submitted on 14 December 1998, is currently
being discussed within the Council's ad hoc working party on the Court of Justice. The opinions of the
Commission and the Parliament have not yet been given.

Second, on 27 April 1999 the Court of Justice and the Court of First Instance submitted to the Counadl
proposals under 225 EC (formerly Article 168a of the EC Treaty) concerning the newly conferred
jurisdiction in the area of intellectual property. The main proposal was an increase to 21 in the number
of Judges of the Court of First Instance,

5. In the course of the year, progress was made with regard to discussion of the reform of the court
structure of the European Union. With a view to the forthcoming intergovernmental conference, a
discussion paper entitled The Future of the Judicial System of the European Union (Proposals and
Reflections) was drawn up in May 1999. This document was submitted by the President of the Court of
Justice to the Council of Ministers of Justice, which met in Brussels on 27 and 28 May 1999.

In addition, a discussion group on the future of the Community judicial system, set up by the European
Commission and comprising eminent lawyers, will compleeitswork at the beginning of the year 2000.

I1. Developments in the case-law

The principal advances in the case-law in 1999 are set out below, grouped according to the main subject
areas of the disputes which were before the Court.

1. Competition rules applicabe to undertakings

Of the 72 appeals, 16 were brought against the judgments delivered by the Court of First Ingance in two groups of competition
cases.



The case-law concerning competition rules applicable to undertakings was devdoped by judgments
concerning the ECSC Treaty, the EC Treaty and Council Regulation (EEC) No 4064/89 of 21
December 1989 on the control of concentrations between undertakings.

(a) The ECSC Treaty

The Court delivered its judgments in a series of 11 cases brought in 1994 which had aisen from
Commission Decision 94/215/ECSC of 16 February 1994 relating to a proceeding pursuant to Article 65
of the ECSC Treaty concerning agreements and concerted practices engaged in by Eurgpean producers
of steel beams. By that dedsion the Commission found that 17 European steel undertakings and thetrade
association Eurofer had participated in a series of agreements, decisions and concer ted practices designed
to fix prices, share markets and exchange confidentid information on the market for beams in the
Community, in breach of Article 65(1) of the ECSC Treaty, * and imposed fines on 14 undertakings
operating within the sector for infringements committed between 1 July 1988 and 31 December 1990.
Eleven addressees of the decision, including the trade association Eurofer, applied for its annulment and,
inasubgdiary claim, the undertakings sought the reduction of the fines whi ch had been imposed on them.

By judgments delivered on 11 March 1999, ° the Court held that the Commission had satisfactorily proved
most of the anti-competitive activities complained of in the dedsion. The partial annulment of the
decision for lack of proof thus relates only to minor aspects of the alleged infringements. The level of
proof required in order to establish that an infringement of Article 65 of the ECSC Treaty has been
committed is set out in particul ar in the judgment in Thyssen Stahl, where it is stated that attendance by
an undertaking & meetings involving anti-competitive adivities suffices to establish its participation in
those activities, in the absence of proof capable of establishing the contrary.

The Court also held that the allegations that the Commission had, under its policy for the management
of thecrisis inthe steel industry, encouraged or tolerated theinfringementswhich had beenrecorded were
not well founded.

However, the fundamental contribution of these judgments is, without a doubt, their clarification of the
scope of the competition rules in the ECSC Treaty and, more particularly, the ruling that the legal
concepts contained in Article 65 of that Treaty do not differ from those referred to in Article 85 of the
EC Treaty (now Article 81 EC).

Asregards, first of al, the specific characteristics of the legidative framework laid down by the ECSC
Treaty, which nead to be taken into acoount when assessing the conduct of undertakings the Court
acknowledged in Thyssen Sahl that the steel maket is an oligopolistic market, in which the system of
Article60 of the Treaty ensures, thr ough the compul sory publication of scales of prices and transportation
charges, publicity for the prices charged by the vaious undertakings. Nevertheless, the resulting
immobility or paralelism of prices is not, in itself, contrary to the Treaty if it results not from an
agreement, even tacit, between the parties concerned, but from the interplay of the strengths and str ategies
of independent and opposed economic units on the market. It followsthat the ideathat every undertaking
must determi ne independently the maket policy which it intends to pursue, without collusion with its
competitors, is inherent to the ECSC Treaty and in particular to Articles 4(d) and 65(1).

Moreove, the Court responded to the argument that the Commission had misoonstrued the scope of
Article 65(1) of the ECSC Treaty by stating that, while the oligopolistic character of the markets covered
by the Treaty may, to some extent, weaken the effects of competition, that consideration cannot justify
an interpretation of Article 65 authorising undertakings to behavein such away asreduces competition
even furthe, particdarly through price-fixing. In view of the consequences which the oligopolistic

Article 65(1) of the ECSC Treaty prohibits "all agreements between undertakings, decisions by associationsof undertakings and
concerted practices tending directly or indirectly to prevent, restrict or distort normal comp etition within thecommon market".

In Case T-134/94 NMH Stahlwerke v Commission, T-136/94 Eurofer v.Commission (under appeal before the Court of Justice,
Case C-179/99 P), Case T-137/94 ARBED v Commission (under appeal, Case C-176/99 P), Case T-138/94 Cockerill-Sambre
v Commission, Case T-141/94 Thyssen Stahl v Commission (under appeal, Case C-194/99 P), Case T-145/94 Unimétal v
Commission, Case T-147/94 Krupp Hoesch v Commission (under appeal, Case C-195/99 P), Case T-148/94 Preussag Vv
Commission (under appeal, Case C-182/99 P), Case T-151/94 British Steel v Commission (under app eal, Case C-199/99 P), C ase
T-156/94 Aristrain v Commission (under appeal, Case C-196/99 P) and Case T-157/94 Ensidesa v Commission (under ap peal,
Case C-198/99 P), all notyet reported in the ECR.

With the exception of the judgment in Thyssen Stahl v Commissionwhich will bereported in full, the ECR will contain only those
paragrap hs of the other judgments which, in the Court's view, it is useful to report.



structure of the market may have, it is all the more necessary to protect residual competition (judgment
in Thyssen Sahl).

In another argument it was aleged that the Commission had misinterpreted Article 60 of the ECSC
Treaty. The Court, after recal ling the objecti ves pursued by theobligation in Article 60(2) that the price
lists applied by undertakings within the common market be published, acknowledged that the systemlaid
down by Article 60, and in particular the prohibition on departing from the price list, even temporarily,
constitutes a significant restriction on competition. However, that fact does not prevent application of
the prohibition of anti-competitive agreements which islaiddown in Article65(1). The Court stated that
the prices which appear in the price lists must be fixed by each undertaking independently, without any
agreement, even a tacit agreement, between them (judgment in Thyssen Sahl).

With regard to the legal classification of anti-competitive conduct, it is apparent from these judgments
that there i s an agreement within the meaning of Article 65(1) of the ECSC Treaty where undertakings
have expressed the common desire to conduct themsdves on a market in aparticular manne. The Court
added (judgment in Thyssen Stahl) that it sav no reason to interpret the concept of "agreement” in
Article 65(1) of the ECSC Treaty differently from the concept of "agreement" in Article 85(1) of the EC
Treaty (inthat regard, see Case T-1/89 Rhéne-Poulenc v Commission[1991] ECR 11-867, par agraph 120).

The prohibition by Article 65(1) of the ECSC Treaty of "concerted practices’ in principle has the same
purpose as the parallel prohibition of "concerted practices” in Artide 85(1) of the EC Treaty. More
particularly, it seeks to ensure the effectiveness of the prohibition under Article 4(d) of the ECSC Treaty
by bringing within that prohibition aform of coordination between undertakings which, without having
reached the stage where an agreement properly so-caled has been concluded, knowingly substitutes
practical cooperation between themfor the risks of normal competition under the ECSC Treaty (judgment
in Thyssen Sahl).

In this connection, where an undertaking (i) revedsto its competitors, during a meeting attended by most
of them and set in a context of regular collusion, what its future market conduct will be in regard to
prices, calling on them to adopt the same conduct, and thus acts with the express intention of influencing
their future competitive activities, and (ii) is reasonably able to count on its competitors complying in
large measure withitscall or, at least, on their bearing it inmind when deciding on their own commercial
policy, the undertakings concerned replace therisks of norma competition under the ECSC Treaty with
practical cooperation between them, which must be regarded as a"concerted practice" within the meaning
of Article 65(1) of that Treaty (judgment in Thyssen Sahl).

As regards the argument that the concept of a"concerted practice' in Article 65(1) of the ECSC Treaty
presupposes tha the undetakings have engaged in the practices which were the subjed of their
concertation, inparticular by uniformly increasing their prices, the Court held (judgment in Thyssen Sahl)
that the case-law relating to the EC Treaty can be transposed to the sphere of application of Article 65
of the ECSC Treaty; accordingly, in order to be able to conclude that a concerted practice existed, it is
not necessary for the concertation to have had an effect on the conduct of competitors on the mar ket. It
is sufficient to find tha each undertaking was bound to take into account, directly or indirectly, the
information obtaired during its contacts with its competitors The Court also made it clear that
undertakings "engage" in a concerted practice within the meaning of Article 65(5) of the ECSC Treaty
where they take part in a scheme which is designed to eliminate the uncer tainty about their futur e market
conduct and necessarily impliesthat each of them takes into account the information obtaned from its
competitars. It is therefore not necessary to demonstrate that the exchanges of information in question
led to a specific result or were put into effect on the relevant market.

Finally, the reference in Article 65(1) of the ECSC Treaty to agreements "tending” to distort normal
competition is an expression which indudes the formula"have as their abject” found in Article 85(1) of
the EC Treaty. The Commission was therefor e correct in holding in the contested decision that, in order
to establish an infringement of Article 65(1) of the ECSC Treaty, it was not obliged to demonstrate that
there was an adverse effect on competition (judgment in Thyssen Sahl).

Other devel opments contained in the "steel beam' judgments of 11 March 1999, relating to the attribution
of responsibility for conduct in breach of the competition rules, observance of the rights of the defence
and the conditions in which an exchange of information is prohibited under Article 65 of the ECSC
Treaty, may be noted.

First of al, the Court provided further clarification of the rules for determining who may be held
responsible for conduct which infringes the competi tion rules.



In NMH Stahlwerke v Commission, itwas held that in certain specific cir cumstances an infringement of
the competition rules may be attributed to the economic successor of the legal person who was the
perpetrator of the infringement even where that legal person has not ceased to exist on the date on which
the decision finding the infringement is adopted, in order that the practical effect of those rules is not
compromised because of changes to, inter alia, the legal form of the undetakings concerned. In the case
before the Court, since (i) the concept of an undertaking, for the purposes of Article 65 of the ECSC
Treaty, is economic in meaning, (ii) on the date on which the decision was adopted it was the applicant
that was pursuing the economic ectivity to which the infringements related, and (iii) on that date the
perperdor, in the strict sense, of the infringements had ceased trading, the Court considered that the
Commission was entitled to attribute the infringement in question to the appicant.

In the judgment in Unimétal v Commission, the Court recalled the case-law according to which the fact
that a subsidiary has sparate legal personality is not sufficient to rule out the possibility of its conduct
being attributed to the parent company, in particular wher e the subsidiary does not deter mine its market
conduct independently but in all material respects carries out the instructions given to it by the parent
company (see Case 48/69 IClI v Commission [1972] ECR 619), and on tha basis attributed responsibility
inthe reverse direction by holding the subsidiary answerable for the infringement committed by the parent
company. The Court had regard to the case-law of the Court of Justice in ICl v Commission and to the
fact that the company responsible for coordinating the action of a group of companies may be held
answerable for infringements committed by the companies in the group, even where they are not
subsidiaries in the legal senseof the term. It then held that the case-law, given the fundamental concept
of economic unity which underlies it, may in certain circumstances lead to a subsidiary being hdd
responsiblefor the conduct of aparent company. The Commission was therefore entitled to attribute the
conduct of the parent company (Usinor Sacilor) to its subsidiary (Unimétal) when it was apparent that the
latter was the principal perpetrator and beneficiary of the infringements committed, while its parent
company confined itself to an accessory role of providing administrative assistance, without having any
decision-making power or freedom of initi ative.

In the case of Aristrain v Commission, the applicant, Aristrain Madrid  the only undertaking in the
Aristrain group to which the decision had been addressed  disputed, first, that it could be held
responsiblefor the conduct of its sister company, Aristrain Olaberria, which was legally independent and
bore sole responsibility for its own commercial activity and, second, that a fine could be imposed on it
of an amount which took account not only of its conduct and turnover but also of those of the sister
company. The Court stated that, in view of the economic unit formed by a parent group and its
subsidiaries, the actions of subsidiaries may in certain conditions be attributed to a parent company.
However, in the case before it, since, owing to the composition of the group and the dispersal of its
shareholders, it was impossible or exceadingly difficult to identify the legal person at its head to which,
as the person responsible for coordinating the group' s activities, responsi bility could have been attri buted
for the infringements committed by the various companies in the group, the Commission was entitled to
hold the two subddiaries Aristrain Madridand Aristrain Olaberria companieswhich constituted asingle
"undertaking" within the meaning of Article 65(5) of the ECSC Treaty and had been duly shown to have
participated equally in the variousinfringements jointly and severally liable for all the acts of the group.
This outcome ensured that the formal separation beween those companies, resulting from their sepaate
legal personality, could not outweigh the unity of their conduct on themarket for the purposes of applying
the competition rules. Inthe particular circumstances of thecase, the Commission was ther efore justi fied
in attributing to Aristrain Madrid responsibility for the behaviour of its sister company Aristrain Olaberria
and in imposing on the two sister companiesa single fine of anamount calcul ated with referenceto their
combined turnover while rendering them jointly and severaly liable for payment.

The Court had to review whether the Commission had infringed an undertaking's rights of defence by
addressing to it a decision imposing a fine calcuated on the basis of its turnover, without first having
formally sent it a statement of objections or even indcated itsintention of holding it responsible for the
infringements committed by its subsidiary (judgment in ARBED v Commission).

According to the Court, an omission of that kind may constitute a procedural irregularity capable of
adversely affecting the rights of defence of the undertaking, such as those guaranteed by Article 36 of the
ECSC Treaty. However where, as in the case before the Court: (i) the parent company (ARBED) and
its subsidiary (TradeARBED) have replied interchangeably to the requests for information which the
Commission has addressad to the subsidiary, which is regarded by the parent company as merely a sales
"agency" or "organisaion"; (ii) the parent company has spontaneoudly regarded itself as the addressee
of the statement of objectionsformdly notifiedto its subsidiary, has been fully aware of the statement and
has instructed alavyer to defend its interests; (iii) the parent company has been requested to provide the
Commissionwith certain information concerning itsturnover from the products concerned and during the



period of infringement referred to in the statement of objections; and (iv) the parent company has been
given the opportunity to submit its observations on the objections which the Commission proposed to
uphold against its subsidiary and on the attribution of responsibility contemplated, a procedural
irregularity of that kind is not such as to entail the annulment of the contested decision.

The exchange of confidential information through the "Poutrelles’ Committee (the monitoring of orders
and deliveries) and the Walzstahl-Vereinigung, complained of in Article 1 of the operative part of the
decision addressed to the undertakings, was held to constitute aseparate infringement of Article 65(1) of
the ECSC Treaty. In particular, the Court stated in the judgment in Thyssen Stahl that a system erabling
the distribution of information, broken down by undertaking and by Member State, relating to the orders
and deliveries on the main Community markets of the undertakings party tothe system was given the
up-to-date nature of that information which was intended solely for the manufacturers party to the
arrangement to the exclusion of consumers and other competitors, the homogenous nature of the products
concerned and the degree of market concentration  capable of gopreciably influencing the conduct of the
participating undertakings. That was so becauseeach undertaking knew that it was being kept under close
surveil lance by its competitors and because it could, if necessary, react to the conaduct of itscompetitors,
on the basis of considerably more recent and accurate dda than those availéble by other means.
Consequently, such information exchange systems had appreciably reduced the decision-making
independence of the participating producers by substituting practical cooperation between them for the
normal risks of competition.

The fines imposed on the undertakings to which the decision was addressed had been set in thelight of
the criteria set out in Article 65(5) of the ECSC Treaty, which requires the Commission to teke into
account the turnover of the undertaking concerned as the basic criterion for calculating the fine. The
ECSC Treaty is based on the principle that the turnover realised on the products which were the subject
of arestrictive practice constitutes an objedive criterion giving a prope measure of the harm which that
practice does to normal competition.

In the judgment in British Seel v Commission (Case T-151/94), the Court pointed out that, in the absence
of extenuating or aggravating circumstances, or other duly established exceptional circumstances, the
Commission is required, by virtue of the principle of equal treatment, to apply, for the purpose of
calculating the fine, the same percentage of turnover to undertakings which took part in the same
infringement.

In ruling on the aggravating circumgance of recidivism, which the Commission had taken into account
in order to increase certain fines, the Court noted that recidivism, as understood in a number of national
legal systems, implies that a person has committed fresh infringements after having been penalised for
similar infringements. In the judgment in Thyssen Stahl, the Court hel d that the Commission had er red
in law by taking into consideration, with regard to recidivism, infringements penalised in a previous
decision when the greater part of the infringement period taken into account against the applicant in the
contested decision predated the adoption of the first decision.

As regards possible extenuating circumstances, the Court, confirming previous case-law (Case T-2/89
Petrofina v Commission [1991] ECR 11-1087 and Case T-308/94 Cascades v Commission [1998] ECR
11-925), held that the fact that an undertaki ng which has been proved to have participated in cdlusion on
prices with its competitors did not behave on the market in the manner agreed with its compditors is not
necessarily a matter which must be taken into account when determining the amount of the fine to be
imposed. An undertaking which, despite colluding with its competitors, follows a more or less
independent policy on the market may simply be trying to exploit the cartel for its own benefit (judgmerts
in Cockerill-Sambrev Commission and Aristrain v Commission).

Nor isareduction in the amount of the fine justified on grounds of cooperation during the administrative
procedure unless the conduct of the undertaking involved enabled the Commission to establish an
infringement more easily and, where relevant, to bring it to an end. The Court found in ARBED v
Commission, Cockerill-Sambre v .Commission and Aristrain v Commission that the Commission had
correctly considered that the conduct during the adminidrative procedure of the undertakings concer ned
(which, with a few exceptions, did not admit any of the factual allegations made against them) did not
justify any reduction in the amount of the fines.

Finally, the Court held that the fixing of afine, in the exercise of itsunlimited jurisdiction, is by naure
not an arithmetically precise exercise. Also, the Court is not bound by the Commission’s calculations,
but must carry out its own assesment, taking all the circumstances of the case into account (judgments
in ARBED v Commission, Unimétal v Commission, Krupp Hoesch v Commission, Preussag v



Commission, Cockerill-Sambrev Commission, British Sted v Commission, Aristrain v Commission and
Ensidesa v Commission). In the exercise of its unlimited jurisdiction, the Court reduced some of the
fines, thus bringing their total amount down to EUR 65 449 000.

With regard to matters of a more procedural nature, the Court referred in some of the judgmentsto its
case-law, which began with its judgment in Joined Cases T-213/95 and T-18/96 SCK and FNK v
Commission [1997] ECR 11-1739, relating to the principle that the Commission is to act within a
reasonable period when it adopts decisions following administrative proceedings in competition matters.
The question whether the length of the administrative proceedings is reasonable must be answered by
reference to the parti cular circumstances of each case. The Court found in the judgment in Aristrain v
Commission that a peiiod of approximately 36 months from the first inspections in the undertaking's
offices to the adoption of the final decision was not unreasonable. Also, having regard to the size and
complexity of the case as well as to the number of undertakings involved, the Court considered that the
fact tha there was a gap of approximately 13 months severa of which were devoted to an interna
inquiry carried out at the request of the undertakings concaerned themselves  between the administrative
hearing and the adoption of the decision did not constitute a breach of that principle.

It was also in Aristrain v Commission that the Court ruled on a plea for annulment alleging infringement
of the right to an independent and impartial tribunal. The applicant contended in particular that the
guarantees enshrined in Article 6 of the European Convention for the Protection of Human Rights and
Fundamental Freedoms ("the ECHR") had been violated because first, the procedure followed by the
Commission does not confer the functions of investigation and decision on different organs or persons
and, second, the decision adopted by the Commission cannot, under the Treaty, form the subject-matter
of an appeal to atribunal with unlimited jurisdiction as required by the ECHR. Inresponse to this plea,
the Court pointed out that fundamental ri ghts form an integral part of the general principles of law, the
observance of which the Community judicature ensures, and that the procedural guarantees provided for
by Community law do not preclude the Commission from combining the functions of prosecutor and
judge. It also recaled that the requirement for effective judicid review of any decision of the
Commission establishing and pendising an infringement of the Community competition rulesis agenera
principle of Community law which follows from the constituti onal traditions common to the M ember
States. The Court then held that in actions based on the second paragraph of Article 33 and the second
paragraph of Article 36 of the ECSC Treay, the review of the legality of a Commission decision
establishing an infringement of the competition rules and imposing a fine on the natural or legal person
concerned on that basis must be regarded as an effectivejudicial review of the dedsion. The pleas on
which the natural or legal person concerned may rely in suppart of his application for annulment or
amendment of afinancial penalty ar e of such akind asto enable the Court to assess the merits both in law
and in fact of any accusation made by the Commission in thefield of compdtition (see, in the context of
the EC Treaty, Case T-348/94 Enso Espariolav Commission [1998] ECR 11-1875).

(b) The EC Treaty
(b.1) Article 85 of the EC Treaty (now Article 81 EC)

On 20 April 1999 the Court delivered a long judgment ® under the EC Treaty, deciding 12 casesbrought
by undertakingsinvolved in the polyvinylchloride ("PV C") sector. The starting point, asregardsjudicial
decisions, in this matter isthe judgment of 27 February 1992 in Joined Cases T-79/89, T -84/89, T-85/89,
T-86/89, T-89/89, T-91/89, T-92/89, T-94/89, T-96/89, T-98/89, T-102/89 and T-104/89 BASF and
Othersv Commission[1992] ECR 11-315, by which the Court declared non-existent Commission Decision
89/190/EEC of 21 December 1988 penalising the PVC producersfor infringement of Article 85(1) of the
EEC Treaty ("the 1988 decision”). On appeal by the Commission, the Court of Justice, in its judgment
of 15 June1994 in Case C-137/92 P Commission v BASF and Othe's[1994] ECR [-2555 ("the judgment
of 15 June19%"), set aside thejudgment of the Court of First Instance and simul taneously annul led the
1988 decision.

Following that judgment, the Commission adopted, on 27 July 1994, a fresh decision in relation to the
producers who had been the subject of the original dedsion, with the exception of Solvay and Norsk
Hydro ("the 1994 decision”). By this second decision, the Commission found that there had been an
agreement and/ or concerted practice contr ary to Article 85 of the EC Treaty under which the producers

Joined Cases T-305/94, T-306/94, T-307/94, T-313/94 to T-316/94, T-318/94, T-325/94, T-328/94, T-329/94 and T-335/94
Limburgse Vinyl Maatschappij and Others v Commission, not yet reported in the ECR. Eight appeals against that judgment have
been brought beforethe Court of Justice (Cases C-238/99 P, C-244/99 P, C-245/99 P, C-247/99 P, C-250/99 P, C-251/99 P,
C-252/99 P and C-254/99 P).



supplying PVC in the Community took part in regular meetingsin order to fix target prices and tar get
guotas, plan concerted initiatives to raise price levels and monitor the operation of those collusive
arrangements Article 3 of the 1994 dedsion confirmed the finesimposed in 1988 on each of the 12
undertakings still involved inthe infringement proceedings, amounting to ECU 19 000 000 in totd.

In their actions, the 12 undertakings to which the 1994 decision had been addressed clai med that that
decision should be annulled and the fines annulled or reduced. T he substantial volume of the written
pleadings submitted by the applicants is noteworthy: they set out, on more than 2 000 pages, nearly 80
distinct grounds of challenge, expressed in the five languages of the case.

With regard to the clams for annulment of the decision, the Court considered first the pleas aleging
defects of form and procedure and then the pleas on the substance.

The various pleas alleging defects of form and procedurefell into four main categories, the applicants
contending: (@) that the Commission's appreciation of the scope of thejudgment of 15 June1994 annulling
the 1988 decision and the consequences it drew therefrom were wrong; (b) that there were irregularities
in the adoption and authentication of the 1994 decision; (c) that the procedure prior to the adoption of the
1988 decision was viti ated by irregularities; and (d) tha insufficient reasons were given for the 1994
decision so far as concerned certain questions falling within the preceding three categories.

While none of the pless as to procedure raised by the applicantswas upheld, some of the Court's findings
should be noted.

Certain applicants contend ed that the Commissi on had infri nged the general legal principle non bisinidem
(no one shall be tried twice for the same offence) by adopting afresh decision following the judgment of
15 June 1994. The Court stated that the Commission could not bring proceedings against an undertaking
under Regulation No 17 7 and Regulation No 99/63 ® for infringement of Community competition rules,
or penalise it by the imposition of a fine, for anti-competi tive conduct which the Court of First Instance
or the Court of Justice had already foundto be either proven or unproven by the Commission in relation
to that undertaking. Inthe case beforeit, the Court of First Instance rejected this plea because first, the
Commission's adoption of the 1994 decision after the 1988 decidon had been annulled did not result in
the applicants incurring a penalty twice in respect of the same offence and, second, when the Court of
Justice annulled the 1988 dedsion in its judgment of 15 June 1994 it did nat rule on any of the substantive
pleas raised by the applicants, so that the Commission was merely remedying the formal defect found by
the Court of Justice when it adopted the 1994 decision and did not take action against the applicants twice
in relation to the same s& of facts.

Among the pleas based on lapse of time, certain applicants argued that the Commission had offended
against the principle that it must act withina reasonabletime. TheCourt observed that the Commission
had to comply with the general principle of Community law laid down in SCK and FNK v Commission,
cited above. It then found that the administr ative procedure before the Commission had | asted for atotal
of some 62 months, pointing out that the period during which the Community judicatur e had examined
the legality of the 1988 decision and the vdidity of the judgment of the Court of First Instance could not
be taken into account i n determining the durati on of that procedure. It held that the Commission had acted
consistently with the principle in question.

In determining whether the administrative procedur e before the Commission was reasonable, the Court
drew a distinction between the procedural stege opening with the investigations in the PV C sedor in
November 1983, based on Article 14 of Regulation No 17, and the procedura stage which started on the
date upon which the undertakings concerned received natification of the statement of objections, and
considered separately whether the time teken for each of those two stages was reasonable.  Its
reasonableness was assessed in relation to the individual circumstances of the case, and in particuar its
context, the conduct of the parties during the procedure, what was at stake for the various undertakings
concerned and the case' s complexity. Asregardsthe second stage, the Court considered that the criterion
of what was at stake for the undertakings involved was of particular importance. First, the notification
of the statement of objections in a procedure for establishing an infringement presupposes theinitiation

Council Regulation No 17 of 6 February 1962 (First Regulation implementing Articles 85 and 86 of the Treaty, OJ, English
Special Edition 1959-1962, p. 87).

Commission Regulation No 99/63/EEC of 25 July 1963 on the hearings provided for in Article 19(1) and (2) of Council
Regulation No 17 (OJ, English Special Edition 1963-1964, p. 47).



of the procedure under Article 3 of Regulation No 17. By initiating that procedure, the Commission
evidences its intention to proceed to a decision finding an infringement (see, to that effect, Case 48/72
Brasserie de Haecht v Wilkin Janssen [1973] ECR 77). Secondly, it is only on receipt of the statement
of objections that an undertaking may take cognisance of the subjed-matter of the procedure which is
initiated against it and of the condua of which it is acaused by the Commission. Undertakings thus have
a specific interest in that second stage of the procedure being conducted with particular diligence by the
Commission, without, however, their defence rights being affected. In the present case, the length of the
second procedural stage before the Commission, that isto say 10 months, was held to be reasonable.

The Court provided an important clarification with regard to the plea in support of the daims for
annulment of the 1994 decision which alleged infringement of the principle requiring the Commission to
act within areasonabletime. It held that infringement of that principle if established, would justify the
annulment of the 1994 decision onlyin so far asit also constituted an infringement of the rights of defence
of the undertakings concerned. According to the Court, where it has not been established that the undue
delay has adversely affected the ability of the undertakings concerned to defend themselves effectively,
failure to comply with the principle that the Commission must act within a reasonable time cannot affect
the validity of the administrati ve procedure and can therefore be regarded only as a cause of damege
capable of being relied on before the Community judicature in the context of an action based on
Article 178 and thesecond paragraph of Article 215 of the EC Treaty (now Article 235 EC and the second
paragraph of Article 308 EC respectively).

The scope of the judgment of 15 June 1994 was likewise discussed before the Court, since certain
applicants contended that the annulment of the 1988 decision by the Court of Justice had called into
guestion the validity of the preparatory measur es taken before that decison was adopted. The Court of
First Instanceregjected those claimssinceit considered, havingregardto the operativepart of the judgment
of 15 June 1994 read in the light of its grounds, that the Court of Justice had annulled the 1988 decision
on account of a procedural defect affecting only the manner in which it was finally adopted by the
Commission. Since the procedural defect had occurred at the final stage of the adoption of the 1988
decision, the annulment did not affect the validity of the measures preparatory to that decision, before the
stage at which the defect was found.

The applicants also challenged the detailed procedure for the adoption of the 1994 dedsion, after the
annulment of the 1988 decision, on the ground that, even if the defect ocaurred at the final stage of the
adoption of the 1983 decision, the Commission could only have remedied the defect if it had complied
with certain procedural guar antees before adopti ng the 1994 decision (the opening of anew administrative
procedur e, the completion of certain procedural stages provided for by seconday Iegidation and, more
generally, theright tobe heard). In that regard, the Court essentially stated tha observance of therights
of the defence requires that each undertaking or association of undetakings concerned be given the
opportunity to be heard as to the objections raised against each of them which the Commission pr oposes
to deal with inthe final decision finding infringement of the compedtition rules. In the present case, since
the annulment of the 1988 decision had not affected the validity of the measures preparatory to that
decision, taken prior to the stage at whid the defect had occurred, the Court held that the validity of the
statement of objections sent to each of the applicarts at the beginning of April 1988 was not affected by
the judgment of 15 June 1994, nor was the validity of the oral stage of the administr ative procedure which
had taken place before the Commissionin September 1988. A new hearing of the undertaki ngs concerned
would therefore have been required before the 1994 decision only if, and to the extent that, the latter had
contained objections which were new in relation to those set out in theoriginal decision annulled by the
Court of Justice.

The pleas on the substance put forward by the applicants were also rejeced, so that the findings made
by the Commission were confirmed, with the exception, however, of the alegations tha Société
Artésienne de Vinyle ("SAV") had participated in theinfringement after the first half of 1981. °

The applicants put forward a series of pleason the matter of evidence. In this connection, the Court
considered whether the evidence used by the Commission against the undertakings was admissible. In
particular, it had to decide onthe admissibility and the merits of the plearelied on by certain applicants
that, in carrying out its investigations, the Commission had infringed the principle of inviolability of the
home. Drawing adistindion between decisionsto investigate and authorisationsto investigate, the Court
held that certain undertakings could, in so far as documents obtaned by the Commission were used
against them, challenge, in the actions brought by them against the 1994 decision, the legality of dedsions

The fine imposed on SAV was accor dingly reduced by the Court.



to investigate addressed to other undertakings *° whose actions to challengethe legality of thosedecisions
directly, if brought, may or may not have been admissible. Similarly, in an action for the annulment of
the final decision, the applicants could challenge the legality of the authorisations to investigate, which
were not measures that could bechallenged by an action under Article 173 of the EC Treaty (now, after
amendment, Article 230 EC). With regard to the merits, the Court stated that the plea had to be
understood as alleging infringement of the general principle of Community law ensuring protection against
intervention by the public authorities in the sphere of private activities of any person, whether natural or
legal, which was disproporti onate or arbitrary (Joined Cases 46/87 and 227/88 Hoechst v Commission
[1989] ECR 2859, Case 85/87 Dow Benelux v Commission [1989] ECR 3137 and Joined Cases 97/87,
98/87 and 99/87 Dow Chemical Ibérica v Commission [1989] ECR 3165). It pointed out, in ruling on
the challenge to the validity of the formal acts relating to the investigations, that it was apparent from
Article 14(2) of Regulaion No 17 that investigationscarried out on a simple authorisation were based on
the voluntary cooperation of the undertakings. Since the undertakings did in fact cooperate in an
investigation carried out on authorisation, the plea alleging undue interference by the public authority in
the sphere of private activities of thenatural or legal person concerned was unfounded, in the absence of
any evidence tha the Commission went beyond the cooperation offered by the undertakings.

Infringement of the "right to silence” and of the privilege against self-incrimination was also pleaded
before the Court. In its assessment of the merits of this plea, ** the Court stated that it had to consider
whether, in the absence o any right to silence expressly granted by Regulation No 17, certain limitations
on the Commission's powers of investigation were neverthelessimplied by the need to sefeguard therights
of the defence, which the Court has held to be a fundamental principl e of the Community legd order.
It noted that, while the rightsof the defence had to be obseved in administrative procedures which could
lead to theimpodtion of penalties it wasal necessay to prevent those rights from being irremediably
impaired during preliminary inquiry procedures which could be decisive in providing evidence of the
unlawful nature of conduct engaged in by undertakings (Case 374/87 Orkem v Commission [1989] ECR
3283 and Case T-34/93 Sociéte Généralev Commission [1995] ECR 11-545). It was true that, in order
to ensure the effectiveness of Article11(2) and (5) of Reguation No 17, the Commission was entitled to
compel an undertaking to provide all necessary information concerning such factsas might be known to
it and to disclose to the Commission, if necessary, such documents relating thereto as wee in its
possession, even if the latter could be used to establish, against it or another undertaking, the existence
of anti-competitiveconduct. However, the Commission could not, by a decision to request information,
undermine the undertaking's defence rights. Thus it could not compd an undertaking to provide it with
answe's which might involve an admission on its part of the existence of an infri ngement which it was
incumbent upon the Commission to prove. Within the limits restated in that way, the Court assessed, and
ultimately rejected, the applicants’ arguments.

With regard to requests for information (which do not place undertakings under an obligation to reply),
the Court stated, first, that by making such requests the Commission coud not be regarded as compelling
an undertaking to provide it with answers which might involvean admission on its pat of the existence
of an infringement which it was incumbent upon the Commission to prove and, second, that the refusal
to reply to requests for information, or the impossibility of replying to them, could not in itself constitute
proof of an undertaking's participation in an agreement.

Next, the Court confirmed that, under Article 85 of the EC Treaty, the Commission coul d classify conduct
alleged against undertakings as an agreement "and/or" a concerted practice. In the context of a compl ex
infringement which involved many producers seeking over a number of years to regulate the market
between them the Commission could not be expected to classify the infringement precisely, for each
undertaking and for any given morrent, as in any event both those forns of infringement were covered by
Article 85 of the EC Treaty. The Commission was ther efore entitled to classify that type of complex
infringement asan agreement "and/or" concerted practice, inasmuch astheinfringement induded elements
which were to be classfied as an "agreement” and elements which are to be classified as a " concerted
prectice”.

10 . . ) ) . ) . ) .
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(now, after amendment, A rticle 230 E C), an undertaking to which such adecision is addr essed that does not challenge it within
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As regards proof that an undertaki ng has partidpaed in a concerted practice, the Court hdd tha where
the proof is based not on a mere finding of paralel market conduct but on documents showing that the
practices were the result of concerted action, the burden is on the undertakings concerned not merely to
submit an alleged alternative explanation for the facts found by the Commission but to challenge the
existence of thosefacts established on the basis of the documents produced by the Commission.

The Court also stated that an undertaking could be held responsible for an overall cartel such as thecartel
referred to in Article 1 of the operative part of the 1994 decision, ** even though it were shown to have
participated directly only in oneor some of itsconstituent elements, if it were shown that it knew, or must
have known, that the collusion in which it participated was part of an overall plan intended to distort
competition and that the overall plan included all the constituent elements of the cartel.

The judgment contains a ruling with regard to the question of determining who is to be made ansverable
for the infringement committed. It states that where the legal entity which was responsible for the
operation of the undertaking at the time when the infringement was committed exists at law, the
Commission is justified in hol ding that legal entity liable.

Also, where large numbers of operating companies are active in bath production and marketing and are
also designed to cove specific geographical areas, the Commission is entitled to address its decision to
the group's holding company rather than to one of its operating companies.

In adopting measures of organisation of procedure, the Court informed the parties in May 1997 of its
decision to allow eadh of the gpplicantsaccess tothe Comimission's administrative fileon the matter which
gave rise to the 1994 decision, save for internal Commission documents and documents contaning
business secrets or other confidential information. After consuting the file, almost all the applicants
lodged observati ons at the Court Registry and the Commission submitted observationsinreply. A number
of pleas for annulment relating to access to the Conmission's administrative file were raised before the
Court, which rejected all of them. It found that during the administr ative procedure the Commission had
not given the gpplicantsproper accessto thefile, but that was not sufficient of itself to warrant annulment
of the 1994 decision. It explained that an alleged infringement o the rights of the defence had to be
examingd in relation to the specific circumstances of each particular case, because it was effectivdy the
objectionsraised by the Commission whi ch determined the infringement which was alleged to have been
committed. It wastherefor e necessary to consider whether the applicant’ s ability to defend itself had been
affected by the conditions in whichit had access to the Commission's administrative file. In that respect,
it was suffident for a finding of infringement of defence rightsfor it to be established that non-disclosure
of the documents in question might have influenced the course of the procedure and the content of the
decision to the applicant's detriment (Case T-30/91 Solvay v Commission [1995] ECR 11-1775 and Case
T-36/91 ICI v Commission [1995] ECR 11-1847; see also, in the area of State aids, Case 259/85 France
v Commission [1987] ECR 4393). If that had been so, the administrative procedure would have been
defective and the decision would have had to be annulled.

With regardto fines, thoseimposed on SAV, EIf Atochem and Imperial Chemical Industrieswere reduced
by the Court in the exercise of the unlimited jurisdiction conferred upon it. The Court found that the
estimate of the average maket shares of EIf Atochem and Imperial Chemical Industries which the
Commission had taken into account when setting the fines was exaggerated, so that the fines imposed on
both those undertakings were too high.

In two similar judgments delivered on 19 May 1999 (Case T-175/95 BASF Coatingsv Commission and
Case T-176/95 Accinauto v Commission, both not yet reported in the ECR), the Court held that the
Commission had not erred in its assessment when fi nding that an agr eement entered into in 1982 by BASF
Coatings and Accinauto was contrary to Article 85(1) of the EC Treaty. In order to reach that condusion,
the Court determined whether the paties to the agreement had agreed upon a restriction on the freedom
of the authori sed dedler, namely Accinauto, to carry out passive sal es of the products covered by the
exclusive distribution contract to customers based in Member States other than the Sate in which the
exclusive arrangement applied. For the purposes of its assessment, the Court specified that the factars
to be taken into acoount included the wording of therelevant clause of thecontract, the scope of the other
terms of the contract which related to the authorised dealer's obligation under that clause and the factual
and legal circumstances surrounding the conclusion and implementation of the agr eement which enabled
its purpose to be elucidated.

12 . . N . . . . .
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In Joined Cases T-185/96, T-189/96 and T-190/96 Riviera Auto Service and Othersv Commission [1999]
ECR [1-93, the Court dismissed actions brought by former dealers of VAG France i n which they sought
the annulment of decisions by the Commission rejecting complaints lodged by them under Article 3 of
Regulation No 17. Those complaints alleged infringements of Article 851) of the EC Treaty, namely
refusals, based on Volkswagen' s standard-form distribution agreement, to supply them after their removal
from the distribution network. This judgment provides an illustration of the Commission's power
(acknowledged in Case T-24/90 Automec v Commission [1992] ECR 11-2223) to dismiss a complaint
where it finds that the caselacks a sufficient Community interest to justify pursuing the investigation.
The Court reiterated the various principles established by the case-law concerning the exerci se of that
power (see Automec v Commission, Case T-5/93 Tremblay and Othe's v Commission [1995] ECR 11-185
and Case T-186/94 Guérin v Commission [1995] ECR 11-1753).

The judgments of 13 December 1999 in Joined Cases T-189/95, T-39/96 and T-123/96 SGA v
Commission and Joined Cases T-9/96 and T-211/96 Européenne Automobilev Commission, both not yet
reported in the ECR, aso illustrate the conditions in which the Commission may exercise the power
accorded to it.

(b.2) Article 86 of the EC Treaty (now Article 82 EC)

Irish Sugar, the sole processor of sugarbeet in Ireland and the principal suppli er of sugar in that Member
State, brought an action before the Court for the annulment of a Commission decision of 14 May 1997
relating to a proceeding pursuant to Article 86 of theEC Treaty. This caseled the Court to consider the
problem of joint dominant positions and to assess whether certain behaviour in relation to prices
constitutes an abuse (judgment of 7 October 1999 in Case T-228/97 Irish Sugar v Commission, not yet
reported in the ECR, under appea in Case C-497/99 P).

First of all, the Court recalled the case-law of the Court of Justice on the control of concentrations,
according to which ajoint dominant position consists in a humber of undertakings be ng able together,
in particular because of factors giving rise to a connection between them, to adopt a common policy on
the market and act to a considerable extent independently of their compditors, their customers, and
ultimately consumers (Joi ned Cases C-68/94 and C-30/95 France and Others v Commission [1998] ECR
[-1375). In the case before it, the Court stated that the mere independence of the economic entities
concerned was not sufficient to remove the possibility of their holding ajoint dominant position and that
the connecting factorsidentified by the Commission showed that theapplicant and Sugar DigributorsLtd
("SDL"), the distributor of sugar supplied by the applicant, had the power to adopt a common market
policy. Thefollowing wereidentifi ed as connecting factors: the applicant's shareholding in SDL's parent
company (Sugar Didribution (Holding) Ltd), its representation on the boards of Sugar Distribution
(Holding) Ltd and SDL, the policy-making structure of the companies and the communication process
established to facilitate it, and the direct economic ties constituted by SDL's commitment to oltain its
supplies exclusively from the applicant and the applicant's financing of all consumer promotions and
rebates offered by SDL to its customers.

Second, the fact that two undertakings are in a vetical commercial relationship does not, according to
the Court, affect the finding that there is a joint dominant position. The Court agreed with the
Commission that, unless one supposes there to be a lacuna in the goplication of Article 86 of the EC
Treaty, it cannot be accepted that undertaki ngsin averti cal relationship, without however being integr ated
to the extent of congituting one and the same undertaking, should be able abusively to exploit a joint
dominant position.

Finally, the Commission was entitled to take the view that the individual conduct of one of the
undertakings together holding a joint dominant position constituted the abusive exploitation of that
position. Whilst the existence of a joint dominant position may be deduced from the position which the
economic entities concerned togethe hold on the market in question, the abuse does not necessarily have
to be the action of all the undertakings. It only has to be capable of being identified as one of the
manifestationsof ajoint dominant position being held. Therefor e, undertakings occupying such aposition
may engage in joint or individual abusve condud.

The Court also confirmed that the applicant had a dominant positionintheindustrial sugar market simply
by virtue of holding a market share of over 50%.

The Commission's findings concerning abuses by the applicant of its dominant position in the Irish
industrial and retail sugar markets were also reviewed by the Court, which confirmed almost dl of those



findings. ** In order to determine whether the pricing practices of which the applicant was accused in fact
constituted an abuse, the Court, relying on case-law of the Court of Justice, stated that it was necessay
to consider all the circumstances, particularly the ariteria and rules governing the grant of the discount
at issue, and to investigate whether, in providing an advantage not based on any economic service
justifying it, the disoount tended to remove or restrict the buyer's freedom in choosing his sources of
supply, to bar competitors from access to the market, to apply dissimilar conditions to equivalent
transactions with other trading parties or to strengthen the dominant position by distorting competition.

In particular, the Court confirmed that border rebates granted in the form of special allowancesto certain
custome's established near the border with Northern Ireland, in order to compete with cheap imports of
sugar from Northern Ireland intended for retail sale, amounted to an abuse. The parties to the case
differed as to whether or not special rebates to customers facing conpetition constitute a reaction that is
compatible with the particular responsibility owed by an undertaking holding a dominant position, in so
far asthe pricesin question ae not predatory withi n the meaning of the judgments of the Court of Justice
in Case C-62/86 AKZO v Commission [1991] ECR 1-3359 and Case C-333/94 P Tetra Pak v Commission
[1996] ECR 1-5951. According to the Court, the applicant infringed subparagraph (c) of the second
paragraph of Article 86 of the EC Treaty since, by granting a rebate of that kind, it applied dissimilar
conditions to equivalent transactions with other trading parties, thereby placing the latter at a competitive
disadvantage. The applicant's argument tha it was lawful to grant the spedal rebates having regard, in
patiaula, to the defensive rature of its conduct was therefore not accepted. The Court held in relation
to this argument tha, even though the existence of a dominant position does not deprive an undertaking
placed in that position of the right to protect its own commercial interestswhen they are threatened, the
protection of the commercial position of an undertaking in a dominant posi tion with the char acteristics
of that of the applicant at the time in question must, at the very least, in order to be lawful, be based on
criteria of economic efficiency and be consistent with the interests of consumers. In the case before the
Court, the applicant had not shown that those conditions were fulfilled.

Finally, the Court considered, in connection with the claim seeking a reduction of the fine, whether the

Commission had, in the procedure prior to the adoption of the contested decison, failed to comply with

the genera principl e of Community law that it must act within areasonable time, in accordance with the

criteria laid down in SCK and FNK v Commission, cited above. Having regard to the particular

circumstances of the case, the total duration of the administrative proceedings approximately 80 months
was not held to be unr easonable.

By judgment of 16 Decamber 1999 in Case T-198/98 Micro Leader Business v . Commission, not yet
reported in the ECR, the Court annulled a decision by the Commission rejecting a complaint lodged by
Micao Leader Business, a company specialising in the wholesale marketing of office and computer
equipmert, in which it had alleged that actions of Microsoft France and Microsoft Corporation were
contrary to Articles 85 and 86 of the EC Treaty. The Court considered that the Commission had not erred
in law or manifestly erred in its assessment when it found that the matters brought to its attention by the
complainant contained no evidence of the existence of an agreement or concerted practice within the
meaning of Article 85(1). It held, on the other hand, that the contested decision contained a manifest
error in the assessment of the infringement of Article 86 alleged by the complainant, namely that the
resae prices of Microsoft products on the French market were i nfluenced by means of aprohibition on
importing French-language versions of products marketed by Microsoft Corporation on the Canadian
market. The Court stated that the Commission could not argue, without undertaking further investigation
into the conplaint, that the information in its possession did not constitute evidence of abusive conduct
by Microsoft in the Court's view that information contained an indication that Mi crosoft applied
dissimilar conditions in the Canadian and Community markets to equivalent transadions and that the
Community prices were excessive. The Court pointed out that while, as a rule, the enforcement of
copyright by its holder, as in the case of the prohibition onimporting certain products fromoutside the
Community into a Member Sate of the Community, was not in itself a breach of Article 86 of the EC
Treaty, such enforcement could, in exceptional circumstances, involve abusive conduct (Joined Cases
C-241/91 P and C-242/91 P RTE and ITP v Commission [1995] ECR 1-743).

In an action brought under Article175 of the EC Treaty (now Article 232 EC) the Court found that the
Commission had unlawfully failed to act (judgment of 9 Septembe 1999 in Case T-127/98 UPS Europe
v Commission, not yet reported in the ECR). The case arose from a complaint under Article 3(2) of
Regulation No 17 which the applicent had sent to the Commission in July 1994, alleging conduct on the
pat of Deutsche Post contrary to Article 86 of the EC Treaty. The applicant asked the Caurt for a
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declaration that the Commission had unlawfully failed to take a decision on its complaint although (on the
date when the application was brought) six months had elapsed since it submitted observations on the
notification sent to it by the Commission under Article 6 of Regulation No 99/63. The Court stated that
where, asin the case beforeit, the procedure for examining a complaint has entered its third stage (Case
T-64/89 Automec v Commission [1990] ECR 11-367), the Commission is required either to initiate a
procedure against the subject of the complaint or to adopt a definitive decision rejecting the complaint,
against which proceedings for annulment may be brought before the Conmunity judicature (Case
C-282/95 P Gueérin Automobiles v Commission [1997] ECR 1-1503). That decision must, in accordance
with the principles of good administration, be adopted within a reasonable time after receipt by the
Commission of the complainant's observations. The Court held that the issue as to whether the period
between the submission of the applicant's observations in response to the natificaion under Article 6 of
Regulation No 99/63 and the formal request asking the Commission to take a position on the complant
is acceptable must be assessed having regard to the years already spent on the investigation, the present
state of the investigation of the case and the attitudes of the parties conddered as a whole. The Court
granted the application before it since the Commission had not judified its failure to take action within
the periods concerned and had not denied its failure to act.

(c) Regulation No 4064/89

The Court delivered four judgments relating to the control of concentrations and mergers (judgments of
4 March 1999 in Case T-87/96 Assicurazioni Generali and Unicredito v Commission, of 25 March 1999
in Case T-102/96 Gencor v Commission, of 28 April 1999 in Case T-221/95 Endemol v Commission, and
of 15 December 1999 in Case T-22/97 Kesko v Commission, all not yet reported in the ECR). None of
the applications was allowed.

Assicurazioni Generali and Unicredto v Commission helped to define the circumstances in which
Regulation No 4064/89 is applicableto joint ventures. Inthat case, the applicant contested a Commission
decision adopted under Article 6(1)(a) of Regulation No 4064/89 (corrected version, OJ 1990 L 257,
p. 13), by which the Commission had found that the creation of ajoint venture notified to it did not
constitute aconcentration within the meaning of Article 3 of the regulation ** and therefore fell outside
the regulation's scope  The Court found that the decisi on adopted consti tuted a definitive decision which
could form the subjed-matter of an action for annulment under Article 173 of the Treaty in order to
seaure judicial protedion of the applicants' rights under Regulation No 4064/89. It then hdd that the
Commission had not erred in its assessment when it found that the operation notified was notin the nature
of a concentration.

The Court assessed the effect of the parent companies' support on the operational autonomy of the joint
venture, for which purpose it had regard to the characteristics of the market in question and determined
the extent to which the joint venture carried out the functions normally performed by other undertakings
operating on that market. It then held that, where the joint venture i s dependent on its parent companies
for the provision of a body of services beyond an initial running-in period during which such assistance
may be deemed to be judtified in order to enable it to gain access to the market, it has no oper ational
autonomy and therefore canna be regarded as being in the naure of a concentration.

In Gencor v Commission, the Court dismissed an application for annulment of the Commission dedsion
of 24 April 1996 prohibiting a concentr ation involvi ng Gencor L td, a company incorporated under South
African law operating in the mineral resources and metals industries, and Lonrho Plc, a company
incorpor ated under English law with interests in the same industries. The basis for the Commission's
decisionwas that the concentration would have led to the areation of adominant duopoly position between
the entity resulting from the concentration and another company (Amplats) in the world platinum and
rhodium market as aresult of which effective competition would have been significantly impeded in the
common market. The South African Competition Board did not oppose the operation under nationa
rules.

First, the Court confirmed that the Commission had competence to rule on the concentrati on. It rejected
the plea put forward by Gencor that the Commission could not apply Regulation No 4064/89 to a
transaction relating to economic adivities conducted within the territory of a non-member country and
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approved by the authorities of that country. The Court observed that Reguation No 4064/89 does not
requiretha, in order for a concentration to be regarded as having a Community dimension within the
meaning of Article 1 of the regulation, the undertakings party to the concentration must be establ ished
in the Community or that the mining and/or production activities covered by the concentration must be
carri ed out within Community territory. Sincethe objedive of the regulation isto ensure that competition
is not distorted in thecommon market, concentrationswhich, while relating to mining and/or production
activities conducted outside the Community, create or strengthen a dominant position significantly
impeding effective compdition in the common market fall within the regulation's field of application.
Moreover, the regulation adopts as acriterion sales operations within the common market rather than
production operations.

The Court also held that the contested decision was compatible with the rules of public international law
given that it was foreseeable that the concentration, while proposed by undertakings established outside
the Community, would have an immediate and substantial effet in the Community.

Second, the Court confirmed, on the basis of the legidl ative objective, that Regulation N o 4064/89 applies
to cases of collective dominant positions (see Joined Cases C-68/94 and C-30/95 France and Others v
Commission [1998] ECR 1-1375).

Third, the Court held that the Commission had been fuly entitled to find that the concentration would
have created a collective dominant position. The Court observed that, while the existence of very large
market sharesis hi ghly important in deter mining whether there is a dominant position, it is not a constant
factor when making such a deter mination: its importance varies from market to market according to the
structure of those markets, especially so far as production, supply and demand are concened. T he fact
that the parties to an oligopoly hold large market shares does not necessarily have the same significance,

compared to the analysis of an individud dominant position, with regard to the opportunities for those
parties, asagroup, to act to a considerable extent independently of their competitors, their customers and,
ultimately, of consumers. Nevertheless, particularly in the case of a duopdy, a large market share is,

in the absence of evidenceto the contrary, likewise a strong indication of the existence of a collective
dominant position.

The Court also held that links of a structural nature do not have to exist in order for it to befound that
two or more independent economic entities hold a collective dominant position; rather, the entities must
be linked economically, in a more general manner. The Court stated that there is no reason whatsoever
in legal or economic terms to exclude from the notion of economic links the relationship of
interdependence existing between the paties to a tight oligopoly within which, in a market with the
appropriate characteristics, in particular in terms of market concentration, transparency and product
homogeneity, those parties are in a podtion to anticipate one another's behaviowr and are therefore
strongly encouraged to align their conduct in the market, in particular in such a way as to maximisetheir
joint profits by restricting production with a view to increasing prices.

Finally, theCourt held that, under Regulati on No 4064/ 89, the Commission has power to accept from the
undertakings concerned only such commitments as are capable of enabling it to conclude that the
concentration at issue would not create or strengthen a dominant position within the meaning of
Article 2(2) and (3) of the regulation, it being unimportant whether a commitment is categorised as
behavioural or structural.

In Endemol v Commission, the applicant sought the annulment of the Commission decision of
20 September 1995 which had declared the agreement creating the joint venture Holland Media Groep to
be incompaible with the common market. The Court was required to determine the extent of the
Commission's powersin relation to concentrations without a Community dimenson when aMember State
requests it under Article 22(3) of Regulation No 4064/89 to examine whether such a concentration is
compatible with tha regulation. The Court observed tha Article 22 did not grant to the Member State
the power to control the Commission's conduct of the investigation once it had referred the concentration
in question to it or to define the soope of the Commission's investigation.

This case also enabled the Court to define the extent of rights of the defence. The Court held that the
principl es governing access to the files in procedures under Articles 85 and 86 of the Treaty were
applicable to access to the files in concentrati on cases examined under Regulation No 4064/89, even
though their application could reasonably be adapted to the need for speed, which characterised the
general scheme of that regulaion. It followed that access to certain documernts could be refused, in
particul ar in the case of documentsor parts of documents containing other undertakings' business secrets,
internal Commission documents, information enabling complainants to be identified where they wished



to remain anonymous and information dsclosed to the Commission subject to an obligation of
confidentiality. Also, the right of undertakings to protection of their business secrets had to be balanced
against safeguarding the rights of the defence, so that the Commission could berequired to reconcile the
opposing interests by preparing non-confidential versions of documents containing business secrets or of
other sensitive information.

Finaly, the Court found that, in this instance, joint control within the meaning of Article 3(3) of
Regulation No 4064/ 89 was exercised over the joi nt venture. In order to reach tha conduson, the Court
examined the provisions of the merger agreement governing the procedure for the adoption of the most
important strategic decisions and the provision under which issues submitted to the general meeting had
to be decided by consensus. It also noted that the shareholders' committee, which took decisions by
unanimous vote, had to give its prior approval to certain decisions of the managing board which went
beyond what was hecessay to proted the interests of aminority sharehol der.

Article 22(3) of Regulation No 4064/89, whose scope was analysed in the abov e case, was a so consider ed
by the Court in Kesko v Commission, where it dismissed an application for annulment of a Commission
decision declaring a concentration involving Kesko and Tuko to be incompatible with the common market.
The applicant disputed that the Commission, to which arequest had been submitted by the Finni sh Office
of Free Competition, had the power under Article 22(3) to adopt the decision. In regjecting that challenge,
the Court stated, first, that the notion of a request by a "Member Sate" within the meaning of
Article 22(3) was not limited to requests from a government or ministry but also encormpassed requests
fromnational aut horities such asthe Finnish Office of Free Competition and, second, that the Commission
had had good grounds for considering that the Finnish Office for Free Competition was competent to
submit the request, having regard to the information available to it at the time of the adagption of the
contested decision.

The applicant also contended that the contested decision had failed to establish that the concentrati on had
an effect on intrasCommunity trade. TheCourt held that it was necessary to apply to the criterion of an
effect on trade between Member States, within the meaning of Article 22(3) of Regulation No 4064/89,
an interpr etation which was consistent with that given to it in the context of Articles 85 and 86 of theEC
Treaty. The Commission was thus entitled in the context of Article 22(3) to take account of potential
effects of the concentration on trade between Member Staes, provided that they were suffidently
appreciable and foreseeable, without being required to establish that the concentration had actually
affected intraeCommunity trade.

2. Sate aid

In the field of State aid, the Court decided numerous cases brought unde the fourth paragraph of
Article 173 of the EC Treaty ** and Article 33 of the ECSC Treaty. *° It also dedt with an action for a
declaration under Article 175 of the EC Treaty that the Commission had faled to act (judgment of 3 June
1999 in Case T-17/96 TF1 v Commission, not yet reported in the ECR; under appeal, Cases C-302/99 P
and C-308/99 P) and an action for damages (judgment in Case T-230/95 BAI v Commission [1999] ECR
[1-123).

So far as concerns the admissibility of actions pursuant to the fourth paragraph of Article 173 of the EC
Treaty, the Court had to determine an application (ARAP and Othersv Commission, under appeal in Case
C-321/99 P) for the annulment of a decision adopted by the Commission under the preliminary
examination procedure provided for by Article 93(3) of the EC Treaty (now Article 88(3) EC) aswell as
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applications for the annulment of dedsions adopted following the examination procedure laid down in
Article 93(2) of the EC Treaty. With regard to the | atter decisions, the Court confirmed that, of the
criteria referred to in the fifth paragraph of Article 173 of the EC Treaty, that of publication in the
Official Journal of the European Communities must be adopted when determining the starting point for
the period within which a per son other than the Member State to which a dedsion isnotified may institute
proceedings (Salomon v Commission and Kneissl Dachstein Sportartikel v Commission) even where the
Commission has sent to the applicant the text of its press release announcing the adoption of the decision
(Case T-14/96 BAI v Commission). *

In Arbeitsgemeinschaft Deutscher Luftfahrt-Unternehmen and Hapag-Loyd v Commission, the Court
dismissed as inadmissible an action brought by an associaion and an undertaking for the annulment of
a Commission decision declaring fiscal aid given to German airlines in the form of a depreciation facility
to be incompatible with the common market.

With regard to the undertaking's standing to bring proceedings the Court found first of all that, in
prohibiting the temporal extension of tax provisions of gener al application, the contested decisi on affected
the undertaking merely by virtue of its objective position as a potentid benefidary of the depreciation
facility in question, in the same way as any other operator who was, or might in the future be, in the same
situation. The prohibited tax advantagetherefore was not individual in nature. The Court then held that
the fact that anatural or legal person is an interested third party within the meaning of Article 93(2) of
the EC Treaty cannot confer on it standing to bring an action against the decision adopted a the end of
the second stage of the examination. In other words, a natural or legal person may be individualy
concerned by reason of its status as an interested third party only by a Commission decision refusing to
initiate the examination stage provided for by Article 93(2). Where the Commission has adopted its
decision at the end of the second stage of the examination, interested third parties have in fact availed
themselves of their procedural guarantees, so that they can no longe be regarded, by virtue of that status
alone, as being individually concerned by that decision within the meaning of Article 173 of the EC
Treaty. Finaly, the Court held that the fact that the undertaking participated in the procedure under
Article 93(2) did not of itself suffice to distinguish it individually asit would the person to whom the
contested decision was addressed.

This case dso gave the Court the opportunity to reiterate the conditions in which a trade associationis
treated as having standing to bring an action for the purposes of Article 173 of the EC Treaty. In this
instance, since the association could not beregarded as having legitimatdy taken the placeof oneor more
of its members (in accordance with the solution in Joined Cases T-447/93, T-448/93 and T-449/93 AITEC
and Others v Commission [1995] ECR 11-1971) and did not have the status of negotiator within the
meaning of the judgments in Joined Cases 67/85, 68/85 and 70/85 Van der Kooy and Others v
Commission [1988] ECR 219 and Case C-313/90 CIRFSand Othersv Commission [1993] ECR [-1125,
its application was not admissibl e.

In its judgments in Regione Autonoma Friuli-Venezia Giuliav Commission and Freistaat Sachsen and
Volkswagen v Commission, the Court declared admissible actions brought by infra-State authorities,
thereby confirming its previous case-law (Case T-214/95 Vlaams Gewest v Commission [1998] ECR
[1-717).

The case of Regione Autonoma Friuli-Venezia Giulia v Commission arose from a decision addressed to
the Italian Republic by which the Commission declared aid granted by the Friuli-Venezia Giulia Region
in Italy to road haulage companies in the Region to be incompatiblewith the common market and order ed
that the aid bereimbursed. The Court found that the cont ested decision concer ned the Region individudly
since the decision not only afected measures adopted by it but, in addition, prevented it from exercising
its own powers as it saw fit. Furthermore, the decision prevented it from continuing to apply the
legislation in question, nullified the effeds of that legislation and required it to initiate the administrative
procedurefor the recovery of the aid from the benefidaries. The Region was also directly concerned by
the decision since the national authorities, to which the decision was addressed, did not act in the exercise
of a discretion when communicating it to the Region. Nor did the Region's interest in bringing
proceedings merge with that of the Itdian Stateinasmuch as it had rights and interestsof its own: the ad
with which the contested decision was concerned constituted a set of measures taken in theexercise of the
legidative and financial autonomy which was vested in it directly unde the Italian constitution.
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The Court adopted a similar legal analyss in the case brought by the Freistaat Sachsen (Free State of
Saxony), aLand in the Federal Republic of Germany, for the partial annulment of Commission Decision
96/666/EC of 26 June 1996 concerning aid granted to the Volkswagen Group for works in Mosel and
Chemnitz. The Court thus accepted that this territorial entity had standing to bring the proceedings
(Freistaat Sachsen and Volkswagen v Commission).

In UPS Europe v Commission the Court alowed the objection of inadmissibility raised by the
Commission, on the ground that the letter which the Commission had sent to the applicant, the author of
the complaint contaning allegations of State aid, had no legal effects. By that letter the applicant was
informed, first, that the Commission had decided not to initiate for the time being a procedure for the
review of aid under Article 93 of the EC Treaty and, second, that the Commission did not preclude "the
posshbility tha Sae aid aspects might be involved in the case'.

So far as concerns the applicaion of Article 175 of the EC Treaty, the Court, asit did theyear before in
Case T-95/96 Gestevision Telecinco v Commission [1998] ECR 11-3407, made a declaration that the
Commission had failed to act with regard to State aid. In TF1 v Commission the Court held that the
Commission had unlawfully failed to adopt a decision on the part of the complant lodged by the applicant
which concerned State aid granted to public television channdls. In this instance, in order to assess
whehe, at the time when the Commission was called upon to act pursuant to Article 175 of the Treaty,
it had been under any obligaion to act, the Court had regard to the period from the date on which the
complaint was lodged (in March 1993) to the date on which the Commission was called upon to ad (in
October 1995). The Court found that so much time had elapsed that the Commission ought to have been
ableto compleaeits preliminary examinati on of the measures at i ssue and adopt a decisi on on them, unless
the delay coud be justified by exceptional arcumstances. Since no circumstances of tha kind were
established, the Commission had unlawfully failed to act once the two-month period starting from the
reguest to act expired.

The Court was required to interpret the concept of State aid in several cases. Case T-14/96 BAIl v
Commission, Forges de Clabecq v Commission and Neue Maxhitte Sahlwerke and Lech Sahlwerke v
Commission.

In itsjudgment in Case T-14/96 BAl v Commission, the Court annulled the decision by the Commission
to terminate areview procedure initiated in relaion to an egreement concluded by the Regional Council
of Biscay and Ferries Golfo de Vizcaya on the ground that it did not constitute State ad. It held that the
Commission's assessment wasbased on amisinterpretation of Article 92(1) of the Treaty, observing that
a State measure in favour of an undertaking which takes the form of an agreement to purchase travel
vouchers cannot be excluded in principle from the concept of State aid merely because the parties
undertake reciprocal commitments. Inthisinstance, the Court found, first, that it had not been established
that the purchase of travel vouchers by the Regional Council of Biscay was in the nature of a normal
commercia transaction and, second, that the aid in question affected trade between Member States because
the undertaki ng which received it provi ded transport between towns situated in different Member States
and competed with shipping lines established in other Member States.

In its judgment in Forges de Clabecq v Commission the Court dismissed an action for annulment of a
decision by the Commission declaring financial assistance granted to the applicant to be incompatible with
the common market. It held that acapital contribution and advances madeon that contribution, the waiver
of debts the provision of State guarantees in respect of loans and the grant of bridging loans could be
regarded as aid within the meaning of Article4(c) of the ECSC Treaty. It stated that aid for the purposes
of that provision included any payment in cash or in kind made in support of an undertaking other than
the payment by the purchaser or consumer for the goods or services which it produced, and also any
intervention which alleviated the normal burdens on an undertaking's budget.

By the judgment in Neue Maxhtitte Sahlwerke and Lech Sahlwerke v Commission, the Court di smissed
applications brought by two German steel undertakings, Neue Maxhiitte Stahlwerke and L ech Stahlwerke
for the annulment of three Commission decisions. In essence, the applicants disputed the categorisation
as Stateaid, within the meaning of theECSC Treaty, of certain financial measures adopted in their favour
by the Land of Bavaria. In the contested decisi ons, the Commission had considered that anormal private
investor operating in a market economy would not have granted them the benefit of such measures. The
Court confirmed that analysis, holding that the Commission had not infringed Article 4(c) of the ECSC
Treaty.

In this connection, the Court stated that the concepts referred to in the provisions of the EC Treaty
relating to State ad are relevant when applying the corresponding provisions of the ECSC Treaty to the



extent that they are not incompatible with that Treaty. It istherefore permissible, to that extent, to refer
to the case-law on State aid deriving from the EC Treaty, in particular the case-law defining the concept
of Sate aid, in order to assess thelegality of decisions regarding aid covered by Article 4(c) of the ECSC
Treaty. In order to determine whether a transfer of public resources to a steel undertaking constituted
State aid within the meaning of Article 4(c) of the ECSC Treaty, the Court applied the private investor
test and stated that, in the case beforeit, the injection of capital by a public investor without any prospect
of profitability, even in the long term, constituted State aid. In view of the fact that Neue Maxhitte
Stahlwerke was heavily oveindebted, the Commission was entitted to condde tha a private investor,
even one operating on the scde of a group in a broad economic context, could not, in normal market
conditions, have been able to count on an acceptable return, even in the longer term, on the invested
cepital. The Court accepted that parent companies may, for a limited period, bear the losses of one of
their subsidiaries in order to enable the latter to close down its operations under the beg possible
conditions, when such decisions may be motivated not solely by the likelihood of an indirect material
profit but also by other considerations, such as a desire to protect the group's image o to redirect its
activities. None the less, a private investor cannot reasonably alow himself, after years of continuous
losses, to make a contribution of capital which, in economic terms, proves to be not only costli er than
selling the assets, but is moreover linked to the sale of the undertaking, which removes any hope of profit,
even in the longer term.

On several occasions the Court was called on to examine whether the Commission had applied the
derogations from the prohibition of aid correctly.

As regards the derogations under Article 92(3) of the EC Treaty, the cases of Salomon v Commission and
Kneissl Dachstein Sportartikel v Commission may benoted. Here the applicants contested a Commission
decision declaring that, subject to certain conditions, aid granted by the Austrian Government to the
company Head Tyrolia Mares in the form of capital injections was compatible with the common market
as restructuring aid.

The two judgments, in which the applications for annulment were dismissed, define the scope of the
review carri ed out by the Court when it assesseswhether State aid is compatiblewith the common market.
The Court observed that the Commission enjoys a broad discretion in the application of Article 92(3) of
the EC Treaty. Since that discretion involves complex economic and socid appraisals, the Court must,
in reviewing a decision adopted in such a context, confine its review to determining whether the
Commission complied with the rules governing procedure and the stating of reasons, whether the facts
on which the contested fi nding was based are accurately stated and whether there has been any manifest
error in the assessment of those facts or any misuse of powers. In particular, it is not for the Court to
substitute its own economic assessment for that of the author of the decision

The Court found in Kneissl Dachstein Sportartikel v Commission that since the Commission was justifi ed
in that instance in finding that the survival of the undertaking receiving the aid would contribute to the
maintenance of a competitive market structure, the aid could not be regarded as favouring a single
undertaking. In addition, it stated that it was clear from the digunctive naure of the conjunction "or"
used in Article 92(3)(c) of the EC Treaty *® that aid to facilitate development either of certain activities
or of certain economic areas could be regarded as compatible with the common market. Consequently,
the grant of authorisation for aid was not necessarily subordinate to the provision' s regional aim.

The Court also found in this judgment, when ruling on a plea alleging thet the reduction of capecity
imposed on the undertaking in receipt of the aid was insufficient, that, in the context of aid for
restructuring an undertaking in difficulty, the reductions in capacity could not be equated with the
reduction in jobs, since the relaionship between the numbe of employees and production capadty
depended on a number of factors, in particular the products manufactured and the technology used.

In ARAP and Othersv Commission, the applicants challenged a Commission decision concerning State
aid granted by Portugal to an undertaking for the establishment of a beet sugar refining plant in Portugal .
The aid comprised, in particular, tax relief which, in the applicants' submissions, was incompatible with
the common agricultural policy in the sugar sector. The Court found that, since that aid was des gned
to permit use of the quota of 70 000 tonnes of sugar expressly allocated to Portugal by the Community

Under this provision, "aid to facilitate the development of certan economic activities or of certain economic areas, where such

aid does not adversely affect trading conditions to an extent contrary to the common interest" may be considered to be compatible
with the com mon mar ket.



legislation so that undertakings could " start up” production there, it could not be deni ed that it contributed
to attainment of the aims pursued in the context of the common agricultural policy.

In Freistaat Sachsen and Volkswagen v Commission the Community judicature was called onfor the first
time to interpret Article 92(2)(c) of the EC Treaty, under which aid is compatible with the common
market where it is "granted to the economy of certain areas of the Federal Republic of Gemany affected
by the division of Germany, in so far as such aidis required in order to compensate for the economic
disadvantages caused by that division™. In ruling on a plea alleging infringement of Article 92(2)(c), the
Court found that the conception of the applicants and the German Government, according to which that
provision permitted full compensdion for the undeniable economic backwar dness suffered by the new
Lander until such time as they reached a level of development comparable with that of the origina
Lander, disregarded both the nature of the provision as aderogation and its context and ams. TheCourt
pointed out that the economic disadvantages suffered by the new Lander as a whole had not been caused
by the division of Germany within the meaning of Article 92(2)(c). The Commission oould therefore
correctly state that the derogation laid down in Article 92(2)(c) should nat be applied to regional aid for
new investment projectsand that the derogations provided for in Article92(3)(a) and (c) of the EC Treaty
and the Community framework were sufficient to deal with the problems faced by the new Lander. The
alegations that Article 92(3) of the EC Treaty had been infringed were rejected as unfounded.

In the context of the ECSC Treaty, the derogations founded on Article 95 of that Treaty were consi dered
in the judgments in Wirtschaftsvereinigung Stahl v Commission and in British Steel v Commission (Case
T-89/96).

By their actions, the United Kingdom undertaking British Steel and the German association
Wirtschaftsvereinigung Stahl sought the annulment of a Commission decision approving the grant of aid
by the Irish Government to the steel company Irish Steel on the basis that it would be restructured and
privatised. After finding that the Commission could approve the restructuring aid by an individual
decision directly based on Artide 95 of the Treaty since the fifth Community code governing aid to the
steel industry (“the Fifth Steel Aid Code") did not provide for such aid, the Court held that the
Commission had not manifestly erred in its assessment. In that regard, it noted that the measures for
restricting production and sales imposed on Irish Steel in return for approval of the aid were suffident
to eliminate distortion of competiti on and stated that the Commission wasnot required to impose capacity
reductions as a condition for granting Sate aid in the coal and sted sector such a redudion would in
this instance have brought about the closure of the undertaking, which possessed only onemill. The
Court also found that the restoration of the undertaking receiving the aid to economic health, which was
liable to prevent the economic difficulties in the area concer ned from wor sening, served the obj ectives
of the ECSC Treaty. T he Court also held in these judgments that, under the ECSC Treaty, failureto give
prior notification of aid did not excuse or even prevent the Commission from taking action on the basis
of Article 95 of tha Treaty and, where appropriate, declaring the aid compatible with the common
market. Since the Commission had found tha the ad for the restructuring of Irish Sed was necessay
for the proper functioning of the common market and that it did not give rise to unacceptabledistortion
of competition, the fact that notification had not been made did not afect the legality of the contested
decision, whether as a whole or solely in so far as the non-notified aid was concerned.

By contrast, in Forges de Clabecq v Commission, the Commission refrained from authorising by way of
derogation under Article 95 of the ECSC Treaty aid falling outsi de the Fifth Steel Aid Code which the
Belgian authorities had granted to the undertaking Forges de Clabecqg. According to the Court, the
Commission had not madea manifest eror in coming to that decision on the ground that there wasno am
in the ECSC Treaty requiring the aid to be authorised. Noting that, in spite of humerous generous
measures to assist it, the undertaking was almost bankr upt, the Court stated that it wasnot unreasoneble
of the Commission to takethe view that the fresh measures envisaged would not secure the undertaking's
viability over any period.

The Court also confirmed two Commission decisions declaring that aid which the Italian authorities
planned to grant to a number of undertakings was incompatible with the common market within the
meaning of Article 4(c) of the ECSC Treaty (Moccia Irme and Others v Commission). In its judgment
the Court held that, within the framework of the strict rules imposed by the Fifth Steel Aid Code, the
purpose of the requirement of regular production laid down in the second indent of Article 4(2) of the
code, under which an undertaking seekingaid for d osuremust havebeen producing ECSC steel produds
on aregular basis, isto ensure that aid for closure achieves maximum effectiveness on the market so as
to reduce steel producti on as substanti ally as possibl e.



A need for an interpretation of the rules applicable to State aid in the coal sector gave rise to an
interlocutory judgment restricted to two questions of law. Those questions had been raised by RIJB
Mining, acompany established in the United Kingdom, in its action for the annulmert of the Commission
decision authorising German aid to the coal industry for 1997 amounting to DEM 10.4 thousand million
(RIB Mining v Commission). The questions were: (i) whether the Commission was authorised by
Commission Decision No 3632/93/ECSC ™ to give ex post fado approval to aid which had already been
paid without its prior approval; and (ii) whether the Commission had power under Article 3 of tha
decision to authorise the grant of operating aid provided only that the aid enabled the recipient
undertakings to reduce their production costs and achieve arelative decrease in ad, without their having
any reasonabl e chance of achieving economic vi ability within the foreseeabl e future.

The Court held in reply to the first question that the plea alleging a prohibition on giving ex post facto
approval to aid paid without prior approval was unfounded.

With regard to the answer to the second question, it should be noted that, under Article3 of Decision No
3632/93, Member States which intend to grant operating aid for the 1994 to 2002 coal productionyears
to coa undertakings are required to submit to the Commission in advance "a modernisation,
rationalisation and restructuring plan designed to impr ove the economic viability of the undertakings
concerned by reducing production caosts”.

The Court found, contrary to theinterpretation put forward by the applicant, that no provision in Decision
No 3632/93 states expressly that operating aid must be strictly reserved for undertakings with reasonable
chances of achieving economic viability in the long term, in the sense that they must becapable of meeting
competitionon the world market on thar own merits. The provisionsrequire only that economicviability
"improve’. It follows that improvement in the economic viability of a given undertaking necessarily
means no more than a reduction in the level of its non-profitability and its non-competitiveness It is to
be secured by a significant reductionin production costs making it possible for a relative dearease in the
operating aid granted to the undertakings concerned to be achieved.

3. Article 90 of the EC Treaty (now Article 86 EC) *°

In it judgment in TF1 v Commission (under appeal before the Court of Justice, Cases C-302/99 P and
C-308/99 P), the Court declared admissible an action pursuant to Article 175 of the EC Treaty for a
declaration that the Commission had unlawfully failed to act under Article 90 of the Treaty. In reaching
that conclusion, the Court stated that the wide discretion which the Commission enjoys in implementing
Article 90 of the Treaty cannot undo the protection provided by the general principl e of Community law
that any person must be able to obtain &fective judicid review of decisions which may infringe a right
conferred by the Treaties. Referring to the judgment of the Court of Justice in Case C-107/95 P
Bundesverband der Bilanzbuchhalter v Commission [1997] ECR 1-947, where it was held that the
possibility could not be ruled out that exceptional situations might exist where an individua had standing
to bring proceedings against arefusal by the Commission to adopt a decision pursuant to its supervisory
functions under Article 90(1) and (3) of the Treaty, the Court found, having regard to the facts brought
to its notice, that the applicant was in such a situation. However, the action for failure to act was not
examined as to the substance because the Commission sent a letter to the applicant in the course of the
judicial proceedings.

The judgment of 8 July 1999 in Case T-266/97 Vlaamse Televisie Maatschappj v Council, na yet
reported in the ECR, relates to an action challenging Commission Decision 97/606/EC of 26 June 1997
which declared that the legislaive provisions granting Vlaamse TelevisieMaatschappij the exclusiveright
to broadcast television advertising in Flanders were incompatible with Article 90(1) of the EC Treaty,
read in conjundion with Article52 of that Treaty (now, after amendment, Article 43 EC). The decision
was based on the ground that the State measures forming the legal basis of the exclusive right weae
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incompatiblewith Article’52 of the EC Treaty and were not justified "on imperative grounds inthe public
intereg”.

This judgment defined the extent of the rights granted to third parties in the procedure leading to the
adoption of decisions under Article 90(3) of the EC Treaty and confirmed the manner in which
Article 90(1) of the EC Treaty is to be applied in conjunction with Article 52 of that Treaty.

With regard to the first aspect, the Court, referring to the judgment of the Court of Justicein Joined Cases
C-48/90 and C-66/90 Netherlands and Othersv Commission[1992] ECR I-565, found that an undertaking
falling within Article 90(1) of the EC Treaty which is the direct beneficiary of the State measure at issue,
is expressly named in the gpplicable law, is directly covered by the contested decision and is directly
affected by the economic consequences of that decision (like theapplicant), is entitled to be heard by the
Commission during that procedure. The Court stated that observance of tha right requires the
Commission to communicate formally to the undertaking benefittingfrom the contested State measure the
specific objections which it raises against the measur e as set out in the letter of formal notice addressed
to the Member State and, where appropriate, in any subsequent correspondence, and to grant it an
opportunity to make known its views effectively on those objedions. However, it does not require the
Commission to afford the undertaking benefitting from the measure an opportunity to make known its
views on the observations submitted by the Member Stateagainst which the procedure has been initiated,
whether in response to obj ections that have been addressed to it or in response to observations submitted
by interested third parties, nor formally to transmit to the undertaking a copy of any complaint which may
have given rise to the procedure. In the case before it, the Court found that the applicant had been
properly heard.

As regards the second agpect, Artide 90(1) of the Treay, read in conjunction with Article 52 ther eof,
must be applied wher e a measure adopted by aMember State constitutes a restriction on the freedom of
establishment of nationals of another Member State in its territory and, at the same time, gives an
undertaking advantages by granting it an exclusive right, unless the State measureis pursuing alegitimate
objective compatible with the Treaty and is permanently justified by overriding reasons relating to the
public interest, such as cultural policy and the maintenance of pluralism in the press. In such a case it
isstill necessary for the State measure to be appropriate for ensuring attainment of the objectiveit pursues
and not to go beyond what is necessary for that purpose.

The Court found, first, that there was an obstacle to freedom of establishment and, second, that the barrier
could not be justified by an overriding reason relating to the public interest. The application was
therefore not granted.

4. Access to Council and Commission documents

The Court was required to rule on the conditions governing public access to documents #* of the
Commission (judgments of 19 July 1999 in Case T-188/97 Rothmans v Commission, of 14 October 1999
in Case T-309/97 Bavarian Lager v Commission and of 7 Decermber 1999 in Case T-92/98 Interporc v
Commission, all not yet reported in the ECR) and of the Courcil (judgment of 19 July 1999 in Case
T-14/98 Hautala v Council, not yet reported in the ECR; under appeal, Case C-353/99 P). In addition,
by order of 27 October 1999 in Case T-106/99 Meyer v Commission, not yet repor ted in the ECR (under
appeal, Case C-436/99 P), the Court dismissed an action as inadmissible where the applicant had
requested information without specifying any document or written text.

In Rothmans v Commission the Court held that the Commission had unawfully refused to give access to
minutes of the Customs Code Committee by relying on the rule on authorship contained in the code of
conduct. Under that rule, where a document held by an ingtitution was written by a natural or legal
person, a Membe State, another Community institution or body or any other nationa or i nternati onal
body, the applicaion for access must be sent direct to theauthor.

The Court held that, for the purposes of the Community rules on acoess to documents, " comitology”
committees established pursuant to Dedsion 87/373 laying down the procedures for the exerdse of
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implementing powers conferred on the Commission # come unde’ the Comnission itself and that the
Commission is itself therefore responsible for ruling on applications for access to documents of those
committees, such astheminutesinquestion inthat case. "Comitology" committees assist the Commission
to carry out the tasks given to it by the Coundl, have a chairman provided by the Commission and do not
have their own infrastructural back-up. The Court found that a committee of that kind therefore cannot
be regarded as being "another Community insti tution or body" wi thin the meaning of the code of conduct
adopted by Decision 94/90.

The dispute between the company Interporc and the Commission concerni ng imports of "Hilton" beef
from Argentina continues to give rise to litigation (see, as regards the lawfulness of the decision rejecting
the request for remission of import duty, the judgments in Case T-42/96 Eyckele & Malt v Commission
[1998] ECR 11-401 and Case T-50/96 Primex Produkte Import-Export and Othersv Commission [1998]
ECR I1-3773). It will be recalled that inits judgment in Case T-124/96 Interporc v Commission [1998]
ECR I1-231 ("Interporc 1), the Court found fault with a refusal by the Commission, founded on the
exception relating to the protection of the public interest with regard to court proceedings, to grant access
to certain documents: the Commission's decision contained no explanation from which it might be
ascertained whether all the documents requested did indeed fall within the scope of the exception relied
upon becausethey bore arelation to a decision whose annulment was sought in a case pendng before the
Court.

In implementing the judgment in Interporc |, the Commission adopted a fresh decision refusing access
asregards the documents  emanating from Member States, authorities of a non-member country and the
Commission itself  to which the applicant had not yet had access in connedion with the pending
proceedings referred to above. In deding with thelegality o that dedsion, the Court was required to
clarify the scope of, first, the exception relating to the protection of the public interest and, second, the
rule on authorship (set out above in relation to Rothmans v Commission).

As to the exception for the protection of the public interest with regard to court proceedings, the
Commission had stated in the contested dedsion that some of the documents requested concerned legal
proceedings pending before the Court (Case T-50/96) and therefore could not be disclosed to the
applicant. The Court held that the exception based on the existence of court proceedings had to be
interpr eted as meaning that the protection of the public interest precluded the disclosure of the content of
documents drawn up by the Commission solely for the purposes of spedfic court proceedings that isto
say not only the pleadings or other documents lodged andinternal documents concerning the investigation
of the case before the court, but al so corr espondence concerning the case between the Directorate-Gener a
concerned and the Legal Service or alawyers office. The purpose of that definition of the scope of the
exception was to ensure, first, the protection of work done within the Commission and, second,
confidentiality and the safeguarding of professional privilege for | awyers. However, the exception based
on the protection of the public interest with regard to court pr oceedings contained in the code of conduct
could not enable the Commission to escape from its obligation to disclose documents which had been
drawn up in connection with apurely administrative matter. That principle had to be respected even if
the disclosure of such documents in proceedings before the Community judicature might be prejudicial
to the Commission. The Court also made it clear that the existence of court proceedings seeking the
annulment of the decision takenfollowing the administrative procedur e in question wasi mmaterial in that
regard. Consequently, the Court concluded that the contested decision had to be annulled in so far as it
refused access to documents emanaing from the Commission.

It was held in the judgment that the Commission had been fully entitled, on the basis of the rule on
authorship, to refuse access to the documents emanaing from the Member States and the Argentine
authorities.

The judgment in Bavarian Lager v Commission confirmed the Commisson's refusal, founded on the
exception relating to the protection of the publicinterest, to grant access to a draft reasoned opinion which
it had drawn up under Article 169 of the EC Treaty (now Article 226 EC). The disclosure of such
preparatory documents relating to the investigation stage of the procedure unde Article 169 could
undermine the proper conduct of the procedure inasmuch as the procedure's purpose, which is to enable
the Member State to comply of its own accord with the requirements of the Treaty or, if appropriate, to
justify its position, could be jeopardised.
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In Hautala v Council the Court annulled a decision by which the Coundl had refused accessto areport
on conventional arms exports without having examined the possibility of disclosing extracts from it.

In response to an application made by Mrs Hautala, the Council refused to grant her access to the report
on the ground that it contai ned sensitive information whose disclosure would prejudice the relations of
the European Union with non-member countries. 1t thus based its refusal onthe exception relating to the
protection of the public interest with regard to international relations. The Court found first of all that
the Council had given adequate consideration to the gpplication for accessto the document. It then hdd
that it had not been shown that the Council had ered in its assessment in considering that access to the
report could harm the public interest.

It stated, however, that since the principle was that public access to documents should be as wide as
possible, the exceptions to tha principle laid down in Article 4(1) of Decision 97/731 had to be
interpr eted and applied restrictively. The aim of protecting the public interest could be achieved even if
the Council did no more than remove, after examination, the passages in the contested report which might
harm international relations. In so doing, the Council had to balance the interest in public access to the
unremoved passages against the interests of good adminigration, having regard to the burden of work
which could result from the grant of partial access.

5. Trade protection measures

In the field of anti-dumping duties, the Court ruled on the substance in four cases (judgments of 12
October 1999 in Case T-48/96 Acme v Council, of 20 October 1999 in Case T-171/97 Swedish Match
Philippines v Council, of 28 October 1999 in Case T-210/95 EFMA v Council and of 15 December 1999
in Joined Cases T-33/98 and T-34/98 Petrotub v Council, all not yet reported in the ECR). The four
actions, which all sought the annulment of Council regulations imposing definitive anti-dumping duties
on imports from countries not members of the Community, were dismissed by the Court as unfounded.

In Acme v Council, the applicant, a company incorporated under Thai law, challenged the legality of a
Council regulation imposing definitive anti-dumping duties on imports of microwave ovens originating
in the People's Republic of China, the Republic of Korea, Maaysia and Thailand and collecting
definitivey the provisional duty imposed. The fundamental question raised was whether the Council had
infringed Council Regulation (EEC) No 2423/88 of 11 July 1988 on protection against dumped or
subsidised imports from countries not members of the European Economic Community (0J1988 L 209,
p. 1), first, by faling back on the general provision, laid down in the final part of Article 2(3)(b)(ii),
under which theexpensesincurred and the profit realised were to be determined "on any other reasonable
basis" when calaulaing the congruded normd vdue and, second, by udng the Korean data for that
purpose and not the data relating to the company responsible for exporting the microwave ovens produced
by the applicant. Having regard to the documents in the case, the Court found that, for the purpose of
determining the constructed normal value the institutions had been ertitled to conclude tha the data
relating to that exporter could not be used since they wer e unreliabl e, and that they had correctly taken
as a basis the datarelating to Korean producers.

The judgment in Swvedish Match Philippines v Council was concerned in particular with the question
whether the Community institutions were entitled to find that material injury could be caused to the
Community industry where the extent of the export of the product concerned to the Community during
the period of the investigation was extremely limited. In the case before the Court, of the lighters
exported from the three countries covered by the investigation (the Philippines, Thailand and Mexico),
those manufactured in the Philippines and exported by Swedish Match Philippines accounted, according
to the applicant, for only 0.0083%.

The Court had regard to the wording of certain provisions in Council Regulation (EC) No 384/96 on
protection against dumped imports from countries not members of the European Community (OJ 1996
L 56, p. 1) and to the absence of a provision obliging the Community institutions to consider, in
anti-dumping proceedings, whether and if so how far each exporter responsible for dumping individually
contributes to the injury caused to theCommunity industry. It found that, for the purposes of determining
the existence of injury, the Community legislaure had chosen to use theterritorial scope of oneor more
countries, consideringall dumped imports fromthecountry or countries concerned together. Ittherefore
rejected the applicant’s ground of challenge.

In EFMA v Council, the Court set out the method for determining the profit margin which the Council
isto use when it calcu ates the target price, that is to say the minimumprice required to remove theinjury



caused to the Community indugry by the imports of the product concerned (in that case, ammonium
nitrate from Russia).

First, it stated thet this profit margin must belimited to the profit margin which the Community indugry
could reasonably count on under nor mal conditions of competition, in the absence of the dumped imparts.

Second, where the undertakings in the Community industry have different production costs, and thus
different profit levels, the Community institutions have no chaice, when determining the target price, but
to calculate the weighted average of the production costs of the Community producers as awhole and to
add to it the average profit margin which they consider reasonable in view of dl the relevant
circumstances. The Court added that the Council has no authority to calculate thetarget price solely on
the basis of the highest production costs, as to do so would result in the setting of a target price which
is unrepr esentative of the Community as a whole.

Finally, the judgment in Petrotub and Republica v Council, which confirmed the regulation subject to
challenge, clarifies the scope of the procedural rights granted to exporters under Regulation No 384/96.
The Court, interpreting the relevant provisions of that regulation in particular Article20(2) relating to
diclosure inthe light of its general scheme and the general principles of Community law, hel d that
exportersare entitled to be informed, at least summaily, of the considerations concerning the Commurity
interest.

6. Agriculture

Inthefieldof agricultural pdicy inthebroad sense, the mog significant judgmerts in terms of substantive
law ** concern the banana sector.

In the judgments of 28 September 1999 in Case T-612/97 Cordis v Commission (under appeal, Case
C-442/99 P) and Case T-254/97 Fruchthandel sgesel | schaft Chemnitzv Commission, both not yet reported
in the ECR, the applicants, companies incorporated under German law, sought the annulment of
Commission decisions refusing to grant them additional import licences under the transitional measures
provided for in Article 30 of Coundl Regulation (EEC) No 404/93 of 13 February 1993 on the common
organisation of the market in bananas (OJ 1993 L 47, p. 1). Thisregul ation introduced a common system
for the importation of bananas which replaced the various national arrangements. Since the changeover
risked causing disturbances in the internal market, Article 30 allowed the Commission to take specific
transitional measures it considered necessary in order to overcome difficuties encountered by traders
following the establishment of the common organisation of the market but originating in the state of
national markets prior to the entry into force of Regulaion No 404/93.

In Case T-254/97 the Commission had consider ed that the case of Fruchthandel sgesel | schaft Chemnitz was
not one of excessive hardship such asto justify the special grant of import |icences because it appear ed
from the facts that this company, which was formed after the publicaion of Regulation No 404/93 in the
Official Journal of the European Communities, could not have acted without having been ableto foresee
the consequences which its action would have after the esteblishment of the canmon organisation of the
market in bananas. The Court confirmed that analysis and dismissed the action.

In Case T-612/97 the Commission had taken the view that the problems encountered by the company
Cordis Obst und Gemtuse Grofdhandel were not due to the transition to the common organisation of the
markets. At the conclusion of its examination the Court confirmed that assessment too and dismissed the
action.

Initsjudgment of 12 October 1999 in Case T-216/96 Conserve ltalia v Commission, not yet reported in
the ECR (under appeal, Case C-500/99 P), the Court confirmed that aid from the Eur opean Agricultural
Guidance and Guarantee Fund granted pursuant to Coundl Regulaion (EEC) No 355/77 of 15 February
1977 on common measures to improve theconditions under whichagriculturd produds ae processed and
marketed (OJ 1977 L 51, p. 1) could be disconti nued in the event of a serious breach of fundamental
obligations. Such a breach was considered to occur where a recipient of aid failed to comply with its
undertaking not to start work on the project before receipt of the applicaion for aid by the Commission,
failed to inform the Commission of this and, in response to a request for information, forwarded a copy
which was not consistent with the original of the contract for the sale of a machine referred to in the
subsidised project.

Issues of admissibility raised by actons in the field of agricultural policy are to be found in the section on admissibility.



In its judgment of 14 Odober 1999 in Joined Cases T-191/96 and T-106/97 CAS Succhi di Frutta v
Commission, not yet reported in the ECR (under appeal, Case C-496/99 P), the Court found that the
Commission had failed to observe the terms of the notice of invitation to tender prescribed by Commission
Regulation (EC) No 228/96 of 7 February 1996 on the supply of fruit juice and fruit jams intended for
the people of Armenia and Azerbaijan, and had offended against the princi ples of transparency and equal
treatment, by permittingthesuccessful tenderer, in payment for the supply, to withdraw from the mark et
guantities of aproduct different from that prescribed by the regulation. The Court, which consider ed that
the cased aw of the Court of Jugice concerning the award of public works contracts could be gplied to
the case before it, held that the Commission was obliged to specify clearly in the notice of invitaion to
tender the subject-méter and the conditions of the tendering procedure, and to comply strictly with the
conditions laid down, so as to afford equality of opportunity to all tenderers when formulaing their
tenders. In particular, the Commission could not subsequently amend the conditions of the tendering
procedure, and in particular those relating to the tender to be submitted, in a manne not laid down by
the notice of invitation to tender itself, without offending against the principle of transparency.

Milk guotas gave rise to a number of judgments. Although its interest relates to the law governing the
institutions, the judgment of 20 May 1999 in Case T-220/97 H & R Ecroyd v Commission, not yet
reported in the ECR, will be dedt with now under this heading. The judgment deds with the effects of
a declaration that a provision in a regulation is unlawful and with the resulting obligations for the
Community institutions.

The Court of Justice had, on a reference for a preliminary ruling, declared invalid a provision of
Regulation No 857/84, ** asamended (judgment in Case C-127/94 Rv MAFF ex parte Ecroyd [1996] ECR
[-2731). The Court of First Instance stated, on the basis of case-law of the Court of Justice, that that
judgment had the legal effect of requiring the competent Community instituti ons to adopt the measur es
necessay to remedy the illegdity. In those circumgances, they were to take the measures tha wee
required in order to comply with the judgment containing the ruling in the same way as they were, under
Article 176 of the EC Treaty (now Article 233 EC), in the case of a judgment annulling a measure or
declaring that the failure of a Community institution to act was unlawful. The Court added, however,
that, for that purpose, the institutions had not only to adopt the essential legidlative or administrative
measures but also to make good the damage which had resulted from the unlawful act, subject to
fulfilment of the conditions laid down in the second paragraph of Article 215 of the EC Treaty, namely
the presence of fault, harm and a causd link. Thus, the Commission could have initiated action with a
view to compensating theapplicart, because the conditionsfor non-contractual liability of the Community
to arise were satisfied.

7. Social policy

The European Social Fund (" the ESF") participates in the financing of oper ations concer ning vocational
training and guidance, the successful compldion of which is guaranteed by the Member States. The
applicable legislation provides that, when the financial assistance is not used in accordance with the
conditions set out in the decision o approval of the ESF, the Commission may suspend, reduce or
withdraw the assistance. It was decisions by the Commission reducing financial assistance granted by the
ESF to Portuguese companies that the Court had to deal with in its judgments of 16 September 1999in
Case T-182/96 Partex v Commission (under appeal, Case C-465/99 P) and of 29 September 1999 in Case
T-126/97 Sonasa v Commission, both not yet reported in the ECR.

In Partex v Commission, the Court clarified, to the extent necessary, the effect of certification by the
Member State concerned of the accuracy of the facts and accounts contained in claims for payment of the
balance of the financia assistance ("final payment claims") #* and confirmed that the Member State may
ater its assessment of afinal payment daim if it considers that it contains irregularities which had not
been previously detected.

The Court examined, under one of the pleas for annulment, the reasonabl eness of the peri od which had
elapsed between the lodging of the final payment claim by the national authorities in October 1989 and
the adoption of the contested decison in August 1996. Having regard to a series of events, it was held
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that in this instance each of the procedural steps leading up to the adoption of the contested decision had
taken place within a reasonable time.

It is to be noted above all that the Court annulled the contested decision in part, on the grounds of
insufficient reasoning. Referring to the judgment in Case T-85/94 Branco v Commission [1995] ECR
I1-45, the Court stated that in a case such as the instance before it, where the Commission purely and
simply confirmed the proposal of a Member State to reduce financial assistance initidly granted, a
Commission decision could be regarded as sufficiently reasoned ether when the decision itself clealy
demonstrated the reasons justifying the reduction in the assistance or, if that was not the case, when it
referred sufficiently clearly to a messure of the competent national authorities in the Member State
concerned in which those authorities clearly set out the reasons for such areduction. In addition, if it
appeared from the file that the Commission did not diverge on any particular point from the measur es
adopted by the national authorities, it could properly be considered that the content of those measures
formed part of the reasons given for the Commission's decision, at least in so far as the person receiving
the assistance had been able to take cognisance thereof. The Court found that, in this instance, those
conditions were not met as regards several reductions in the sums sought by the applicant in his fina
payment clai m.

8. Admissihility of actions under the fourth paragraph of Article 173 of the EC Treaty

The Court di smissed a number of actions seeking the annulment either of dedsions not addressed to the
applicants or of measures of a legidative nature. In three cases see Arbeitsgemeinschaft Deutscher
Luftfahrt-Unternehmen and Hapag-Lloyd v Commission, referred to above in relation to State ad, and
judgments of 8 July 1999 in Case T-168/95 Eridania and Others v Council (under appeal, Case
C-352/99 P) and Case T-158/95 Eridania and Others v Council (under appeal, Case C-351/99 P), both
not yet reported in the ECR  the actions were dismissad by means of a judgment, in the others by an
order.

In addition to the instances aready referred to where actions for the annulment of decisions in the fields
of State ad and access to documents were inadmissible, the Court declared inadmissible a number of
actions for the annulment of regulations in the fields of agriculturd and fisheries policy (in patiaula,
ordas of 26 March 1999 in Case T-114/96 Biscuiterie-confiserie LOR and Confiserie du Tech v
Commission, not yet reported in the ECR; of 29 April 1999 in Case T-78/98 Unione provinciale degli
agricoltori di Firenze and Others v Commission, not yet reported in the ECR; of 8 July 1999 in Case
T-12/96 Area Cova and Othersv Council and Commission and in Case T-194/95 Area Cova and Othe's
v Council, neither yet reported in the ECR (under appeal, Cases C-300/99 P and C-301/99 P); of 9
November 1999 in Case T-114/99 CSR Pampryl v Commission, not yet reported in the ECR; and of 23
November 1999 in Case T-173/98 Unién de Pequefios Agricultores v Council, not yet reported in the
ECR; and judgments in Case T-168/95 Eridania and Othersv Council and in Case T-158/95 Eridania
and Others v Council, cited above) and of customs nomenclature (order of 29 April 1999 in Case
T-120/98 Alce v Commission, not yet reported in the ECR). Finally, the Court held that an application
for annulment of a regulation was admissible in its judgment of 1 December 1999 in Joined Cases
T-125/96 and T-152/96 Boehringer Ingelheim Vetmedica and C.H. Boehringer Sohnv Commission, not
yet reported in the ECR.

The developments in the case-law in 1999 concern the following meatters: establishing the point from
which time starts to run for bringing an action, possession of alegal interest in bringing proceedings and
standing to bring proceedings.

As regards the point from which time starts to run, the fifth paragraph of Article 173 of the EC Treaty
provides that the time-limit of two months ?® for bringing an action for annulment starts to run from
publication of the measure or from its notificationto the applicant or, in the absence thereof, from the day
on which it came to the applicant's knowledge, as the case may be. It istherefore only if the messureis
not published or notified to the applicant tha time starts to run from the day on which it came to his
knowledge. In this connection, it is settled case-law that the request for the full text of the measure must
be made within a reasonable period from the date on which the measure's existence became known to the
person concerned. In CAS Succhi di Frutta v Commission, cited above, the Court took the view that a
reasonable period for requesting the full text of the contested decision had "long since elapsed”, as a

26 . . ) . _— . e
Without prejudice to the extensions of time-limitson account of distance from Luxembourg, specified in Annex Il to the Rules

of Procedure of the Court of Justice and applicableto the Court of First Instance by virtue of Article 102(2) of its Rules of
Procedure.



period of three months separated the date on which, at the latest, the contested decision had come to the
applicant s knowledge and thedate on which it recel ved a copy of that decision inproceedings for interim
measures before the President of the Court.

Whilealegal interest in bringing proceedings isnot expressly required by Article 173 of the EC Treaty,
it is none the less a condition which mug be satisfied if an action for annulment isto be admissible. In
paticular, anatural or legal person must demonstr ate a personal interest in the annulment of the contested
measure. Thus, an action brought by olive oil producersfor the annulment of Regulation No 644/98 in
so far asit provided for registration solely of the name ‘Toscano’ as aprotected geographical indication
was dismissed as inadmissible because the producers did not have a legd interest in bringing the
proceedings (Unione provinciale degli agricoltori di Firenze and Others v Commission). The Court
found, first, that they used, for the marketing of their products, names other than the name which had
been register ed for the pur poses of Regulation (EEC) No 2081/92*" and, second, that their right to submit
an applicaion for regidraion of the names in question as designations of origin or geographical
indications remained unimpaired so that the maintenance in force of Reguation No 644/98 could in no
way affect thdr interests.

As regards standing to bring proceedings where the measure is of a legislative nature, in
Biscuiterie-confiserie LOR and Confiserie du Tech v Commission the Court declared inadmissible an
action brought by French confectionery producers who manufactured "tourons’, some with the name
"Jjona" and "Alicante". The action was for the annulment of Commission Regulaion (EC) No 1107/96
of 12 June 1996 on the registration of geographica indications and designations of origin under the
procedurelaid downinArticle 17 of Regulation No 2081/92, in so far as it registered the names " Turrén
de Jijona" and "Turrén de Alicante" as protected geographical indicaions. The Court found, first, that
the contested regulation was, by nature and by virtue of itssphere of applicaion, of a legislative nature
and did not conditute a decision within the meaning of thefourth paragraph of Article 189 of the EC
Treaty it applied to objectively determined situations and produced its legal efects with respect to
categories of persons envisaged in the abstract, namely any undertaki ng which manufactur ed a product
having objectively defined characteristics. Second, the Court recalled tha it was conceivable that a
provision of a legidative nature could be of individual concern to natwral or legal persons where it
affected them by reason of certain attributes which were peculiar to them or by reason of factua
circumstances which differentiated them from all other personsand by virtue of these factor s distingui shed
them individual ly just as in the case of the addressee of a decision (Case C-309/89 Codorniu v Council
[1994] ECR I-1853). However, that was not the case hae. The Court held that the applicants' use for
many years of the names "Jijona" and " Alicante” when marketing the "tourons’ they manufactured did
not distinguish them individual ly as the applicant had been in Codorniuv Council, si nce that undertaking,
unlike the applicants, had been prevented by thelegidlative provision regulating the use of a designaion
from using a trade mark which it had registered and used for a long period. The applicants had not
shown that the use of the geogr aphical names in respect of which they claimed rights ssemmed from a
similar specific right which they had acquired at nationd or Community level before the adoption of the
contested regulation and which had been adversely affected by tha regulation.

The Court made a similar assessment in CSR Pampryl v Commission, where a cider producer which, for
a number of years, had marketed cider under various names including the indication "Pays d' Auge"
contested a regulation regigering as a proteded designation of origin the names "Pays d' Auge/Pays
d'Auge-Cambremer". The Court also found that Regulation No 2081/92 did not lay down spedfic
procedura guarantees, at Community level, for the benefit of individuds, so that the admissibility of the
action could not be assessed in the light of such guarantees.

Whilethe Court declared the actions brought by Area Cova and othes to be inadmissiblein its ordersin
those two cases, it recalled some of theinstances in which measures of a legislative nature could be of
individual concern, within the meaning of the judgment in Codorniu v Council, to applicants other than
trade assodations. Firg, tha may be so where an overriding provision of law requires the body
responsible for the contested measure to take into account the applicant's particular circumstances.
Second, the fact that a person intervenes in some way or other in the procedure leading to the adoption
of a Community measure is not capable of diginguishing that person individually with regard to the
measurein question unessthe goplicableCommunity legislationgrants him certain procedural guarantees.
Third, the economic impact of a contested regulation on an applicent's interests is not such as to
distinguish it individual ly where it i s not placed in a situation similar to the very specia situation of the
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applicant in Case C-358/89 Extramet Industriev Council [1991] ECR 1-2501. Since the applicants failed
to show that they werein any of those situations®® and their othe arguments were rejected, the Court held
that they did nat have standing to chalengethelegdity of theregulations at issue. These orders also
reiterated the conditions in which trade associaions are entitled to bring actions on the basis of
Article 173 of the EC Treaty. Finally, while the Court dismissed the actions as inadmissible, it
neverthelessstated that the applicants could chall engethe measures adopted on the basis of the Community
legidlation before the nationd courts and call into question there the validity of that legislation.

The Court concluded in Boehringer IngelheimVetmedica and C.H. Boehringer Sohn v Commission that
the first applicant was individually concerned by the Commission regulaion whose annulment it sought.
* |n order to reach this conclusion, the Court, after stating that the contested measure did not amount
to adecision withinthe meaning of Article189 of theEC Treaty, found that the applicant had established
the existence of a series of factors resulting in aparticular situation which, as regards the measure in
guestion, differentiated it from all other traders. The Court noted in this connection that the contested
regulation was adopted after a formal request by the applicant for a maximum residue limit to be fixed
for a chemical conpound, on the basis of the fil e which it had submitted in accordance with Regulation
No 2377/90. The Court also pointed out that Regulaion No 2377/90 provided for the involvement of the
applicant, as the undertaking responsible for the marketing of the veterinary medicinal products
concerned, in the procedure for establishing maximum residue limits. Furthermore, relying on the
judgment in Case T-120/96 Lilly Industries v Commission [1998] ECR I1-2571, in which it was held that
the applicant had standing to challenge a decision refusing to include a substance in one of the annexes
to Regulation No 2377/90, the Court decided that a person who is responsible for placing a product on
the market, and who has made an application for a maximum residue limit to befixed, isjust as concerned
by the provisions of aregulation setting certain limits on the validity of those maximum residue limitsas
he would beby a refusal.

9. Non-contractual liability of the Community

While several applications for the Community to be held liable were dismissed in the course of the year
(judgmerts in Case T-1/96 Bocker-Lensing and Schulze-Biering v Council and Commission[1999] ECR
[1-1, in Case T-230/95 BAI v Commission and of 15 June 1999in Case T-277/97 Ismeri Europa v Court
of Auditors, not yet reported in the ECR (under appeal, Case C-315/99 P); order of 4 August 1999 in
Case T-106/98 Fratelli Murri v Commission, not yet reported in the ECR (under appeal, Case
C-399/99 P)), the Court held in its judgment of 9 July 1999 in Case T-231/97 New Europe Consulting
and Brown v Commission, not yet reported in the ECR, that the conditions laid down by the second
paragraph of Article 215 of the EC Treaty were met  that is to say the conduct of the Commission was
unlawful, there was real damage, and a direct causal link existed between the unlawful conduct and the
damage.

In that last case, the first applicant, a consultancy chosen to implement a specific programme within the
framework of the PHARE programme, claimed that the Community should make good the harm which
the Commission had causdl it, firs, by sending afax to a number of programme coordinators which
contained accusations againg it and recommended that they should not conside proposals which it might
submit in the future, even though no investigation had teken place and it had not been given the
opportunity to be heard and, second, by sending a rectification after undue delay. As regards the first
unlawful act alleged, the Court found, in particular, that observance of the principle of sound
administration required the Commission to conduct an inquiry into the alleged irr egularities committed
by the first applicant, in the course of which it would have been given the opportunity to be heard, and
to consider the effects that its conduct could have had on the image of the undertaking. On the other
hand, the second allegaion of unlawful condua was not upheld because the rectification was made
immediaely after the Commission rediseditserror. The Court then held that the harm to the image of
the first applicant, which pursued activities within the context of the PHARE programme, and the
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non-pecuniay harm suffered by its manager had been established.  Since the applicants proved the causal
link, the Court assessed the damages and ordered the Commission to pay them atotal of EUR 125 000.

10. Trade mark law

The first action challenging a dedsion of one of the Boards of Appeal of the Office for Harmonisation
in the Internal Market ("the Office") was lodged on 6 October 1998.

On 8 July 1999 the Court gave judgment in that case (Cese T-163/98 Procter & Gamble v OHIM
(Baby-Dry), not yet reported in the ECR; under appeal, Case C-383/99 P). The action arose from a
decision of the Board of Appeal dismissing the gppeal brought by the applicant against therefusal of the
examiner to register the term "Baby-Dry" for " disposable diapers made out of paper or cellulose” and
"digpers made out of textile", on the ground that that term was not capable of constituting a Community
trade mark. The Court confirmed that analysis. Like the Board of Apped, it took the view that the sign
was composed exclusivdy of words which could servein trade to designate the intended purpose of the
goods.

On the other hand, the Court found that the Board of Appeal had been wrong to declare that one of the
applicant s lines of argument was inadmissible. The Court held that it followed from the provisions and
the scheme of Regulation No 40/94 that it was not open to the Board of Appeal simply to reject theline
of argument, as it had done in this instance, solely on the ground that it had not been raised before the
examiner. Having considered the apped, it should either have ruled on the substance or have remitted
themate to theexaming.

Finally, this judgment makesit clear that it is not for the Court, in an action challenging a decision of a
Board of Apped, to rule on a claim concerning the passible application of aprovision of Reguation No
40/94 (in this instance Article 7(3), which relates to establishing whether a trade mark has become
distinctive after the use whi ch has been made of it) where the merits of the claim havenot been consider ed
by the Office.

11. Saff cases

A large number of judgmentswere again delivered in steff cases. Three judgmentsin paticular are worth
noting.

The first concerns the extent of the freedom of expression enjoyed by Community offici as (Joined Cases
T-34/96 and T-163/96 Connolly v Commission [1999] ECR-SC 11-463; under appeal, Case C-274/99 P).
Mr Connolly, a Commission official who held the post of Head of Unit in the Directorate-Genera for
Economic and Financial Affairs, published a book during a period of leave taken on personal grounds.
On his return to work, he was subjed to disciplinary proceedings for infringement of the obligations
imposed by the Staff Regulations of Officials of the Eur opean Communities. Those proceedings resulted
in his being removed from his post, in particular because he had failed to ask for permission to publish
hiswork, whose content, according to the Commission, was prejudicial to the realisation of economic and
monetary union, which he had the task of bringing about, and to the institution's image and reputation.
In addition, his conduct as a whole was considered to have harmed the dignity of his post.

Mr Connolly applied to the Court for annulment of the opinion of the Disciplinary Board and of the
decision to remove himfrom his post. First, the Court confirmed that, as laid down in Article 11 of the
Staff Regulations, officials could not accept payment (in thisinstance royalties) from a source outsidethe
institution without pemission. The reason for this prohibition was the need to guarantee the
independence and loyalty of officids.

Next, it held that freedom of expression, a fundamental right also enjoyed by Community officials, had
not been infringed. The provision requiring an official to abstain from any action and, in particular, any
public expression of opinion which might reflect on his position (Article 12 of the Staff Regulations) did
not constitute a bar to the freedom of expression of officials, but placed reasonable limitson the exercise
of that right in the interests of the service. The Court also referred to the aims pursued by Article 12 of
the Staff Regulations, namely to ensure a dignified image in keeping with the particularly correct and
respectable behaviour one was entitled to exped from members of an international civil service and to
preserve the loyalty of officials to the institution employing them, loyalty which was all the more vita
where the official had a high grade.



Nor was the freedom of expression of officials impared by the need to dbtan permisson before
publication (Article17 o the Staff Reguléaions), which was required only wherethe text dealt with the
work of the Communities The Court painted out tha such permission ocould be refused only where
publication was liable to prejudice the interests of the Communities, and that the assessment of the
instituti on concerned was subject to review by the Community judicature.

Since thetruth of the maters dleged was proved and the pendty imposed was gopraopriae, the Court
dismissed the action.

The second judgment confirmed a decisi on rejecting a request for maternity leave to be shared between
the father and the mother (judgment of 26 October 1999 in Case T-51/98 Burrill and Noriega Guerrav
Commission, not yet reported in the ECR). Article 58 of the Staff Regulations essentially provides that
pregnant women are entitled to 16 weeks' leave. In its judgment, the Court held that the interpretation
under which the leave entitlement provided for by Article 58 is expressly reserved to women is not
contrary to the principle of equal treatment for men and women. In accordance with the case-law of the
Court of Justice, maternity leave meets two specific types of need of the woman: first, to protect her
biological condition during and after pregnancy until her physical and mental functionshave returned to
normal following chil dbirth and, second, to protect the specia relationship between a woman and her
child over the period which follows pregnancy and childbirth, by preventing that relationship from being
disturbed by the burdens resulting from working at the sametime. Article 58 accordingly pursues an
objective of equd treatment between male and fermale workers.

The Court also held that Article 58 of the Saff Regulations does not disadvantage women; it does not
prohibit the mother from working for a peri od of 16 weeks since she may, subject to certain conditions,
resume work before the expiry of that period.

Thethird judgment laid down that it is possible to obtain arefund of tha part of pension rightstransferred
to the Community scheme which is not taken into consideration in the calculation of the years of
pensionable service (judgment of 10 November 1999 in Joined Cases T-103/98, T-104/98, T-107/98,
T-113/98 and T-118/98 Kristensen and Othersv Council, not yet reported in the ECR). The Court held
that, in the absence of express provisions in the Staff Regulations, the Council cannot require, solely on
the basis of the princip e of soliderity, tha any surplus which may result from the transfer of pension
rights acquired under national pension schemes be paid into the Community budget. The plea alleging
that the Communities were unjustly enriched was upheld and the contested decisions were annulled.

12. Applications for interimr elief

Applications for interim relief in staff cases and in competition cases ** accounted for 40% and 20%
respectively of the applicationslodged in 1999. However, three orders made in other fields are dealt with
here.

By orders of 30 June 1999 in Case T-13/99 R Pfizer Animal Health v Council and Case T-70/99 R
Alpharma v Council, not yet reported in the ECR, the President of the Court dismissed two applicéaions
for suspension of the operation of the Council regulation of 17 December 1998 removing virginiamycin
and bacitracin zinc from thelist of antibiotics authorised as additives in animal feed. Those antibiotics
arerespectively produced by Pfizer Anima Health SA/NV, a company incorporated under Belgian law,
and Alpharmalnc., acompany established in the United States. The regulation, whose annulment isalso
sought, prohibits the mark eting of both antibioticsin all the Member States from 1 July 1999 at the | atest.
It may be noted that, in Pfizer Animal Health v Council, the applicant was supported by four associations
and two stock farmers and that the Council was supported by the Commission and three Member States.

In each of the orders, the President of the Court found first of all that the contested regulation, despite
its legislative nature, might be of direct and individuad concern to Ffizer and Alpharma and therefore
declared that the applications for interim relief were admissible.

These applications were lodged in connection with Commission decisons imposing fines for breach of competition rules: see,
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As regards the condition relating to the existence of aprima facie case, the President of the Court found
in both orders that each of thecompanies and the Council disagreed fundamentally asto the circumstances
in which the competent authorities might adopt a measure withdrawing authorisation in respect of an
antibiotic as a precautionary step. That question required very thorough examination, which could not
be undertaken in the context of proceedings for interim relief.

With regard, next, to the condition relating to urgency, the President of the Court examined whether
implementation of the regulation risked causing serious and irreparable damage to theapplicants. 1n both
cases, the suspension sought could be justified only if it appeared that, in the absence of such relief, Pfizer
and Alpharmawould be placed in a situati on which could endanger their very existence or irremediably
affect their market share. The Presdent of the Court found at the end of his appraisals that this was not
the case. In reaching the conclusion that the financia loss which Pfizer (Case T-13/99 R) would suffer
was not such as to prevent it from remaining able to continue its gperations until the main proceedings
were disposed of, the President of the Court pointed out tha, for the purposes of assessing the economic
circumstances of the applicant, consideration could be given, in particular, to the characteristics of the
group of which, by virtue of its shareholding structure, it formed part.

Although the President of the Court found that there were no grounds of urgency justifying suspension
of the operation of the regulation, he proceeded to balance the various interests at stake. He found that
the balance of interests favoured the maintenance of the contested regulation, since damage to commercial

and social interests of the kind that would be sustained by the applicantsand the parti es supporting Pfizer

could not outweigh the damage to public hedth which would be liable to be caused by supension of the
contested regulation, and which could not be remedied if the main action were subsequently dismissed.
In the light of that consideration, there coud be no question but that the requirements of the protection
of public health had to take precedence over economic considerations (see, in particular, the order of
12 July 1996 in Case C-180/96 R United Kingdom v Commission [1996] ECR 1-3903). He also pointed
out that, where there was uncertainty asto the existence or extent of risksto human health, the institutions
could take protective measures without having to wait until the reality and seriousness of those risks
becamefully apparent. Having regard to the information placed before him, the President of the Court
found that it was not impossibl e that bacteri a which had become resi stant due to the feedi ng to livestock

of antibiotic additives such as virginiamycin and bacitracin zinc coud be transmissible from animalsto
humans and the risk of increased antimicrobial resistancein human medidne on account of their use in
animal feed therefore could not be ruled out. If increased antimicrobial resistance in human medicine
wereto occur, the potential consequencesfor publichealth wouldbevery serious, since, if they developed
resistance, certain bacteria could no longer be effectively combated by certain medidnes used in the
treatment of humans, in particular those of the family including virginiamycin and bacitracin. On the
basis of the risk found by him, the President of the Court dismissed the applications for suspension of the
operation of the regulation. The appeal brought against the order in Pfizer Anima Healthv Commission
was dismissed by the President of the Court of Justice (order of 18 November 1999 in Case
C-329/99 P(R) Pfizer Anima Health v Council, not yet reported in the ECR).

A dispute of a oonstitutional naure led the President of the Court to order suspension of the
implementation of a measure of the European Parliament preventing a political group from being set up
(order of 25 November 1999 in Case T-222/99 R Martinez and de Gaulle v Parliament, not yet reported
in the ECR). Article 29 of the Rules of Procedure of the Parlianent provides that Members may form
themselves into groups according to their political affinities. Following the European elections in June
1999, the Technical Group of Independent Members Mixed Group, whose constitutional rul es provided
that the Members within it were to be totdly independent politicdly vis-a-vis one another, was set up.
Since the Parliament took the view that the conditions laid down for the setting up of a political group
were not satisfied, it adopted on 14 September 1999 a measure interpreting Article 29 of the Rules of
Procedur e, which prevented the Technica Group of Independent Members from being set up. Two
Members, Mr Martinez and Mr de Gaulle, brought an action for annulment of that measure and applied
in parallel for its implementation to be suspended.

In his order, the President of the Court was requir ed first of all to deal with theissue of theadmissibility
of the application for interim relief. While the Community judicature reviews the legality of measures
of the European Parliament intended to produce legal effectswith regard to thi rd parties, measures which
relate only to the internal organisation of its work, on the other hand, cannot be challenged in an action
for annulment. In this instance, the President of the Court found that it was possible for the contested
measure to amount to a measure producing legal effects beyond the framework solely of the internal
organisation of the Parliament's work, since it denied certain Members of that inditution the possibility
of exercising their parliamentary mandate in the same conditions as Members belonging to a political
group and therefore prevented them from participaing as fully as such Membersin the process for the



adoption of Community measures. In addition, he held that the contested measure was, prima facie, of
direct and individual concernto the membersseeking its annul ment, in particular sinceit prevented them
from belonging to the Technical Group of Independent Members. The application for interim relief was
therefor e declared admissi ble.

Asregards the pleas establishing a primafade case for the grant of the relief sought, the President of the
Court stated that an infringement of the principle of equal treatment could not be ruled out. While
Article 29 of the Rules of Procedure of the Parliament did not prevent it from making different
assessmants, in the light of all the relevant fads, in relation to the various statements for the setting up
of a political group submitted to the President of the Parliament, a difference in treatment of that kind
nevertheless amounted to unlawful discrimination if it gopeared arbitrary. In this instance, it could not
be ruled out that the Parliament arbitrarily discriminated against the Members wishing to set up the
Technical Group of Independent Members. In this connection, the President of the Court recorded that
the Parliament, as constituted following the last elections, did not oppose the setting up of another
political group presented by the applicants as a mixed group.

Since the condition relating to urgency was dso met and suspension of the implementation of the contested
measure until the Court ruled on the man proceedings could not prejudice the organisation of the
departmentsof the defendant institution, the President of theCourt ordered i mpl enentaion of themeasure
to be suspended.



