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The Court, in line with the General Court, confirms the Commission’s ban against
Germany retaining its limit values for arsenic, antimony and mercury in toys
The Court dismisses the appeal brought by Germany against the judgment of the General Court,
taking the view that the General Court did not err in law in dismissing the action of that Member
State
In 2009 the EU adopted a new ‘toys’ directive1 under which it set new limit values for certain
chemical substances found in toys. Germany takes the view that the limit values applicable in that
country for lead, barium, antimony, arsenic and mercury, which correspond with the former EU
standard,2 offer better protection. Germany, therefore, asked the Commission for permission to
maintain those old values. By decision of 1 March 2012, the Commission rejected that request in
relation to antimony, arsenic and mercury and authorised the retention of the German limit values
for lead and barium only until 21 July 2013 at the latest.
Germany brought proceedings before the General Court, which in a 2014 judgment3 confirmed the
Commission’s decision, holding that Germany had not proved in relation to antimony, arsenic and
mercury that the German limit values guaranteed a higher level of protection than the new
European limit values. On the other hand, the General Court annulled the Commission decision in
respect of lead holding that the decision was, in that respect, contradictory. As to barium, it held
that there was no need to adjudicate as the Commission had in the meantime altered the limit
values for that heavy metal (the appeal had, therefore, become devoid of purpose).
Germany brought an appeal against the judgment of the General Court before the Court of Justice.
In today’s judgment, the Court rejects Germany’s appeal in its entirety.
The Court recalls that a Member State can, in order to justify the retention of pre-existing national
provisions, rely on the fact that it evaluates the risk to public health differently to the EU legislature
in the harmonisation measure. Divergent evaluations of those risks can legitimately be made
without necessarily being based on different or new scientific information. However, it is incumbent
upon the Member State to show that those national provisions ensure a higher level of protection
for public health than the EU’s harmonisation measure.4
According to the Court, the General Court did not err in law in holding that Germany had not
provided such evidence in relation to arsenic, antimony and mercury.
NOTE: An appeal, on a point or points of law only, may be brought before the Court of Justice against a
judgment or order of the General Court. In principle, the appeal does not have suspensive effect. If the
appeal is admissible and well founded, the Court of Justice sets aside the judgment of the General Court.
Where the state of the proceedings so permits, the Court of Justice may itself give final judgment in the case.
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Otherwise, it refers the case back to the General Court, which is bound by the decision given by the Court of
Justice on the appeal.
Unofficial document for media use, not binding on the Court of Justice.
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