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According to Advocate General Richard de la Tour, the Member States may allow
consumer protection associations to bring representative actions against
infringements of the protection of personal data

Those actions must be based on infringements of rights which the data subjects derive directly
from the General Data Protection Regulation

In Germany, the Bundesverband der Verbraucherzentralen und Verbraucherverbande —
Verbraucherzentrale Bundesverband e.V. (Federation of German Consumer Organisations, ‘the
Federation’) complains that Facebook Ireland infringed, in the context of making available in the
‘App Zentrum’ (App Centre) of the platform free games supplied by third parties, * rules on the
protection of personal data, on combatting unfair competition and on consumer protection. In that
context, the Federation brought an action before the German courts for an injunction against
Facebook Ireland.

According to the Bundesgerichtshof (Federal Court of Justice, Germany), Facebook Ireland has
not provided to users (in a concise, transparent, intelligible and easily accessible form, using clear
and plain language) the necessary information relating to the purposes of the processing of the
data and the recipient of the personal data. Thus, in its view, Facebook Ireland infringed the
General Data Protection Regulation. 2

However, the Bundesgerichtshof has doubts as to whether the Federation’s action was admissible.

It questions whether a consumer protection association, such as the Federation, still has, since the
entry into force of the General Data Protection Regulation, standing to bring proceedings, by
lodging an action before the civil courts, against infringements of that regulation, independently of
an actual infringement of the rights of individual data subjects and without being mandated by
them.

It observes, inter alia, that it may be inferred from the fact that the General Data Protection
Regulation confers on the supervisory authorities extended supervisory and investigative powers
and the power to adopt corrective measures that it is primarily for those authorities to oversee the
application of the provisions of that regulation.

Therefore, the Bundesgerichtshof asked the Court of Justice to interpret the General Data
Protection Regulation.

In today’s Opinion, Advocate General Jean Richard de la Tour proposes that the Court
interpret the General Data Protection Regulation as meaning that that it does not preclude

1 When accessing certain games in the App Centre on 26 November 2012, the user could see certain information under
the ‘Sofort spielen’ (‘Play now’) button. It follows, in essence, from that information that the user of the app in question
enabled the company which supplied the games to obtain certain personal data and authorised it to post, on behalf of the
user, certain information, such as his or her score. That use entailed acceptance by the user of the general terms and
conditions of the application and of its data protection policy. In addition, in the case of the game ‘Scrabble’, it is stated
that the application is authorised to post the status, photos and other information on behalf of the user.

2 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural
persons with regard to the processing of personal data, and repealing Directive 95/46/EC (General Data Protection
Regulation) (0J 2016 L 119, p. 1).
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national legislation which allows consumer protection associations to bring legal
proceedings against the person alleged to be responsible for an infringement of the
protection of personal data, on the basis of the prohibition of unfair commercial practices, the
infringement of a law relating to consumer protection or the prohibition of the use of invalid general
terms and conditions, provided that the objective of the representative action in question is to
ensure observance of the rights which the persons affected by the contested processing
derive directly from that regulation.

The Advocate General notes that, in its judgment in Fashion ID, ® the Court ruled, in relation to
Directive 95/46, * which preceded the General Data Protection Regulation, on a similar question. It
ruled that that directive does not preclude national legislation which allows consumer protection
associations to bring legal proceedings against a person allegedly responsible for an infringement
of the protection of personal data.

The Advocate General considers that neither the fact that Directive 95/46 has been replaced by a
regulation nor the fact that Regulation 2016/679 now devotes one article to the representation of
data subjects in legal proceedings are capable of calling in question what the Court decided in that
judgment.

In his view, the Member States may still provide for the possibility for certain entities to
bring — without a mandate from the data subjects and without there being a need to claim
the existence of actual cases affecting named individuals — representative actions designed
to protect the collective interests of consumers, provided that an infringement of the
provisions of that regulation which are intended to confer subjective rights on data subjects
is alleged.

That is indeed the case of the action for an injunction brought by the Federation against
Facebook Ireland.

The Advocate General also considers that the General Data Protection Regulation does not
preclude national provisions which authorise a consumer protection association to bring an action
for an injunction in order to ensure compliance with the rights conferred by that regulation by
means of rules designed to protect consumers or to combat unfair commercial practices.

Such rules may contain provisions similar to those contained in that regulation, in particular with
regard to providing information to data subjects about the processing of their personal data.
Consequently, the infringement of a rule relating to the protection of personal data may at the
same time entail the infringement of rules relating to consumer protection or unfair commercial
practices.

According to the Advocate General, the defence of the collective interests of consumers by
associations is particularly suited to the objective of the General Data Protection Regulation
of establishing a high level of personal data protection.

NOTE: The Advocate General’s Opinion is not binding on the Court of Justice. It is the role of the Advocates
General to propose to the Court, in complete independence, a legal solution to the cases for which they are
responsible. The Judges of the Court are now beginning their deliberations in this case. Judgment will be
given at a later date.

NOTE: A reference for a preliminary ruling allows the courts and tribunals of the Member States, in disputes
which have been brought before them, to refer questions to the Court of Justice about the interpretation of
European Union law or the validity of a European Union act. The Court of Justice does not decide the
dispute itself. It is for the national court or tribunal to dispose of the case in accordance with the Court’s
decision, which is similarly binding on other national courts or tribunals before which a similar issue is raised.

3 Judgment of Court of 29 July, Fashion ID (C-40/17; see also PR No 99/19).
4 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of individuals
with regard to the processing of personal data and on the free movement of such data (OJ 1995 L 281, p. 31).
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