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Information,
[...] Defendant

Joined party:

SCHUFA Holding AG,
[...] concerning data protection law

the Administrative Court, Wiesbaden — 6th Chamber —[...]

made the following order on 23 December 2021:

The proceedings are stayed.

The proceedings are referred to the Court of Justice of the European
Union for a preliminary ruling pursuant to Article267 TEEU“with
regard to the following questions:

Is Article 77(1) of Regulation (EU), 2016/679 “of the European
Parliament and of the Council of 27 Apkil 2016 on the protection of
natural persons with regard to_the processing of ‘personal data and on
the free movement of such data,»and repealing Directive 95/46/EC
(General Data Protection Regulation'=, “GDPR’; OJ 2016 L 119, p. 1),
read in conjunction with Articley/8(1) ‘thereof, to be understood as
meaning that the outcome that the ‘supervisory authority reaches and
notifies to the data subject

(@) has the characteriof a decision'on a petition?
This weuld,mean,that judicial review of a decision on a complaint
taken'bya supervisory authority in accordance with Article 78(1)
of the GDPRyis,in principle, limited to the question of whether the
authoritys,,has“handled the complaint, investigated the subject
matter ofsthescomplaint to the extent appropriate and informed
the complainant of the outcome of the investigation,

oK

(b)wis to be understood as a decision on the merits taken by a public
authority?
This would mean that a decision on a complaint taken by a
supervisory authority would be subject to a full substantive review
by the court in accordance with Article 78(1) of the GDPR,
whereby, in individual cases— for example where discretion is
reduced to zero — the supervisory authority may also be obliged by
the court to take a specific measure within the meaning of
Avrticle 58 of the GDPR.
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Is the storage of data at a private credit information agency, where
personal data from a public register, such as the ‘national databases’
within the meaning of Article 79(4) and (5) of Regulation (EU) 2015/848
of the European Parliament and of the Council of 20 May 2015 on
insolvency proceedings (OJ 2015 L 141, p.19), are stored without a
specific reason in order to be able to provide information in the event of
a request, compatible with Articles7 and 8 of the Charter of
Fundamental Rights of the European Union of 12 December 2007 (‘the
Charter’ — OJ 2007 C 303, p. 1)?

Are private databases (in particular databases of a credit information
agency) which exist in parallel with, and are set up in additionyto, the
State databases and in which the data from the “latters(in “easu,
insolvency announcements) are stored for longer than, theyperiod
provided for within the narrow framework Zof “Reégulation“(EU)
2015/848, read in conjunction with the national, law,ypermissible in
principle?

If Question 3a is answered in the affirmativehdoes it follow from the
‘right to be forgotten’ under Article 17(1)(d) of\thesGDPR that such
data must be deleted where (the™processing“period provided for in
respect of the public register has.expired?

In so far as point (f) of Article6(1), of the GDPR enters into
consideration as the‘sele legal, basis forthe storage of data at private
credit information agencies with, regard to data also stored in public
registers, is a credituinformation“agency already to be regarded as
pursuing a legitimatetinterest in, the case where it imports data from the
public registen, withoutha specific reason so that those data are then
availabletin the eventiof a‘request?

Is.it permissible for cades of conduct which have been approved by the
supervisory autharities in accordance with Article 40 of the GDPR, and
which provide for time limits for review and erasure that exceed the
retention “perieds for public registers, to suspend the balancing of
interests prescribed under point (f) of Article 6(1) of the GDPR?

Grounds:

By order of 31 August 2021 (6 K 226/21.WI; C-552/21), the 6th Chamber of the
Administrative Court, Wiesbaden, previously referred to the Court of Justice of
the European Union the question as to the legal nature of the activity of, and
notification by, the supervisory authority in relation to a complainant data subject.
In addition, the 6th Chamber referred questions concerning entries from public
registers, for example from the publications of the insolvency courts, which are
transferred as such to privately kept registers. However, the action underlying the
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request for a preliminary ruling in Case C-552/21 was withdrawn, with the result
that the request could no longer be continued. The referring court considers that
there is still a need for clarification with regard to the fundamental questions
raised, and therefore refers them again in the present request for a preliminary
ruling in a similar case.

The applicant in the present case likewise objects to the entry of a discharge from
remaining debts (Restschuldbefreiung) in the records of the joined party SCHUFA
Holding AG, a private credit information agency. He requests that the defendant
take steps to ensure the deletion of the entry from the records of SCHUFA
Holding AG, which reads as follows:

Information from public registers.

Discharge from remaining debts  This information is taken frem.the

granted. publications of the insolvency courts. We were
notified of the granting of\a discharge from
remaining debts threspeet of these tnsolvency
proceedings.
File reference 9061K1043-15PLZ30175.
Thefevent is,registered with the insolvency
courts under that file reference.

Date of event 17.12.2020

By order of the Amtsgericht*Hannover (Local“Court, Hanover) of 17 December
2020, the applicant was granted earlyydischarge from remaining debts. That
discharge was entered in the records kept at
www.insolvenzbekanntmachungen.de.»The entry on that website is deleted after
6 months. The joinedyparty,"SCHUFAHolding GmbH, also stores the entry in its
database. The “applicant, contacted SCHUFA with a view to having the entry
deleted. In"response,, the latteryinformed him that its activities are carried out in
compliance with the GDPR. 1t stated that there is not an unconditional right to the
deletion ofypersonal data under Article 17 of the GDPR either. The entry
concerning theydischarge from remaining debts would be deleted after 3 years
after its entry. The Jlegislature has also recognised the need for information in
commerce, sueh<sthat creditworthiness information cannot be excluded from the
credityinfarmation system. According to SCHUFA, the time limit for erasure
undersParagraph 3(1) of the Verordnung zu 6ffentlichen Bekanntmachungen in
Insolvenzverfahren im Internet (Regulation on public notifications in insolvency
proceedings on the internet; ‘the InsBekV”) is not applicable to SCHUFA.

The applicant challenged those statements by letter to the defendant of
10 February 2021. He stated that the storage of the discharge from remaining
debts in SCHUFA’s records is unlawful. Such storage is not in fact necessary for
the protection of interests. The interests of the data subject clearly prevail. It is not
acceptable to equate a discharge from remaining debts which has been granted
with unsettled payment irregularities. Even if it were accepted that processing of
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the event is legitimate, it is no longer necessary after the expiry of a period of one
year.

In response to that letter, the defendant informed the applicant by decision of
1 March 2021 that, while it understands the applicant’s position, SCHUFA is
permitted to store negative entries concerning discharges from remaining debts
beyond the period of discharge from a claim. The legal basis is point (b) and point
(F) of Article 6(1) of the GDPR and Paragraph 31 of the Bundesdatenschutzgesetz
(Federal Law on data protection) of 30 June 2017 (BGBI. I, p. 2 097, last amended
by the Law of 23 June 2021, BGBI. I, p. 1858 — ‘the BDSG’). Personal data
required for a credit check can be stored for as long as is necessary for the
purposes for which they were stored. In determining creditworthiness, it is
permissible to draw on the behaviour of part of a groupsof persons to“form
probabilities in respect of the behaviour of other persons also belenging,to that
group and to establish statistical significance.

The applicant brought an action against that decisien by writtemsubmission of his
authorised representative of 6 April 2021. He elaimsithat,the,jeined party did not
carry out a balancing of interests, and the™defendant did not object to that
omission. However, according to the applicant, thexdefendant.is obliged, within
the scope of its duties and powers, to take measures to enforce deletion.

1. Charter of Fundamental Rights of the European Union (‘the Charter’)
Article 7 of the Charter
Respect for private and familyalife

Everyone has the right to respect for his or her private and family life, home and
communications.

Article'8 of the Charter
Protection of,personal data

1. ““SEveryone has the right to the protection of personal data concerning him or
her.

2.  Such data must be processed fairly for specified purposes and on the basis of
the consent of the person concerned or some other legitimate basis laid down by
law. Everyone has the right of access to data which has been collected concerning
him or her, and the right to have it rectified.

3. Compliance with these rules shall be subject to control by an independent
authority.
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Article 47 of the Charter

Right to an effective remedy and to a fair trial Everyone whose rights and
freedoms guaranteed by the law of the Union are violated has the right to an
effective remedy before a tribunal in compliance with the conditions laid down in
this Article. Everyone is entitled to a fair and public hearing within a reasonable
time by an independent and impartial tribunal previously established by law.
Everyone shall have the possibility of being advised, defended and represented.

Legal aid shall be made available to those who lack sufficient resources in so far
as such aid is necessary to ensure effective access to justice.

2. REGULATION (EU) 2015/848 OF THE EUROREAN PARLIAMENT
AND OF THE COUNCIL of 20 May 2015 on insolveney proceedings (OJ
2015 L 141, p. 19)

Article 78
Data protection

1. National rules implementing Directive, 95/46/EC shall apply to the
processing of personal data carried out in the Member States pursuant to this
Regulation, provided that processingwoperations, referred to in Article 3(2) of
Directive 95/46/EC are not concerned.

2. Regulation (EC) No 45/2001 shall*apply to the processing of personal data
carried out by the Cammission, pursuant to this Regulation.

Article 79

Responsibilities of Member States regarding the processing of personal data
in nationalinsolveney registers

1. &, Each Member State shall communicate to the Commission the name of the
natural onlegal persen, public authority, agency or any other body designated by
nationallawato exercise the functions of controller in accordance with point (d) of
Auxticle 2,0f Directive 95/46/EC, with a view to its publication on the European e-
Justiee Portal.

2.  Member States shall ensure that the technical measures for ensuring the
security of personal data processed in their national insolvency registers referred
to in Article 24 are implemented.

3. Member States shall be responsible for verifying that the controller,
designated by national law in accordance with point (d) of Article 2 of Directive
95/46/EC, ensures compliance with the principles of data quality, in particular the
accuracy and the updating of data stored in national insolvency registers.
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4.  Member States shall be responsible, in accordance with Directive 95/46/EC,
for the collection and storage of data in national databases and for decisions taken
to make such data available in the interconnected register that can be consulted via
the European e-Justice Portal.

5. As part of the information that should be provided to data subjects to enable
them to exercise their rights, and in particular the right to the erasure of data,
Member States shall inform data subjects of the accessibility period set for
personal data stored in insolvency registers.

3. Regulation (EU) 2016/679 of the European Parliament and, of the
Council of 27 April 2016 on the protection of natural personsswith regard to
the processing of personal data and on the free movement of such,data, and
repealing Directive 95/46/EC (General Data Protection Regulation —GDPR)
(OJ 2016 L 119, p. 1)

Article 6 of the GDPR
Lawfulness of processing

1. Processing shall be lawful only If andhtosthe extentsthat at least one of the
following applies:

(@) the data subject has given consent te the processing of his or her personal
data for one or more specific purposes;

(b) processing is necessaryfor the,performance of a contract to which the data
subject is party ortin order,to take steps at the request of the data subject
prior to enteringhinto,a centract;

(c) processing isynecessary far compliance with a legal obligation to which the
centroller is subject;

(d) "\ processing 1s, necessary in order to protect the vital interests of the data
subject or of anether natural person;

(e), “processing is necessary for the performance of a task carried out in the
publiciinterest or in the exercise of official authority vested in the controller;

(F)  processing is necessary for the purposes of the legitimate interests pursued
by the controller or by a third party, except where such interests are
overridden by the interests or fundamental rights and freedoms of the data
subject which require protection of personal data, in particular where the
data subject is a child.

Point (f) of the first subparagraph shall not apply to processing carried out by
public authorities in the performance of their tasks.
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(...)
Article 17 of the GDPR
Right to erasure (‘right to be forgotten’)

1.  The data subject shall have the right to obtain from the controller the erasure
of personal data concerning him or her without undue delay and the controller
shall have the obligation to erase personal data without undue delay where one of
the following grounds applies:

(@) the personal data are no longer necessary in relation to the purposes for
which they were collected or otherwise processed,

(b) the data subject withdraws consent on which ghe “processing s based
according to point (a) of Article 6(1), or point (a) of Article 9(2),"and Where
there is no other legal ground for the processing;

(c) the data subject objects to the processing pursuant to,Article 21(1) and there
are no overriding legitimate grounds for thesprocessing, or‘the data subject
objects to the processing pursuant.to Article 21(2);

(d) the personal data have been unlawfully precessed;

(e) the personal data have to be erased for'eompliance with a legal obligation in
Union or Member State Taw to which the controller is subject;

(f) the personal data have heefrcallected in relation to the offer of information
society serviges referred tonin Article 8(1).

2. Where the contrelleryhas made the personal data public and is obliged
pursuant te’ paragraph 1 to,erase the personal data, the controller, taking account
of availableytechnolegywandsthe cost of implementation, shall take reasonable
steps, ‘includingdtechnical measures, to inform controllers which are processing the
persenal data that'the data subject has requested the erasure by such controllers of
any links'to, or cepy'er replication of, those personal data.

Axticle % /vof the GDPR
Right to lodge a complaint with a supervisory authority

1.  Without prejudice to any other administrative or judicial remedy, every data
subject shall have the right to lodge a complaint with a supervisory authority, in
particular in the Member State of his or her habitual residence, place of work or
place of the alleged infringement if the data subject considers that the processing
of personal data relating to him or her infringes this Regulation.

Article 78 of the GDPR
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Right to an effective judicial remedy against a supervisory authority

1.  Without prejudice to any other administrative or non-judicial remedy, each
natural or legal person shall have the right to an effective judicial remedy against a
legally binding decision of a supervisory authority concerning them.

2. Without prejudice to any other administrative or non-judicial remedy, each
data subject shall have the right to an effective judicial remedy where the
supervisory authority which is competent pursuant to Articles 55 and 56 does not
handle a complaint or does not inform the data subject within three months on the
progress or outcome of the complaint lodged pursuant to Article 77:

3.  Proceedings against a supervisory authority shall be, broughtybefore the
courts of the Member State where the supervisory authorityis established

4, Insolvenzordnung (Insolvency Code; ‘the InsO”) of 5:October 1994
(BGBI. 1 p.2866), last amended by Article 5 of theslLaw of 16 July 2021
(BGBI. I, p. 2 947)

Paragraph 9 of the InsO — Public notification

(1) Public notification shall take place by means oficentralised publication at
national level on the internet; this maysbeydone in extract form. The debtor must
be precisely identified, and, in particularyhis,or her address and business sector
must be stated. Notification Is deemed‘to have been effected after two further days
following the day of publication have elapsed.

(2) The insolvency “court ‘may,arrange for further publications to the extent
provided for by “regienah, law. \T'he“Federal Ministry of Justice and Consumer
Protection is empowered to, regulate, by ordinance, with the consent of the
Bundesraty theydetails. of “thecentralised publication at national level on the
interngtmin that respeet, preyvision shall be made for, in particular, time limits for
erasure and rules toensure that the publications

15, remain intact, complete and up-to-date,
2N, ‘cambe traced back to their origin at any time.

(3) Public notification shall be sufficient to serve as proof of service on all
parties, even where this law requires a specific type of service in addition thereto.

Paragraph 286 of the InsO — Principle

If the debtor is a natural person, he or she shall be discharged, in accordance with
Paragraphs 287 to 303a, from the liabilities towards the insolvency creditors
which had not been discharged in the insolvency proceedings.

Paragraph 287a of the InsO — Decision of the insolvency court
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(1) If the application for discharge from remaining debts is admissible, the
insolvency court shall establish, by order, that the debtor is granted discharge from
remaining debts, provided that he or she complies with the obligations under
Paragraphs 295 and 295a and that the conditions for refusal under Paragraphs 290
and 297 to 298 are not met. 2 The order shall be notified to the public. 3 The
debtor has a right of immediate appeal against the order.

5. Verordnung zu 6ffentlichen Bekanntmachungen in Insolvenzverfahren im
Internet (Regulation on public notifications in insolvency proceedings on the
internet) of 12 February 2002 (BGBI. |1 2002, p. 677; ‘the InsBekV”)

Paragraph 1

Public notifications in insolvency proceedings on the internet must'comply. with
the requirements of this Regulation. The publication may ‘contain only, the data
which are to be published pursuant to the InsolvencysCode ‘or othergprovisions
prescribing public notification in insolvency proceedings:

Paragraph 3 Time limits for erasure

(1) The publication of data from inselveney proceedings, including preliminary
insolvency proceedings, in an eleetroni¢, informatien_and communication system
shall be erased no later than six. months,afterthe insolvency proceedings are
terminated or the order discontinuing,the ihsolvency proceedings becomes final. If
the proceedings are not opened, the period shall begin to run from the date on
which the protective measures published arelifted.

(2) The first sentence, of, subparagraph 1 shall apply to the publications in the
proceedings for a'discharge fream,remaining debts, including the order pursuant to
Paragraph 289 of the Insolvency“Code, subject to the proviso that the period
begins to run from the.date on Which the decision on the discharge from remaining
debts pecemes, final.

(3) “Other publications under the Insolvency Code shall be erased one month
after the first day of publication.

6. Bundesdatenschutzgesetz (Federal Law on data protection; ‘the
BDSG’) of 30 June 2017 (BGBI. I, p. 2097, last amended by the Law of
23 June 2021, BGBI. I, p. 1 858)

Paragraph 31 of the BDSG
Protection of trade and commerce in the context of scoring and credit reports

(1) The use of a probability value regarding specific future behaviour of a
natural person for the purpose of deciding on the establishment, implementation or

10
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termination of a contractual relationship with that person (scoring) shall be
permissible only if

1.  the provisions of data protection law have been complied with,

2. the data used to calculate the probability value are demonstrably relevant to
the calculation of the probability of the specific behaviour, on the basis of a
scientifically recognised mathematical statistical method,

3. the data used for the calculation of the probability valuey, were not
exclusively address data, and

4. where address data are used, the data subject has beenynotified “ef the
intended use of such data before the calculation of the probability value;ithe
notification must be documented.

(..)
1

1. The first question referred

In the context of an application forleave to appeal inwa case which also concerned
a discharge from remaining debts, and*"SCHUFA Holding AG (Administrative
Court, Wiesbaden), judgment'ef 7 June 2021, Case 6 K 307/20.W1), the defendant
supervisory authority took: the view that Article 77(1) of the GDPR does not
provide that the substantive corrécthess of‘a decision on a complaint is subject to
judicial review. Rathersthatyprovisiomcontains a right of complaint which takes
the form of a right of petitienpwhich is subject to only limited judicial review.
Within the framework “of the judicial review, ‘effective’ judicial protection is
limited to ¢he autherity handling the data subject’s complaint in the first place and
informing him or her, ofsthesprogress and outcome of the complaint within the
timeframes“specified. Article 78(1) of the GDPR does not provide for more
extensive judicial review.

There,are different legal views on the legal nature of the decision of the national
supervisery, authority pursuant to Article 77 of the GDPR. In the case-law, the
viewis\expressed, on the one hand, that the processing of a complaint is to be
measured-against the standard of review for petitions, that is to say, the processing
of the complaint is to be regarded as appropriate if the defendant establishes the
facts of the case and does not substantiate its legal assessment regarding both the
submission and the subject matter of the complaint in a merely formulaic manner
and informs the complainant of that outcome [...]. The case-law which proceeds
on the assumption that the right is similar to a right of petition argues that
Article 77(1) of the GDPR has not changed anything in relation to the situation
under the old law (Article 28(4) of Directive 95/46/EC).
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The referring court has doubts as to whether that view is compatible with
Article 77(1) of the GDPR. It is precisely not sufficient under Article 77(1) of the
GDPR for the authority merely to handle the complaint, investigate the subject
matter of the complaint to the extent appropriate and inform the data subject of the
outcome of the assessment. This is because the principles established by the case-
law in that regard correspond to those relating to a petition and therefore limit the
right to an effective judicial remedy against the supervisory authority pursuant to
Acrticle 78(1) of the GDPR.

It is true that the original Article 28(4) of Directive 95/46/EC awvas worded
similarly to Article 77(1) of the GDPR in force today and that asprocedure
resembling that for petitions had been adopted under the old, lawain Germany.
However, Directive 95/46/EC did not contain a requirement for, an, effective
remedy, as is now the case (Article 78 of the GDPR; see alsoyArticle 53 of
Directive (EU) 2016/680). This is because the effective temedy under, Article 47
of the Charter is now included under EU law (see Axticle'd(2) of.the GBPR and
Article 1(2) of Directive (EU) 2016/680). The EUlegislature hasitherefore made a
clear distinction between an effective legal remedy and a,petition(see Article 44
of the Charter). Treatment resembling that applicable to petitions'would not in any
event lead to an effective remedy in the present case, but,only to ‘any kind of’
remedy.

The enforcement of the GDPR wouldthen,be very much dependent on the seeking
of remedies in a private capacity within“thesmeaning of Article 79 of the GDPR
and thus primarily on a task carried eut inya private capacity. The fact that this
cannot be in line withythe spirit, of the, GDPR follows from the fact that the
implementation of the requirements‘ef the GDPR is the task of the Member States
and their national«administrations (Article 57(1)(a) of the GDPR). In particular,
the mandate of national supervisory authorities to protect the fundamental rights
and freedoms ofynaturalpersens trvrelation to processing, as expressly established
in Article®1(2), ofithe GDPR) would be devoid of purpose if the supervisory
authorities could not be required, by way of effective remedies, to perform their
duties. Suchva canclusion, can also be drawn from recital 141, according to which
natural personsthave an‘effective judicial remedy where ‘the supervisory authority
does net aet on'a complaint [...] where such action is necessary to protect the
rights‘of the data‘subject’.

Having regard to the objective pursued by the GDPR, but also by Directive (EU)
2016/680;'which is to ensure, in implementation of Articles 7 and 8 of the Charter,
effective protection of the freedoms and fundamental rights of individuals, in
particular, their right to protection of privacy and the protection of personal data,
the handling of the right to lodge a complaint cannot be interpreted so restrictively
that the supervisory authority need only act in just ‘any manner’ (see also, to that
effect, CJEU, judgment of 15June 2021, Case C-645/19, EU:C:2021:483,
paragraph 91). Having regard also to the fact that, in the case of cross-border
processing, the supervisory authority of another Member State could also establish
that the processing of data in question is in breach of the rules contained in the
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GDPR (see CJEU, judgment of 15 June 2021, Case C-645/19), it is a fortiori
necessary for there to be a power of judicial review with regard to such a decision
of the national supervisory authority in the complaint procedure under Articles 77
and 78 of the GDPR.

The Oberverwaltungsgericht Koblenz (Higher Administrative Court, Koblenz),
which ruled, in its judgment of 26 October 2020 (Case 10 A 10613/20.0VG) in
the case before it, that a complainant is entitled neither to a decision with specific
content nor to a specific decision on the merits, did not refer the question
concerning Regulation (EU) 2016/679 — in casu, Article 78(1) of the GDPR — to
the Court of Justice of the European Union for definitive clarificationtin the case
before it.

However, the court takes the view that the supervisory authority has a,marginof
assessment and discretion. According to Article 57(1)(a) of the GDPR,jeach
supervisory authority must monitor and enforce the application of the, GDPR.
Article 58 of the GDPR regulates the powers ofythe,Supervisery ‘authority (see
also, in that regard, CJEU, judgment of 14 June 2024 inyCase\C-645/19). In that
respect, the procedure does not differ in any~way from triangular situations in
national law, in which the party seeking judicial protectiomattempts to bring about
official action at the expense of a private third party.in order to enforce an
individual public-law right. In that“respect, “too, Jthe authority must fully
investigate the facts of the case on theybasis of the complainant’s submission and
act within the scope of its discretion to, Intervene. However, the discretion is
reduced to zero if individual public-law rights have been infringed. In that respect,
there is not the slightesttargument inythe present case against treating the
complaint proceedings brought against the supervisory authority by a third party —
the complainant — under'the GDPR in the same way as has been the practice of the
German administrative courtsamnational law for decades.

In order ta‘achieve,a,uniform iaterpretation, it is necessary to obtain an answer to
Question, 1.5In Jaccordanee with the foregoing, the referring court is inclined
towards an interpretation,to the effect that the supervisory authority’s decision on
the ‘merits is to, be,subject to full review by the court, whereby the supervisory
authority can, however, be obliged to take action only if lawful alternatives are not
apparenty(as“in.the abovementioned case where discretion is reduced to zero).
Onlysin“that way can effective judicial protection be ensured. Even if the
supervisory authority is completely independent (see CJEU, judgment of 9 March
2010, Case C-518/07, EU:C:2010:125), that independence cannot lead to arbitrary
action taken with impunity, which would be the case, however, if the procedure
were of a nature resembling that applicable to petitions.

2. The second to fifth questions referred

Private credit information agencies receive all entries from the public registers, in
this case the debtors’ list and the insolvency register, from the State — in casu, the
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joined party Schufa Holding AG receives such entries from the judicial
administration service of Rhineland-Palatinate. The present case specifically
concerns the entry and public announcement of the discharge from remaining
debts on the website ‘insolvenzbekanntmachungen.de’ operated by North Rhine-
Westphalia on behalf of the German Lénder. In that context, it is unclear whether
there is a regime governing a joint procedure pursuant to Article 26 of the GDPR.

In that respect, the question arises, in the light of Articles 6 and 7 of the Charter,
as to whether the entries from the public registers can be transferred as such to
privately kept registers without there being a specific reason for the storage of
such data with the private credit information agency. Rather, the purpose of the
storage is to be able to use the data in the event of a pessible request for
information by an economic operator, for example a bank&In“that centext, the
question of whether such information is ever requested is completely*epen. This
ultimately leads to data retention, especially if the data have already been deleted
from the national register because the retention perioghhas expirede

National law (Paragraph 31 of the BDSG) contains rules for'scoring,carried out by
credit agencies, but makes them subject, in turn, te compatibilityawith (European)
data protection law (point 1 of Paragraph 31(1) of the BDSG)»National law does
not contain a time limit for erasure ihyrespect ofythe databases of credit
information agencies.

In the present case, the defendant proceeds en the.assumption that those personal
data serve to assess creditworthiness and can be'stored for as long as is necessary
for the purposes for whichithey were stered. In the absence of regulation by the
national legislature, the Supervisory, authorities, together with the association of
credit informationeageneies,shave created ‘Codes of conduct’, which provide for
erasure precisely three yearsyafter the entry in the file of the credit information
agency concerned ) (seey,‘Verhaltensregeln fiir die Priif- und Ldschfristen von
personenbezogenen Datenydureh die deutschen Wirtschaftsauskunfteien’ (Codes
of conduct cencerning the, time limits for review and erasure by German credit
informationy, ‘ageneies), of 25May 2018 of the association ‘Die
Wirtschaftsauskunfteictr e. V.’, which have been approved by the supervisory
authoritiesyin accoerdance with Article 40 of the GDPR).

This ‘means, that the discharge from remaining debts which is at issue in present
case must be erased from the public register of insolvency announcements after
6 monthspbut, in the case of the private credit information agencies (just seven
large companies), it can be stored for a much longer period, possibly for another
three years, and can be processed for the purposes of providing information.

The referring court takes the view that there are already doubts as to whether it is
permissible at all for such data to be held at a large number of private companies
‘in parallel’ to the State registers. In that respect, it should be borne in mind that
the joined party Schufa Holding AG is only one of several credit information
agencies and, consequently, data is often stored in this way in Germany, entailing
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a massive encroachment on the fundamental right under Article 7 of the Charter.
This is the case above all because such ‘data retention’ is not regulated by law and
is capable of massively interfering with the economic activity of a data subject,
both with and without justification [...].

In addition, under the GDPR, processing and thus storage of data is permissible
only if one of the conditions of Article 6(1) of the GDPR is met. Only point (f) of
Acrticle 6(1) of the GDPR enters into consideration in the present case. This is
because, as an economically active company, the joined party does not perform a
task carried out in the public interest or in the exercise of official authority (point
(e) of Article 6(1) of the GDPR) [...].

It is also more than doubtful that there is a legitimate general interestypursued by
the controller (in casu, Schufa Holding AG) or by a third party (forsexample, a
lending bank) pursuant to point (f) of Article 6(1) of the GDPR. At best, theeredit
information agency has a fundamental interest ingsStoringstheydischarge from
remaining debts because it is an economically relevant piece,ofidata by means of
which the joined party earns its revenue if it alse assessesuit in,acredit check.

However, this is contrary to the legislative ‘spirit of\Paragraph,3 of the InsBekV,
which proceeds on the basis of a reténtion ‘period ofy(only) six months in the
insolvency register [...]. The required balancing of, interests should lead to
entitlement to process data only if theadata from'the‘insolvency register are in fact
imperatively needed to provide infermation‘en a financial situation.

In addition, in Paragraph 3 of the InsBekV; the German legislature provides for
only a relatively short storage, pefiod of siximonths for discharges from remaining
debts in the insolveney. register. The provision made in Paragraph 3 of the
InsBekV is based, ih, turn,“en“Article 79(5) of Regulation (EU) 2015/848 of the
European Parliament “andyof “the Council of 20 May 2015 on insolvency
proceedings (@J 1,141, py19), according to which Member States are to inform
data subjects,of the accessibility period set for personal data stored in insolvency
registers sowas t0 enablesxthem to exercise their rights, and in particular the right to
theerasure of'data. That right does not apply where the data are stored in a large
number of,‘private’ registers, in which case the data are stored for longer.

This\leads, to the fundamental question of whether data from the insolvency
registerymayybe transferred in their entirety to a ‘private’ database at all, since a
credit infermation agency with a legitimate interest is in any event able to query
the insolvency register for as long as the data are stored there. If credit
information agencies were permitted to store data, this would lead to parallel data
retention and would deprive the data subject of the possibility to exercise the right
to erasure of data before the insolvency court. Thus, the credit information
agencies storing the data would be carrying out a form of data retention. The
referring court takes the view that such retention should not be permissible in the
context of Article 8 of the Charter and point (f) of Article 6(1) of the GDPR. In
many cases, the data subject would also have to assert his or her rights against all
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the credit information agencies, which would ultimately mean that multiple
requests for erasure would have to be made and effective legal protection would
be more difficult to obtain.

In so far as it is deemed to be permissible for data from public registers to be
stored at private companies (credit information agencies), as is currently assumed
by the supervisory authority, the question then arises as to whether the approved
private codes of conduct pursuant to Article 40 of the GDPR, which provide for
standard time limits for erasure, are to be included in the balancing of interests
under point (f) of Article 6(1) of the GDPR. Accordingly, both theqoined party
and the defendant supervisory authority consider that there is ‘@uthorisation to
store data’ in respect of the discharge from remaining debts for a period ef three
years under the ‘codes of conduct’.

In that respect, the present Chamber shares the\viewataken by, the
Oberlandesgericht Schleswig-Holstein (Higher Regionals, Court, Sehleswig-
Holstein), according to which the time limits for<eview,and, erasure dnder point
[1.2.b) of the codes of conduct concerning discharges fremsremaining debts run
counter to the provisions in Paragraph 9 @f»the, InsO, and Paragraph 3 of the
InsBekV (Higher Regional Court, Schleswig-Holstein, judgment of 4 June 2021,
Case 17 U 15/21, 1I. 1. (c) (cc). Thereforenthe,codes of,conduct do not make the
data processing (storage) lawful. Consequentlyy, those cedes — even if approved by
the supervisory authorities — must not,be, included in"the required balancing of
interests pursuant to point (f) of Asticle'6(1),0f the GDPR, either with regard to
the case where a credit agency has‘a legitimate interest or with regard to the
retention period and thus the time limits fer erasure.

Rather, in the event thatut iS\permissible for data from public registers to be stored
at credit informatiomyagencies,\the time limits for retention and erasure that are
applicable to stehprivate parties’should at most be the same as those applicable
to public registersy This would, mean that data which must be deleted from the
publicregister wouldhalse,have to be simultaneously deleted at all private credit
informationvagencies,which have additionally stored those data.

Since ‘theypresent case concerns the fundamental question of whether data from
public, registers .can be stored at private companies and, if that question is
answered, in the affirmative, the question of when such data must be deleted at
thosescompanies, the present proceedings are stayed and the matter is referred to
the Courtiof Justice. Proceeding on the basis of the Court of Justice’s answers to
these highly contentious questions concerning Articles 7 and 8 of the Charter and
point (f) of Article 6(1) of the GDPR, it will be possible to rule definitively on the
case.

Iv.
The order is not open to appeal.

[...] Wiesbaden, 5 January 2022
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