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Subject matter of the main‘proceedings

Request for a, preliminary ruling — Article 267 TFEU — Taxation of motor
vehicles,— Axticles 28, 30, 34 to 36 and 110 TFEU - Export refund — Private
vehicle — Restriction based on the duration for which a vehicle has been
used,— Free movement of goods — Assessment of motor vehicle tax on the
basis of the duration for which a vehicle has been used in a Member State —
Prohibition of discriminatory taxation

Subject'matter and legal basis of the request for a preliminary ruling

In the case pending before the Korkein hallinto-oikeus (Supreme Administrative
Court, Finland), which concerns motor vehicle taxation, the issue to be decided is
whether the Verohallinto (Tax Administration) was entitled to refuse A’s
application for a refund of motor vehicle tax on the ground that, under
Paragraph 34d(2) of the Autoverolaki (Law on motor vehicle tax), motor vehicle
tax is not to be refunded in respect of a vehicle which was first brought into use at
least ten years before the time of export.
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The question to be examined in the proceedings is whether the fact the restriction
applied to export refunds in respect of motor vehicle tax on the basis of the
duration for which a vehicle has been used is incompatible with primary EU law,
with the result that A should have been refunded the motor vehicle tax remaining
payable on the value of the vehicle at the time of export.

Questions referred for a preliminary ruling

1.  Can the provisions on the free movement of goods in Title Il ofyPart Three
of the Treaty on the Functioning of the European Union or Articlel110 TFEU
preclude legislation of a Member State under which, in circumstancesysuch as
those in the main proceedings, the motor vehicle tax included in, the,value of a
vehicle within the meaning of the Autoverolaki (1482/1994) (Law, 6n motor
vehicle tax [1482/1994]) is not refunded to the owner ofithe“wehiclewhere,he or
she exports the vehicle for use on a permanent basis in another Member-State, and
is it relevant in that connection whether the vehicle was,intended te beyused on a
permanent basis primarily in the territory of the Member ‘State which levied the
motor vehicle tax and whether it was actuallysused on apermanent basis primarily
in that territory?

2. If the intention of use of the vehicle andhits actual use are relevant to the
answer to the first question, how_ is'such ‘intention ofwse on a non-permanent basis
and such actual use on a non-permanentibasis to be demonstrated in so far as the
duration for which a privatenvehicle'is to be used in the Member State cannot be
determined in advance?

3. If the refusal torgrantyamexport,refund within the meaning of the Law on
motor vehicle tax ‘eonstitutesya restriction on the free movement of goods in
circumstancestsuch as,these “inythe main proceedings, can that restriction be
justified bysthe objective af limiting the export of old vehicles which are often in
poor conditign and pollute the environment? Is the restriction of the export refund
to vehicleswlessqhan ten, years old to be regarded as being incompatible with EU
lawnon the ground, that,motor vehicle tax is nevertheless levied on imported used
vehicles frrespectivewof the duration for which they have been used?

Prowisions.of EU law relied on

Articles 28, 30, 34 to 36 and 110 TFEU

Case-law of the Court of Justice relied on

Judgment of 21 March 2002, Cura Anlagen, C-451/99, EU:C:2002:195,
paragraphs 35, 40 and 71

Judgment of 23 April 2002, Nygard, C-234/99, EU:C:2002:244, paragraph 38
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Judgment of 19 September 2002, Tulliasiamies and Siilin, C-101/00,
EU:C:2002:505, paragraphs 61, 80 and 110

Judgment of 15 September 2005, Commission v Denmark, C-464/02,
EU:C:2005:546, paragraphs 76, 78 and 79

Order of 27 June 2006, van de Coevering, C-242/05, EU:C:2006:430,
paragraphs 27 and 29

Order of 22 May 2008, Ilhan, C-42/08, EU:C:2008:305, paragraphs 1lsand 25

Order of 29 September 2010, VAV-Autovermietung, C-91/10, EU:C:2010:558,
paragraphs 26, 27 and 30

Judgment of 26 April 2012, van Putten and Others, Joined, CasesyC-5/8/10 to
C-580/10, EU:C:2012:246, paragraph 54

Judgment of 29 September 2016, Essent Belgium, €-492/14 5\EU:C:2016:732,
paragraphs 101 and 104

Judgment of 19 September 2017, _Commission V4, Ireland, C-552/15,
EU:C:2017:698, paragraphs 84 and 108

Judgment of 17 December 2015y, “Viamar, C-402/14, EU:C:2015:830,
paragraph 46

Provisions of national [aw relied on

Levying of motor, vehicle tax en asused vehicle imported from another Member
State

Accordingto Paragraph,1(1),0f the Law on motor vehicle tax, motor vehicle tax
on, inter-alia, ‘passenger. cars (category M1) must be paid to the State before they
arewregistereduin the Motor Vehicle Register (‘the Register’) or brought into use in
Einland, in accordance with the provisions of this Law.

According, to Paragraph 4(1) of the Law on motor vehicle tax, the person who is
entered, in‘the register as the owner of the vehicle is liable to pay the motor vehicle
tax.

According to subparagraph (5) of that provision, in the case where a vehicle is
brought into use without having been registered, the person who brought it into
use is liable to pay the tax. If the person who brought the vehicle into use cannot
be identified or the tax cannot be collected from him or her, the owner of the
vehicle brought into use is liable to pay the tax.

According to Paragraph 8a of the Law on motor vehicle tax, the motor vehicle tax
on a vehicle taxed as a used vehicle in Finland is to correspond to the lowest
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amount of motor vehicle tax remaining payable on a vehicle registered in Finland
and considered to be equivalent.

According to Paragraph 11e(1) of the Law on motor vehicle tax, when
determining the general retail value of a vehicle in Finland, account shall be taken
of the available evidence regarding the factors determining the retail value of the
vehicle in the motor vehicle trade, and regarding the value of the vehicle and the
characteristics of the vehicle that affect its value, such as the make, model, type,
drive system and equipment of the vehicle. In addition, the age, mileage and
condition of the vehicle and other individual characteristics may beé taken into
account.

According to Paragraph 11d of the Law on motor vehicledtax, wehieles can be
regarded as being equivalent if they are identical in terms of make ~maedel and
equipment. Where vehicles type-approved in different countries are compared, the
vehicles must be technically equivalent from a factual perspective, in addition to
the documented information.

Refund of motor vehicle tax upon export

According to Paragraph 34d(1) of the Law,on'motor vehicle tax, motor vehicle tax
is refunded on application where a vehicle taxedhin Finland is exported for use on
a permanent basis in a country otherthanFinland, (export refund).

According to subparagraph.2,of that'same ‘provision, the amount of tax that would
be levied on an equivalent vehicle if ibwere taxed as a used vehicle at the time
when it is exported from Finlandhis to bedrefunded. The tax refunded is not to
exceed that which has,been ‘paid on, the vehicle. Moreover, tax is not to be
refunded in so far as,thewvaluenof thewvehicle or the tax payable on the vehicle has
increased due o modifications*or, improvements in the equipment after taxation.
The tax is_ alse. not to be refunded where the amount to be refunded would be less
than EUR 500. Furthermore;, tax is not to be refunded in respect of a vehicle
which wassfirstdreught, into use at least ten years before the time of export. The
refandis conditional on the vehicle being in a roadworthy condition at the end of
its useyin'kinland. Its also conditional on the vehicle having been taken out of use
in‘Einland.

In the travaux préparatoires for the law by which the export refund system has
been regulated, it is stated, inter alia, that it is proposed to insert in the Law on
motor vehicle tax a provision that would allow for a refund of the motor vehicle
tax remaining payable on the value of the vehicle when a used vehicle is exported
for use on a permanent basis. The proposed amendment is necessary due to
requirements under Community law, in so far as vehicles leased from another
Member State for a fixed period of time are concerned. The refund of the motor
vehicle tax remaining payable on the value of the vehicle when the leasing
contract ends and the vehicle is returned for use in another Member State takes
into account the duration of the leasing contract and the duration for which the
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vehicle has been used in Finland. It can therefore be assumed that the refund
system complies with the abovementioned requirements of Community law.

For passenger cars, the proposal would be in line with the motor vehicle tax
refund system which was proposed by the Commission in its proposal for a
directive (COM(2005) 261 final) and was intended to prevent double taxation of
vehicles in different Member States.

The portion of tax to be refunded would be that remaining in the value of the
vehicle at the time of export. If a higher amount of tax were refunded;this would
constitute export aid prohibited under Community law. The granting ofithe refund
requires that both the value of the vehicle and the portion of tax centained in the
value be established. For reasons pertaining to Community law and,administrative
aspects, it is appropriate to apply to the determination of the valuesthessame rules
and methods as those for determining the value of imported used vehiclesy This
would ensure that the determination of the value of used vehieleswupon import and
that upon export would be mirror images of eachtgther~Therefore, itds proposed
that the value of the vehicle be based on the generalsetail value of the vehicle in
the vehicle trade, as defined in the Law on motorvehicle, tax. This is also justified
in terms of equal treatment of the recipients of the refund.

It is also proposed that the export refund be Timited toycases where the portion of
motor vehicle tax remaining in the valuewf the wehicle exceeds a certain limit. It
is proposed in the draft law that“tax is'not,to be refunded if the amount to be
refunded is less than EUR™1000. The refund“would also be conditional on no
more than ten years having elapsed since,the vehicle was first brought into use. In
addition, the vehicle mustberoadwaerthy. By its nature, motor vehicle tax is not a
tax linked to the duration,of usepbut rather is based on the point at which a vehicle
is brought into uSe and registered. Thetax is not refunded if the use of the vehicle
in the national territorysxcomes to'an end before the expiry of its expected useful
life, for example bhecause it has been destroyed. Therefore, it would also not be
logical.te.grant arefundtin,the case of a low-value vehicle which is to be exported
or a vehicle'which'is,to he exported for scrapping. Furthermore, there would be no
environmentalyjustification for encouraging the export of older vehicles, because
the problems associated with them would merely be transferred from one country
to another.

Furthermore, the refund would be conditional on the vehicle being in a
roadworthy condition at the end of its use in Finland and being registered for use
on the road in a country other than Finland. By contrast, it would not be necessary
for motor vehicle tax to have been paid in connection with the registration in
another country. Roadworthiness could be demonstrated, for example, by the fact
that the vehicle has successfully undergone technical inspections.
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Succinct presentation of the facts and procedure in the main proceedings

On 20 July 2015, A imported a used BMW B3 Alpina passenger car into Finland
from another Member State. The vehicle was first brought into use on
24 November 2004.

By motor vehicle tax assessment notice dated 5 October 2015, the tax
administration levied motor vehicle tax of EUR 4 146.29 on the vehicle. The
motor vehicle tax was determined on the basis of the taxable value established for
the vehicle, in the amount of EUR 16 519.10, and a tax rate of 25.10%:

A sold the vehicle to a party in another Member State and applied to, the tax
administration for a motor vehicle tax refund on 7 August 2017.5Lhe*vehicle was
taken out of use in Finland on 21 August 2017.

By decision of 21 August 2017, the tax administration refused A’s appligcation for
a motor vehicle tax refund. The decision was justifiedhon the'ground_that, under
Paragraph 34d(2) of the Law on motor vehicle, tax, ‘moter wehiclétax is not to be
refunded in respect of a vehicle which was first brought, into use,at least ten years
before the time of export.

A lodged an objection to the decision on the ‘export refund in respect of motor
vehicle tax. In the grounds for hissebjection, A'asserted, inter alia, that the refusal
to grant export refunds in the ‘case of, vehicless more than ten years old was
discriminatory and contrary.te,the Treaty of Aceession to the European Union.

By decision of 1 February 20184the taxyadministration rejected A’s objection.
According to the grounds fer the decision, A had not presented any ground under
EU law on the basis of "which “export refunds must be paid in respect of his
vehicle. No {acts showing “that the motor vehicle taxation imposed was
discriminatery omcentrary, tosEU law or the case-law of the EU Courts had been
presented or,had\arisemin the case.

A brought an, actiomyagainst that decision before the Helsingin hallinto-oikeus
(AdministrativesCourt, Helsinki, Finland).

That, ceurt dismissed A’s action by judgment of 6 March 2019 on the ground that
A'was,not.entitled to a refund of the motor vehicle tax. In its judgment, it stated
that theprovisions on export refunds in respect of motor vehicle tax and the
applicable time limits apply in a uniform manner to all taxpayers and that the time
limit for export refunds in respect of motor vehicle tax cannot therefore be
regarded as an infringement of EU law.

A has challenged the judgment of the Administrative Court before the Korkein
hallinto-oikeus (Supreme Administrative Court, Finland) and seeks, inter alia, a
refund of the motor vehicle tax.
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The essential arguments of the parties in the main proceedings

In his appeal before the Supreme Administrative Court, A has submitted that, in
the context of the import and export of vehicles, taxation and refunds should be
mirror images of each other, irrespective of the age of the vehicle. According to
A, motor vehicle tax is levied on imported vehicles that are more than ten years
old, as was the case with A’s vehicle at issue in 2015. If no export refund in
respect of motor vehicle tax is paid for vehicles which are more than ten years old,
motor vehicle tax should not be levied on corresponding imported used vehicles
either.

A takes the view that motor vehicle tax remained payable on_histwehicle at the
time of its export in 2017. Moreover, the vehicle was not of lew value or dueito be
scrapped.

He submits that the refusal to grant export refunds in,the case ofvehicles,over ten
years old was discriminatory and contrary to EU “law. Thesapproach applied
restricts trade and the free movement of goods between Member States.

The Veronsaajien oikeudenvalvontayksikkd(Tax Recipients’ kegal Services Unit)
argued before the Supreme Administrative,Court that the principle of non-
discrimination in EU law does not preventtheynational legislature from laying
down age-related rules for goeodss, It, submits™that the principle of non-
discrimination is not intended to ensure‘that vehicles of different ages are treated
equally for tax purposes orsby. the legislature.“The age limit applicable to export
refunds does not infringe the principle of,proportionality.

The non-refund of meter vehicle tax I1s,also not prohibited by the provisions on the
free movement of geods,Omthe pravisions on customs duties and charges having
equivalent effeet, sincenit dees not,concern taxation in a cross-border situation.

EU law does not contain any legal principle requiring the national legislature to
ensure that,a non-harmonised national tax or charge is refunded when goods are
sold, to, another Member*State. Finland was therefore able to exclude from the
export refund vehicles which had been registered more than ten years previously
andvwen whieh motor vehicle tax had been paid, without any provisions of primary
law preeluding such an approach.

Succinct presentation of the reasoning in the request for a preliminary ruling

Questions referred

It follows from the abovementioned case-law of the Court on leased, hired, loaned
and service vehicles that, without prejudice to the Treaties establishing the
European Union, a Member State may levy motor vehicle tax on such a vehicle
registered in another Member State without the amount of the tax having to be
made proportionate to the duration for which the vehicle has been used in that
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Member State, where the vehicle is intended to be used on a permanent basis
principally in that Member State or is in fact used on a permanent basis there.
Although the tax liability in those circumstances constitutes a restriction of a
fundamental freedom, that restriction can be justified by the need for equal
treatment of taxable persons.

By contrast, in cases where imported leased, hired, loaned or service vehicles are
not intended to be used principally in the Member State concerned on a permanent
basis or are not in fact used principally in that Member State on a permanent basis,
the restriction on the fundamental freedom must be justified¢by another
circumstance arising from the obligation to pay motor vehicle tax. In‘such cases,
the principle of proportionality also requires that the amount of moter vehicle tax
be made proportionate to the duration for which the vehicleshas:been‘used n the
Member State concerned.

The abovementioned case-law of the Court does pet contain any requirements
concerning the duration for which the vehicle has beenused.

In the present case, A acquired a used vehiele in another\Member State of the
European Union, which he brought to Finland and registered for use on the road in
that country. After using the vehicle in Finland for approximately three years, he
sold it to a party in another Member State. Imnyconnection with the registration, A
was charged the full amount of® metor vehicle,taxwon the vehicle without the
purpose of use of the vehicle being,determined first, as that circumstance was not
relevant for the purposes of applying'the Law oA motor vehicle tax. Furthermore,
the amount of motor vehicle tax levied“upon export of the vehicle was not made
proportionate to the duration'for‘which it had in fact been used in Finland, since,
under the Law ondnotoryehicle,tax, motor vehicle tax is not refunded in respect
of vehicles that are over ten years old7at the time of export.

The SupremesAdministrative ‘Court takes the view that the case-law of the Court
to date_doesynot\provide,ananswer to the question as to whether the principles
outlined abevesin“paragraphs 16 to 18 are also applicable in the case of a private
vehigleawwhichiceases ta, be used in the territory of a Member State because it is
exported to another Member State for use on a permanent basis, and whether, in
that case\alsey,the amount of motor vehicle tax must be made proportionate to the
durationsfor which the vehicle has been used in the Member State concerned,
where,the vehicle was not intended to be used principally in the Member State
concernedron a permanent basis or was not in fact used principally in that Member
State on a permanent basis.

Although the subject matter of the main proceedings concerns the question as to
whether the limitation to a 10-year duration of use as provided for in the Law on
motor vehicle tax in relation to export refunds in respect of motor vehicle tax is
compatible with EU law, the Supreme Administrative Court takes the view that
this case raises, to a wider extent, the fundamental question as to the levying of
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motor vehicle tax and its proportionality, in particular in the light of the Court’s
case-law to date on vehicle taxation.

First question referred

In the case-law of the Court to date, the possibility for a Member State to levy
taxes such as motor vehicle tax has been assessed in the light of the provisions of
the founding Treaties on the freedom of movement of workers, the freedom to
provide services and the free movement of capital.

In order for the question concerning private vehicles described” abeve to be
relevant in the first place, the Supreme Administrative Court states\that it,is first
necessary to identify the provision or provisions of the Treaty which are relevant
to the assessment of the possibilities for a Member Stateito exercisesits fiscal
sovereignty in respect of vehicles imported or exported as private’vehicles.

Thus, the Supreme Administrative Court first asks,whether thevprowisions on the
free movement of goods in Title 1l of Part fhree“eof the “LEEUymay preclude
legislation of a Member State under whichfthe metor vehicle tax payable on the
value of a private vehicle is not made proportionate*to theyduration for which the
vehicle has been used in the Member State,concerned*by<means of a tax refund
where the vehicle is exported in order to be used'en a permanent basis in another
Member State.

In its judgment in Viamar, ‘the Court stated that Article 30 TFEU must be
interpreted as precluding a‘practice by aMember State by which the registration
tax collected upon importief motor vehicles originating from other Member States
is not refunded when“the,vehicles coneerned are re-exported to another Member
State. However, unlike the present case, that dispute concerned vehicles that had
never been registered for use on‘the road in the Member State concerned before
being expartedito anether Member State.

The Supreme Administrative Court also refers to the Commission’s Proposal for a
CouncihDirective'en passenger car related taxes (COM[/2005/]0261 final), which
had as\one of its, objectives the improvement of the functioning of the internal
market and Which contained provisions for a refund system for registration tax in
cases\where registration tax has been paid in a Member State in respect of a
passenger car which has subsequently been exported from the Union or brought
into the territory of another Member State in order to be used on a permanent
basis. The following is stated in the Explanatory Memorandum to the proposal
(emphasis added):

‘Diverging passenger car related taxes can result in serious obstacles for the free
movement of persons and goods.

(..)
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The Internal Market is intended to benefit the free movement of persons as well as
the free movement of goods for personal and for commercial purposes.
[Registration taxes] create obstacles to these freedoms.’

The Commission has since also addressed that issue in its Communication to the
European Parliament, the Council and the European Economic and Social
Committee — Strengthening the Single Market by removing cross-border tax
obstacles for passenger cars (COM[/2012/]0756 final).

According to the understanding of the Supreme Administrative Court it might be
argued that the levying of motor vehicle tax without making the amount of the tax
proportionate to the duration for which a vehicle has been used.in aiMember State
is liable to restrict trade in used vehicles in the internalamarket, ‘sinceas a
component included in its value, it affects the resale pricé of thewehicle. In the
travaux preparatoires for the Law on motor vehicle tax, thesestrictionito be
applied to export refunds in respect of motor vehicle taxson“the basis of the
duration for which a vehicle has been used was%also, expressly justified by the
objective of limiting the export of older vehigles. The ‘Supreme“Administrative
Court also states that, under Paragraph 34ddfthe, Lawon ‘motor, vehicle tax, the
export refund in respect of vehicle tax is based on the factithat a vehicle taxed in
Finland is exported for use on a permanent basis outside/Finland — and not, for
example, on the fact that the vehicle ceases to he used on the road in Finland.

On the other hand, it is stated insthe case=law of the Court, in its judgment in
Tulliasiamies and Siilin, that~the motor vehicleé“tax provided for in the Finnish
Law on motor vehicle tax .is to_be regarded as part of the general system of
internal taxation payable“en ‘goods and must therefore be assessed in the light of
Article 110 TFEUgInthe light ‘of thatpand in view of the fact that, in accordance
with the case-law;, the same“tax,or €harge cannot, according to the scheme of the
Treaty establishing the European-nion, be considered to be covered by both the
concept of ‘internal\taxation”“within the meaning of Article 110 TFEU and the
conceptpof “charges having equivalent effect’ within the meaning of Articles 28
and 30 TFEU, thesmotaer vehicle tax levied in Finland is not a charge having
equivalent effeet withimsthe meaning of Articles 28 and 30 TFEU. For that reason,
itimight therefore also be argued that the compatibility of the non-refund of the
motonvehicleytax with the Treaties establishing the European Union must be
assessedagainst Article 110 TFEU and not against the provisions on the free
movement of goods in Title Il of Part Three of the TFEU.

With regard to Article 110 TFEU, the Supreme Administrative Court also states
that, although the age limit for export refunds in respect of vehicle tax contained
in the Finnish Law on motor vehicle tax formally applies to all vehicles that are
over ten years old, irrespective of whether the vehicles were first registered in
Finland or whether they were imported as used vehicles, it might be argued that
the actual effects of the restriction concern vehicles which were not first registered
in Finland. This is because, in the case where a vehicle first registered in Finland
and used on the road in that country for ten years is sold to another Member State,

10
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this undoubtedly constitutes a case of use on a permanent basis in Finland and
therefore a situation in which motor vehicle tax can be levied in full in any event.
From that point of view, it might therefore be assumed that the non-refund of
motor vehicle tax is at least indirectly discriminatory vis-a-vis used vehicles
imported from other Member States.

The Supreme Administrative Court takes the view that the above considerations
would appear to support the interpretation that provisions of Member States on
registration taxes, such as motor vehicle tax, may in certain circumstances be
incompatible with the provisions on the free movement of goods in Title 11 of Part
Three of the TFEU or with Article 110 TFEU where the motor vehicle tax payable
on the value of the vehicle is not refunded to the owner of the vehicle when the
vehicle is exported for use on a permanent basis in another MembenrState.

On the other hand, it might also be assumed on the basis,of\thejcase-law ef the
Court that the non-refund of motor vehicle tax in cikcumstancesisuch asythose in
the present case is not incompatible with the provisions of Title'll of\Part Three of
the TFEU or with Article 110 TFEU, at leastynot selely, on,the ‘ground that the
non-refund of the tax could lead to double taxation,of the,vehicle.

In its judgment in Nygard, the Court héld'that\ as it stands.at present, Community
law does not contain any provision designed, te, prohibit the effects of double
taxation occurring in the case @F €harges, sueh asfthat in issue in the main
proceedings, which are governed hy independent national legislation, and, while
the elimination of such effe€ts:is desirable n thetinterests of the free movement of
goods, it may nonetheless result only from the harmonisation of national
systems ...".

That statement can be understoodtesmean that, as EU law stands at present, the
negative effects,of taxes, levied on,vehicles, such as motor vehicle tax, on the free
movementofagoods, can be eliminated only by adopting measures to harmonise
the laws ofythe \Member, States, as provided for in Article 113 TFEU. It was
precisely for that“purpese that the Commission submitted the abovementioned
Proposal for axCouncilDirective on passenger car related taxes, which, however,
was not adopted by the Council.

Heowever, ‘taking into account, inter alia, the case-law of the Court on leased,
hiredy Jeaned, and service vehicles and the abovementioned judgment in Viamar,
in whichithe refusal to refund registration tax, such as motor vehicle tax, was
considered to be a charge having equivalent effect to a customs duty within the
meaning of Article 30 TFEU, the Supreme Administrative Court takes the view
that it cannot be ruled out that that provision or other provisions concerning the
free movement of goods or Article 110 TFEU also apply to situations such as that
in the present case.

In that context, the Supreme Administrative Court takes the view that it must also
be considered whether, in the case of private vehicles, it can be assumed at all that

11
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such a vehicle is not intended to be used primarily in the territory of a particular
Member State on a permanent basis within the meaning of the case-law of the
Court and is not in fact used on a permanent basis there.

On the one hand, it might be argued that a private vehicle imported from another
Member State is, in principle, always intended to be used primarily in the
importing Member State on a permanent basis. In that case, it might be assumed
that the ownership of the vehicle at least gives rise to the presumption that the
vehicle is intended to be used primarily in the Member State concerned on a
permanent basis. Moreover, a private vehicle imported from another Member
State no longer has a link with another Member State, as is the case, for. example,
with a vehicle hired or borrowed from a party in another Member State.

On the other hand, it might be argued that a presumption_of intentien‘to use, a
private vehicle on a permanent basis and of actual use, of,that Vvehicleyon a
permanent basis, as described above, leads togdifferent treatment, of the
arrangements on which the possession and usé,of\asvehicle may  be based,
depending solely on the legal form of the possessiomandiuse,of a‘vehicle. This is
because it is conceivable that, as in the casé of leased,“hired, loaned and service
vehicles, a private vehicle may be intended for use%n a hon=permanent basis in
the territory of another Member State, Or that a\private vehicle has not in fact been
used on a permanent basis in the territory of'a Member State. A private vehicle
may also be imported with the intention to,use itforavery short period of time or
may in fact be used in the territorysef thexcountry concerned for only a very short
period of time. In such cases, the levying ofimotor vehicle tax without taking into
account the duration for which the vehigle has been used in the Member State
concerned may be dispropertienate.

Since it is unclear,from the case-lawiof the Court to date whether the provisions of
the Treaty establishing“the®European Union on the free movement of goods or
Article 110 TREUwmay, imthenlight of the foregoing, restrict the possibility for a
Member, State ta\ levy, registration taxes such as motor vehicle tax in the present
context, the'first question, is referred for a preliminary ruling.

Secondyguestion‘referred

Unlike, for,example, in the case of hired and leased vehicles, it is often not
possiblesin the case of private vehicles to provide objectively verifiable evidence
of the intention to use the vehicle on a temporary basis or of actual use on a
temporary basis in advance. Therefore, the Supreme Administrative Court
concludes that the duration for which the private vehicle has been used and the
actual nature of its use must be assessed retrospectively on the basis of the actual
duration for which the vehicle has been used and other relevant considerations.

12
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VERONSAAJIEN OIKEUDENVALVONTAYKSIKKO

Third question referred

If it is considered that the provisions on the free movement of goods in Title 11 of
Part Three of the TFEU preclude, in principle, legislation of a Member State
under which the portion of motor vehicle tax payable on the value of a vehicle is
not to be refunded to the owner of a vehicle when he or she exports a vehicle
which was not intended to be used primarily in the territory of the first Member
State on a permanent basis, and which was not in fact used primarily in that
Member State on a permanent basis, for use on a permanent basis in another
Member State, the question arises as to whether the restriction in question can be
justified on the ground that it is intended to limit the export of older vehicles.

In the explanatory memorandum to the Law on motor vehicle tax, the,restriction
of export refunds in respect of motor vehicle tax to vehiclés that are lessithan ten
years old was justified with the aim of ‘[limiting] theyoftendenvitonmentally
harmful export of older vehicles or vehicles due to be,scrapped’.

According to settled case-law of the Court, national\measuresithat,are capable of
hindering intra-EU trade may inter alia begjustified by, overriding requirements
relating to protection of the environment.. Howewer, such“measures must be
appropriate for ensuring attainment of ‘the objective ‘pursued and must comply
with the principle of proportionality.

In the present case, it must therefare bevassessed,\first, whether the restriction of
export refunds in respect ofithe motor, vehiele tax to vehicles which were brought
into use less than ten years before the time of export is a reasonable measure for
achieving the abovementioned objective ofienvironmental protection and, second,
whether that measure ‘complies'with the principle of proportionality. The principle
of proportionality requireswthat, inwOrder for the measure to be justified, the
objective cannot be attainedhwithout the restriction in question.

The Supreme Administrative,Court states that the restriction of the export refund
to vehiclesyregistered less than ten years ago does not mean that, in practice, the
refasal’,of the, refundyexclusively affects vehicles that are harmful from an
environmental peintyof view, as also stated in the abovementioned explanatory
memerandum, to the Law on motor vehicle tax.

Second,, the explanatory memorandum to the Law on motor vehicle tax does not
explain®why the objective relating to the export of older vehicles or vehicles due
to be scrapped cannot be attained by another measure less restrictive of the free
movement of goods, for example by refusing the refund in the case of vehicles
that have been found to be actually harmful to the environment.

The Supreme Administrative Court also states that motor tax is levied on vehicles
imported into Finland irrespective of when they were first registered in another
Member State. The restriction on export refunds on the basis of the duration for
which the vehicle has been used therefore has the effect that the taxation of
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imported vehicles differs solely on the basis of the age at which the vehicle is used
on the road in Finland.
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