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for a preliminary ruling be dealt with under the urgent procedure in application of
Article 107 of the Rules of Procedure of the Court of Justice. The circumstances
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that justify the application of the urgent procedure are set out in the accompanying
letter.

DECISION OF THE KORKEIN OIKEUS (SUPREMET COURT)
Subject matter of the dispute

The present case concerns a request, in application of the Convention on the Civil
Aspects of International Child abduction, concluded at The Hague on 25 October
1980 (United Nations Treaty Series, vol. 1343, no. 22514; ‘the 1980 Hague
Convention’), for the return to Sweden of a child who has been takenyto Finland.
The question that arises in the present case is whether the removalier retention of
a child may be considered to be wrongful where one of the twawparents, without
the authorisation of the other, has removed the child fromithe State“in whichyhe
was habitually resident to another Member State of the Buropean,Union “after the
immigration authority of the State of residence considered‘that it\was in‘that other
Member State that the applications for asylum concerning the childwandsthe parent
in question should be examined. [Or. 2] The gesolutiomofuthe case requires that
two different systems based on cooperationsandtrust between“Member States of
the EU be taken into account. Questions arise as toythe interpretation of Council
Regulation (EC) No 2201/2003 of 27 Nevember 2003 ¢oncerning jurisdiction and
the recognition and enforcement of judgmentssin matrimonial matters and the
matters of parental responsibility; repealing Regulation (EC) No 1347/2000 (‘the
Brussels II bis Regulation’), and ofiRegulation (EU) No 604/2013 of the European
Parliament and of the Cauneil of 26 June 2013 establishing the criteria and
mechanisms for determining the_Member /State responsible for examining an
application for international ‘protection lodged in one of the Member States by a
third-country national‘oma stateless person (‘the Dublin III Regulation’).

The relevant facts
Backgroundhto the dispute

Twae Iranian ‘natienals; A®(‘the father’) and B (‘the mother’), lived first of all in
Einland, from 2016y, and then in Sweden, from May 2019. On the basis of the
residence decument issued to the father as an employed person, the mother was
issued with residence documents on the ground of family ties, for Finland for the
pertad“\from, 28 December 2017 to 27 December 2021 and for Sweden for the
period from 11 March 2019 to 16 September 2020.

The common child of the parties, C (‘the child’) was born in Sweden on
5 September 2019. The child was habitually resident in Sweden and his two
parents have joint custody. By a decision of the Swedish authorities of
11 November 2019 (confirmed by judgment of the administrative court of
17 January 2020), the child was taken into care by the authorities and together
with his mother was placed in a hostel.



On 21 November 2019, the father applied on behalf of the child for a residence
document in Sweden on the ground of the father-child family tie. On 4 December
2019, the mother applied on behalf of the child for a residence document in
Sweden.

On 7 August 2020, the mother submitted an application for asylum in Sweden, for
herself and for the child; in support of her application, she relied on domestic
violence against her by the father and threats of ‘honour’ violence made by the
father’s family in Iran. By decisions of 27 October 2020, the Swedish authority
competent in immigration matters (Migrationsverket) rejected the applications for
asylum of the mother and the child as inadmissible, decided to.takewno further
action on the application for a residence document submitted by“the father on
behalf of the child based on the family tie and, by immediately enforceable
decisions, transferred the mother and the child to Finland, in“application “of
Article 29(1) of the Dublin 111 Regulation. On 27 August'2020)Finland,confirmed
that it was responsible for examining the applicationgfor asylum of the mether and
the child, in application of Article 12(3) [Or. 3] ofithe:Dublin, IN, Regulation. The
mother and the child were transferred to Finland “en 24 November 2020. On
11 January 2021, the mother applied to Finland for asylum fer herself and for the
child. On 26 March 2021, the Maahanmuuttovirasto ‘(Immigration Service)
withdrew the residence document which the, mother hadypreviously been granted
in Finland. The application for asylum is,pending.

On 7 December 2020, the father, lodged™“an appeal against the decision of
27 October 2020 of the Swedish immigration authority concerning the residence
document based on the, family tie and“the/transfer of the child to Finland. By
judgment of 21 December 2020, the administrative court hearing the appeal
(migrationsdomstolen = Administrative, Court for Immigration Matters) annulled
the decisions of thesnimmigration authority and referred the case back to that
authority for a newidecisionjbecause the child’s father had not been heard during
the procedure.\Bynits, decisiomvof 29 December 2020, the Swedish immigration
authority,decided that, now, that the child had left the territory, it would take no
further action in the, cases concerning the child that were pending before it,
including the applieation for asylum which the mother had submitted on behalf of
thewchild. ‘©n 19January 2021, an appeal against that decision was lodged before
the“administrative court. By judgment of 6 April 2021, the administrative court
rejected the,claims seeking, in particular, an order that a residence document be
issuedto,the child on the ground of the family tie and that the child be returned to
Sweden in application of the Dublin 11 Regulation.

On 5January 2021, the father again requested to the Swedish immigration
authority to issue a residence document on the ground of the family tie. That
request is pending.

At the same time, proceedings between the parties concerning the custody of the
child are pending in Sweden. The Swedish court of first instance (Vastmanlands
tingsratt (Court of First Instance, Vastmanland, Sweden)), by an interlocutory
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order made in November 2020, maintained the joint custody of the child’s two
parents. The child’s mother disputed that court’s jurisdiction to deal with the case
following the child’s transfer to Finland. Examination of the case is continuing.

On 21 December 2020, the father brought an action before the Helsingin
hovioikeus (Court of Appeal, Helsinki, Finland), seeking an order for the prompt
return of the parties’ common child to his State of residence, Sweden. The mother
submitted, principally, that the action was inadmissible or, in the alternative, that
it should be dismissed.

In the statement of 26 January 2021 which it communicated to“the, Helsingin
hovioikeus (Court of Appeal, Helsinki), the Swedish immigration authority stated
that neither the child nor the mother had a currently valid residenee decument in
Sweden, or the right to enter Sweden or to remain there. [OF. 4]

The decision of the Helsingin hovioikeus (Court of%\Appeal, Helsinki) of
25 February 2021

The Helsingin hovioikeus (Court of AppealgHelsinki),dismissed the application
for the return of the child. It found that in this case'it could net be considered that
the mother had wrongfully removed thesehildyfrom his,country of residence. The
child’s mother, when she was living in.Sweden,shad expressly applied for asylum
in Sweden for herself and for theshild. The motherthad submitted her application
for sole custody of the child on 2 September 2020, by which date the Swedish
immigration authority hadmalreadys,stated that Finland was responsible for
examining her application for asylum and the child’s. That shows that it was not
the mother’s intention to‘change thechild’siplace of residence in a way that would
have an impact on internationalyjurisdietion in the custody proceedings.

Nor, accordingito the Helsinginthevioikeus (Court of Appeal, Helsinki), must it be
consideredgthat the retention“ef the child is wrongful, even though the Swedish
administrative “eourt “subsequently annulled the decision of the Swedish
immigration,_authority“and “referred the case back to that authority for a new
decision, andtalthoughythe child’s father did not give his consent to the child’s
remaining, in Finland. The hovioikeus (Court of Appeal) considered that the
mother had been entitled to rely on the information communicated by the Swedish
authority, \competent in immigration matters concerning the immediate
enforedability of the decision, the restrictions on the child’s entry to the territory
and the examination of the child’s application for asylum in Finland. Nor could it
be inferred that the mother had abused the rules on asylum.

The appeal before the Korkein oikeus (Supreme Court)

The father claims in his appeal that the Supreme Court should order the prompt
return of the parties’ common child to his State of residence, Sweden.

In her response, the mother contended that the appeal should be dismissed.
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Legal rules

Return of the child

The 1980 Hague Convention

Article 1 of the 1980 Hague Convention is worded as follows:
‘The objects of the present Convention are:

(@) to secure the prompt return of children wrongfully removed to.Or retained in
any Contracting State; ...” [Or. 5]

Avrticle 3 of the Convention states the following:
“The removal or the retention of a child is to be considered wrongful where =

(@) it is in breach of rights of custody attributed te,a person,\aminstitution or any
other body, either jointly or alone, under the law ofsthesStatesin which the child
was habitually resident immediately before thexremoval“er retentien; and

(b) at the time of removal or retention/these rights were, actually exercised, either
jointly or alone, or would have been so‘exercised'but for the removal or retention’.

Article 13 of the Convention is worded as,follows:

‘... the judicial or administrative authority of the requested State is not bound to
order the return of the child"if the'person, institution or other body which opposes
its return establishes that —

(b) there i5:a grave risk,thathis‘or her return would expose the child to physical or
psychelogicakharm ortherwise place the child in an intolerable situation. ...’

Article 20 of the Canvention provides as follows:

‘The ‘return ofithe child under the provisions of Article 12 may be refused if this
would, notibe permitted by the fundamental principles of the requested State
relating to the protection of human rights and fundamental freedoms’.

European Union law
Recital 17 of the Brussels Il bis Regulation is worded as follows:

‘In cases of wrongful removal or retention of a child, the return of the child should
be obtained without delay, and to this end the Hague Convention of 25 October
1980 would continue to apply as complemented by the provisions of this
Regulation, in particular Article 11. ...” [Or. 6]
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Recital 33 of that regulation states that:

‘This Regulation recognises the fundamental rights and observes the principles of
the Charter of Fundamental Rights of the European Union. In particular, it seeks
to ensure respect for the fundamental rights of the child as set out in Article 24 of
the Charter of Fundamental Rights of the European Union’.

Article 2(11) of that regulation provides that a child’s removal or retention is
wrongful where

‘(a) it is in breach of rights of custody acquired by judgment or by operation of
law or by an agreement having legal effect under the law of the\Member State
where the child was habitually resident immediately beforesthe “remowal or
retention; and

(b) provided that, at the time of removal or retention, the,rights of custody were
actually exercised, either jointly or alone, or would have been se exercised but for
the removal or retention. Custody shall be considered, to, be exercised jointly
when, pursuant to a judgment or by operatiomof law, ene“holder of parental
responsibility cannot decide on the child's place ofwesidence'without the consent
of another holder of parental responsibility..

Avrticle 11(4) of the abovementionedwregulation provides that

‘A court cannot refuse to return a child on the basis of Article 13b of the 1980
Hague Convention if it is established that adequate arrangements have been made
to secure the protection ‘of the child,after his‘or her return’.

Article 24(2) and. (3) ofithe, Charter of Fundamental Rights of the European Union
provides that

‘In all actions telating to children, whether taken by public authorities or private
institutions, the child's,bestinterests must be a primary consideration.

Every ‘¢hild shallhave the right to maintain on a regular basis a personal
relationship and ‘direct contact with both his or her parents, unless that is contrary
to hisver her interests.’

National law

The return of the child is governed by the laki lapsen huollosta ja
tapaamisoikeudesta (361/1983) (Law on child custody and the right of access).
The provisions of that law correspond to the provisions of the 1980 Hague
Convention.

Under Article 30 of the Law on child custody and the right of access, as amended
by Law 186/1994, the prompt return of a child in Finland who has been
wrongfully removed from the State in which he or she was habitually resident, or



26

27

28

who is wrongly retained, must be ordered where the child was habitually resident
immediately before his or her removal or retention in a State which is a Party to
the Hague Convention of 25 October 1980 on the Civil Aspects of [Or. 7]
International Child Abduction (the Hague Convention).

Under Article 32(1) of the Law on child custody and the right of access, as
amended by Law 186/1994, the removal or retention of a child is to be considered
wrongful:

(a) where it takes place, in breach of rights of custody, granted to.a»person, an
institution or any other body, solely or jointly, by the law of the State,where the
child was habitually resident immediately before the removal or retentionjand

(b) where those rights were actually exercised solely or jointly, at\thestime of‘the
removal or retention, or would have been so exercise@hbutyforathesremowval or
retention’.

Article 34 of the Law on child custody and right of,aceess, as amended by Law
186/1994, deals with the grounds of refusal. dnder that'provision, a request for the
return of the child may be refused

(3

(2) where there is a grave risk that his,or her return would expose the child to
physical or psychological harm oryotherwise,place the child in an intolerable
situation; ...

Where the child wasghabitually resident immediately before his or her removal or
retention in a Member, State, referred to in Article 2(3) of the Brussels Il bis
Regulation, the arrangements«eferred to in Article 11(4) of that regulation shall
also be applicable ‘where,the,request for the return of the child is refused under
paragraph“d(2)above’

Transfer of the asylum seeker to the responsible Member State
EuropeanUnion law
Aurticle 12(3) of the Dublin 11 Regulation (No 604/2013) is worded as follows:

(3

3. Where the applicant is in possession of more than one valid residence
document or visa issued by different Member States, the responsibility for
examining the application for international protection shall be assumed by the
Member States in the following order:

(a) the Member State which issued the residence document conferring the right to
the longest period of residency ...’
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Article 29 of that regulation provides, as regards transfers, as follows:

‘1. The transfer of the applicant or of another person as referred to in
Article 18(1)(c) or (d) from the requesting Member State to the Member State
responsible [Or. 8] shall be carried out in accordance with the national law of the
requesting Member State, after consultation between the Member States
concerned, as soon as practically possible, and at the latest within six months of
acceptance of the request by another Member State to take charge or to take back
the person concerned or of the final decision on an appeal or review where there is
a suspensive effect in accordance with Article 27(3). ...’

National case-law

The referring court has never in the past had to rule onéa case“coneerning the
return of a child in which it would have been necesSary te assess, whether a
decision concerning the transfer of the examination_of an‘application for, asylum,
taken on the basis of the Dublin Il Regulation inyanother MembenState, has the
consequence that the removal of the child from thatyMember State, or his or her
retention, should be considered wrongfulmin “the lightyof“the 1980 Hague
Convention or the Brussels Il bis Regulation.

In the leading decision KKO 2016:65, the ‘referring court dealt with a case in
which the father of a child whosefparents, had jeint'eustody had wrongfully taken
that child to Finland. The father and thexchild had then been granted asylum and
refugee status in Finland. Therchild’sumother had'requested the return of the child
to her State of residence, Belorussia, omthe basis of the 1980 Hague Convention.
The referring court considered that'the asylum granted to the child did not in itself
constitute a reason NOtyto ‘apply the'return obligation laid down in the Hague
Convention, as return,had towbe,assessed on the basis of the grounds of refusal laid
down in the Hague Convention, with the child’s interests being taken into account.
There wasdio'ebstacle to the child’s return.

It follows fromytheleading decision KHO 2016:168 of the Korkein hallinto-oikeus
(Supreme Administrative” Court, Finland) that the national authorities rejected a
fequest to, renew, the child’s residence document on the ground of family ties
submitted by,the father. According to that decision, a residence document relates
to,the, pessibility for the child to reside in Finland. It is not a residence document
that“may determine the place or country of residence of a child, as the
determination of that place or country comes within the decision-making power of
the persons having custody of the child, in accordance with the law on child
custody and the right of access. The national courts which had examined the
question of the custody and the residence of the child considered that the child
was under the joint custody of both of his parents and that he lived with his father.
After the mother had, without authorisation, taken the child from Finland to
Russia, the Russian court responsible for examining the question of the child’s
return ordered, under 1980 Hague Convention, the child’s return to the State in
which he was habitually resident, Finland. [Or. 9]
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Neither the Brussels 11 bis Regulation nor the Dublin 111 Regulation was applied in
the abovementioned decisions. In decision KKO 2016:65, no significance was
attached to the decision concerning the child’s asylum in the context of the
assessment of the return of the child. In decision KHO 2016:168, the question of
the child’s residence document was assessed separately from the questions
relating to the place of residence and the return of the child.

The necessity for a preliminary ruling

The referring court must adjudicate on the question of the return of the child, as
set out in paragraph 1 above. Sweden was the child’s State" of, residence
immediately before the alleged wrongful removal. The mother claims before the
referring court that Finland became the child’s State of residenee at, the“latest
when the Swedish immigration authority announced that the child*hadwngither the
right to enter nor the right to remain in Sweden, where histasylumydossier has
lapsed. The referring court considers that the question beforeit iSnot the'guestion,
frequently dealt with in the case-law, of a change in,the place of\reSidence by
reference to the place in which the child was habitually resident. Itymust resolve a
number of questions that depend on the ginterpretation of, the, Brussels Il bis
Regulation in a situation in which it was a decision‘transferring responsibility for
examining an application for asylum, taken, on thewbasis of the Dublin Il
Regulation, that prompted the child’s remoyal, from his State of residence,
Sweden. So far as the referring €ourtuis ‘aware, the ‘Court of Justice has thus far
never taken a position on such questions of Interpretation in its case-law.

First of all, the question arises in thisycase whether there has already been a
wrongful removal of the ‘ehild, within the meaning of Article 2(11) of the Brussels
Il bis Regulation and“Awticle, 3 ef the} 1980 Hague Convention. The departure of
the mother and childvfrom Sweden“and their arrival in Finland were triggered by
the request made by thesSwedishimmigration authority and by its decision on the
Member State'responsible for examining the application for asylum on the basis of
Article22(3)(a), Article*t8(1) and Article 29(1) of the Dublin Il Regulation, and
of the acceptance“ef that request by the Finnish immigration authority. The
decision,of the:Swedistvimmigration authority (of 27 October 2020) relating to the
transfer, of, examination of the dossier meant that the application for asylum
concerning the,child submitted by the mother in Sweden had become devoid of
purpose and that decision contained decisions to the effect that no further action
wouldibe taken on the applications for residence documents on the ground of the
family ties concerning the child which the father and the mother had each
submitted separately. The decision of the Swedish authority competent in
immigration matters was immediately enforceable and for that reason both the
mother and the child no longer had the right to remain in Sweden. Since it is clear
and undisputed that the mother had a right to remain in Finland for a longer period
than that for which she had a right to remain in Sweden, she acted appropriately if
the matter is considered from the perspective of the mechanism of the Dublin 11
Regulation. When seen in that light, the case does not involve a wrongful removal
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of the child within the meaning of Article 3 of the 1980 Hague Convention and
[Or. 10] Article 2(11) of the Brussels Il bis Regulation.

According to the father, however, the mother has in this case used the asylum
procedure for purposes other than those for which it was intended and did not seek
his consent to take the child from Sweden to Finland. If the case is considered
from the perspective of the rules and provisions of the 1980 Hague Convention
and of the Brussels Il bis Regulation concerning the child’s removal, the child, of
whom the two parents had joint custody, was wrongfully removed from his State
of residence, Sweden.

If it is held, as stated in paragraph 35 above, that there was no wrongfulsremoval
of a child, it must then be determined whether there is a wrongfuletention of the
child, within the meaning of Article 3 of the 1980 Hague Cenvention and
Article 2(11) of the Brussels Il bis Regulation, since the \Swedish administrative
court subsequently (on 21 December 2020) annulled,the decision, of thexSwedish
immigration authority to transfer to Finland the examination of he child’s
applications for asylum, to declare that the applications fer‘asylum,lodged by the
mother in Sweden had become devoid of purpesepand to,take nosfurther action on
the applications for a residence document for.the child submitted by the father and
the mother in Sweden. It is apparent from the information obtained from the
Swedish authorities, however, that the'child andshis mother still do not have, in
that situation, the right to go to Sweden, or.to remain-there. If that circumstance is
deemed relevant, there will not be awrongfulretention of the child.

If the abovementioned rules.and provisions of the 1980 Hague Convention and of
the Brussels Il bis_Regulation; read with the provisions of the Dublin IlI
Regulation on the, transfer«of“the examination of the asylum application, are
interpreted as meaning thatva wrongful removal or a wrongful retention of the
child has taken‘place, ituis then necessary to examine whether there is an obstacle
to the return of,the,child. The ‘mother relies on Article 13(b) and Article 20 of the
1980 HaguenConventionyas ‘provisions which in the present case constitute an
obstacle to the return,of'the child.

Itis apparent from the documents in the file that the Swedish authorities took the
childhinto care when he was around two months old and that they then placed him
with ‘hissmether in a hostel. The decision to take the child into care was in force
until™\Nevember 2020. It is apparent from documents in the file that those
authorities took the child into care because of domestic violence suffered by the
mother. For that reason, it is appropriate in the present case to examine whether
the grounds on which the child was taken into care and placed in a hostel
constitute an obstacle for the purposes of Article 13(b) of the 1980 Hague
Convention, on the ground that the return of the child might expose him, because
of the domestic violence suffered by his mother, to physical or psychological
harm [Or. 11] or otherwise place him in an intolerable situation. The importance
of that obstacle is qualified, however, by the fact that the Swedish authorities, by
the measures which they adopted for the purpose of taking the child into care and

10
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placing him in a hostel, have previously already made adequate arrangements to
secure the protection of the child, within the meaning of Article 11(4) of the
Brussels 11 bis Regulation. There is no reason in this case to consider that it would
not be possible to have recourse to such arrangements after the child’s return to
Sweden.

The question of the ground of refusal linked with the alleged domestic violence
has been included in the present request for a preliminary ruling because it forms
part of the assessment relating to the child’s return, even though the referring
court has no specific concerns as to the threshold for the application_ efthe ground
of refusal based on the existence of a grave risk, or as to Sweden’s, ability to make
adequate arrangements to secure the protection of the child.

It is further necessary to address the question of the obstacles to the,child’s rettun
by considering whether an intolerable situation, within, the ‘meaning of
Article 13(b) of the 1980 Hague Convention, maygexist Whenthe child whose
return is ordered, or his mother, who had primaryscare of the childyhas neither a
currently valid residence document nor the right to enter‘thescountry to which the
return of the child is required. When thefchildy, whoyis "nowsaround eighteen
months old, lived in Sweden, it was his mother whoshad primary care of him and
it was she who continued to care for himin the hostel"where he was placed after
being taken into care at the age of around twosmenths.)The fact that, owing to the
family tie, the child had the right{o obtain,a residence document in Sweden on the
basis of his father’s residence document s, net necessarily of decisive importance
in the context of the assessment of thevintolerable nature of the situation.

If Article 13(b) of the 1980 ‘HaguexConvention must, in those circumstances, be
interpreted as meaning that'theschild’s, return to Sweden would place him in an
intolerable situation, it mustthen be"determined, in the present case, what is to be
understood by adequate'arrangements to secure the protection of the child after his
return, withim-‘the meaningwof Article 11(4) of the Brussels Il bis Regulation. May
the coneept of adequate asrangements, having regard to the child’s best interests,
be interpreted as meaning that the authorities of the Member State have a positive
obligatien to guaranteesthe mother, in addition to the child, the right to enter the
country. and to remain there, in order to arrange for the personal care and custody
of thewchild pending completion of the judicial proceedings relating to custody of
they,childythe right of access and residence which are currently pending in the
MembenState in question[?] Nor, as regards the mechanism of the Brussels Il bis
Regulation, is it clear whether, if the child is returned, the Member State which
surrenders the child must, on the basis of the principle of mutual trust between
Member States, presume that the State of residence of the child will fulfil those
obligations, or whether it is necessary [Or. 12] to ask the authorities of the State
of residence for information concerning the measures actually taken to safeguard
the child’s interests.

If the State of residence of the child, in the event that he is returned, did not have
an obligation, under Article 11(4) of the Brussels Il bis Regulation, to make

11
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arrangements to secure the protection of the child after his return, would the
principle of the child’s best interests then have to be interpreted as meaning that
the return of the child could not be considered to be consistent with the
fundamental principles on the protection of human rights and fundamental
freedoms, as required by Article 20 of the 1980 Hague Convention, and, for that
reason, would have to be refused[?] That question must be assessed in the light of
Acrticle 24(2) and (3) of the Charter of Fundamental Rights. On that occasion, it is
necessary to evaluate the child’s best interests as a general principle, and in
particular the significance which is attributed, in the context of that evaluation, to
the right of the child to maintain personal relationships and directécontact with
each of its two parents.

The question concerning the ground of refusal in Article 20¢has beenincluded in
the request for a preliminary ruling because that is a_provisionson“which the
mother has relied; the referring court makes clear, nonéethelessy that, it has no
particular doubts with regard to the question of the @applicability ‘of that provision
either.

The answers to the questions of interpretation'set'out abeveare necessary in order
to resolve the dispute in the main proceedings pending befare the referring court.

The questions for a preliminary ruling

The court, after giving the parties,the oppertunity to express their views on the
content of the request for agreliminary ruling, has decided to stay the proceedings
and to refer the questions below to the Court of Justice of the European Union for
a preliminary ruling.

1.  Must Article2(21)wofy, Council Regulation (EC) No 2201/2003 of
27 November,2003 “¢congcerning jurisdiction and the recognition and
enforcements, of yyudgmentsyin matrimonial matters and the matters of
parental Tresponsibility, repealing Regulation (EC) No 1347/2000 (‘the
Brussels T biscRegulation®), relating to the wrongful removal of a child, be
interpreted as, meaning that a situation in which one of the parents, without
the other, parent’s,consent, removes the child from his or her place of
residence to,another Member State, which is the Member State responsible
under astransfer decision taken by an authority in application of Regulation
(EUNNO 604/2013 of the European Parliament and of the Council (‘the
Dublin TII Regulation’), must be classified as wrongful removal? [Or. 13]

2. If the answer to the first question is in the negative, must Article 2(11)
of the Brussels Il bis Regulation, relating to wrongful retention, be
interpreted as meaning that a situation in which a court of the child’s State of
residence has annulled the decision taken by an authority to transfer
examination of the file, but in which the child whose return is ordered no
longer has a currently valid residence document in his or her State of

12



residence, or the right to enter or to remain in the State in question, must be
classified as wrongful retention?

3. If, in the light of the answer to the first or the second question, the
Brussels 11 bis Regulation must be interpreted as meaning that there is a
wrongful removal or retention of the child, and that he or she should
therefore be returned to his or her State of residence, must Article 13(b) of
the 1980 Hague Convention be interpreted as precluding the child’s return,
either

(i) on the ground that there is grave risk, within the meaning of that
provision, that the return of an unaccompanied infant whose, mother has
personally taken care of him or her would expose that ehtldsto physical or
psychological harm or otherwise place the child in an intolerable situation; er

(if) on the ground that the child, in his or her State of ‘residence, would be
taken into care and placed in a hostel either alene‘arwith his ox hér mother,
which would indicate that there is a grave «isk, ‘withinsxthe meaning of that
provision, that his or her return wouldmexpose the “child,to physical or
psychological harm or otherwise place the child in,an intolerable situation: or

(iii) on the ground that, without a Currentlysyvalid,residence document, the
child would be placed in an intolerable situationawithin the meaning of that
provision?

4. If, in the light of the answer“to the third question, it is possible to
interpret the grounds, of, refusal invéArticle 13(b) of the 1980 Hague
Convention as meaning that there is,a grave risk that his or her return would
expose the child te, physieahorspsychological harm or otherwise place the
child in an intolerable situation, must Article 11(4) of the Brussels Il bis
Regulationjmin conjunction with the concept of the child’s best interests,
referred to, in\Article,24%of the Charter of Fundamental Rights of the
EuropeamUnientand‘in that regulation, be interpreted as meaning that, in a
sit@ation in ‘which neither the child nor the mother has a currently valid
residence, document,in the child’s State of residence, and in which therefore
have,neither, the right to enter nor the right to remain in that State, the
child’s ‘State of residence must make adequate arrangements to secure that
the child and his or her mother can lawfully remain [Or. 14] in the Member
State in question? If the child’s State of residence has such an obligation,
must the principle of mutual trust between Member States be interpreted as
meaning that the State which returns the child may, in accordance with that
principle, presume that the child’s State of residence will fulfil those
obligations, or do the child’s interests make it necessary to obtain from the
authorities of the State of residence details of the specific measures that have
been or will be taken for the child’s protection, so that the Member State
which surrenders the child may assess, in particular, the adequacy of those
measures in the light of the child’s interests?
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5. If the child’s State of residence does not have the obligation, referred to
above in the fourth question, to take adequate measures, is it necessary, in
the light of Article 24 of the Charter of Fundamental Rights, to interpret
Article 20 of the 1980 Hague Convention, in the situations referred to in the
third question, points (i) to (iii), [Or. 15] as meaning that that provision
precludes the return of the child because the return of the child might be
considered to be contrary, within the meaning of that provision, to the
fundamental principles relating to the protection of human rights and
fundamental freedoms?
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