VAN UDEN v DECO-LINE

OPINION OF ADVOCATE GENERAL
LEGER

delivered on 10 June 1997 "

1. The reference for a preliminary ruling,
made pursuant to Article 3 of the Protocol of
3 June 1971 1 by the Hoge Raad der Neder-
landen (Supreme Court of the Netherlands),
will undoubtedly give the Court occasion to
consider a number of questions of principle
concerning the Brussels Convention of 27
September 1968 on Jurisdiction and the
Enforcement of Judgments in Civil and Com-
mercial Matters, 2 as amended by the Con-
vention of Accession of 1978 3 (hereinafter
‘the Convention’ or ‘the Brussels Conven-
tion’). In particular, the Court is asked for a
ruling on the interpretation of Articles 1,
point 4, 5, point 1, and 24 of the Convention,
the repercussions of which are likely to extend
well beyond the context of this case.

2. The circumstances of this case are as fol-
lows.

I — Facts and procedure

3. In March 1993, the companies Van Uden
Maritime (hereinafter “Van Uden’ or ‘the appli-
cant in the main proceedings’), established in

* Original language: French,

1 — Protocol concerning the interpretation by the Court of Jus-
tice of the convention of 27 ber 1968 on jurisdiction
and the enforcement of judgments in civil and commercial
marters (Of 1975 L 204, p. 28).

2 — O] 1972 L 299, p. 32.

3 — Convention of 9 October 1978 on the accession of the
Kingdom of Denmark, Ireland and the United Kingdom of
Great Britain and Northern Ireland (O] 1978 L 304, p. 1, and
amended text of the Convention of 27 September 1968, cited
above, p. 77).

Rotterdam, the Netherlands, and Komman-
ditgesellschaft in Firma Deco-Line, Peter
Determann (hereinafter ‘Deco-Line’ or ‘the
defendant in the main proceedings’), estab-
lished in Hamburg, Germany, concluded a
‘slot/space charter agreement’. Under the
agreement, Van Uden made available to Deco-
Line cargo space on board vessels operated
within the framework of a liner service, in
return for payment of a charter hire (calcu-
lated according to rates agreed between the
parties).

4. Deco-Line having failed to pay certain
invoices, its contracting partner instituted
arbitration proceedings against it in the Neth-
erlands pursuant to the agreement.

5. It is pointed out by the court making the
reference ¢ that Deco-Line does not possess
any seizable assets in that country.

6. Taking the view that Deco-Line was pro-
crastinating over the appointment of arbitra-
tors and that the continuing non-payment of

4 — Point 3.1(iv) of the order for reference.
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its outstanding invoices was seriously dis-
turbing its cash flow, Van Uden made an
interim application to the President of the
Rechtbank (District Court), Rotterdam,
seeking collection of four of the debts pay-
able under the agreement. Its principal claim
was for a sum of DM 830 919.13, together
with interest thereon at the statutory rate,
and, in the alternative, an advance of
DM 404 923.29 on the sum sought in the
principal claim.

7. Deco-Line disputed the jurisdiction of the
Netherlands court, claiming that the German
courts should hear the case under the general
jurisdiction conferred, in principle, under the
first paragraph of Article 2 of the Brussels
Convention, on the courts of the State in
which the defendant is domiciled. In the alter-
native, it disputed the urgency of the matter.

8. The President first of all rejected the objec-
tion that he did not have jurisdiction. He held
that an application for interim relief, such as
that made to him, must be regarded as seeking
an order granting a ‘provisional’ measure
within the meaning of Article 24 of the Con-
vention, inferring from that that his jurisdic-
tion did not have to be based on the rules of
principle contained in Articles 2 to 18 of the
Convention, and that he fulfilled the criterion
for the exercise of jurisdiction under his
national law.

9. Article 126(3) of the Netherlands Code of
Civil Procedure confers on the courts of the
place where the plaintff is domiciled jurisdic-
tion to hear and determine proceedings
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brought against a defendant who has neither
a fixed place of residence nor a recognised
domicile in the Netherlands, provided that
there are certain minimum connections with
Netherlands law. The Netherlands court held
that that criterion was fulfilled in this case for
two reasons. Firstly, Deco-Line is engaged in
international trade and thus acquires claims in
the Netherlands, so that any judgment against
it could be enforced in the Netherlands. Sec-
ondly, such a judgment could also be enforced
in Germany.

10. The President further considered that the
jurisdiction conferred on him under Nether-
lands law by Article 1022(2) of the Code of
Civil Procedure was not affected by the fact
that the parties had agreed to have recourse
to arbitration in the Netherlands. Article
1022(2) of the Code of Civil Procedure is
worded as follows:

‘An arbitration agreement shall not preclude
a party from applying to the ordinary courts
for a protective measure or from making an
application to the President of the court for
interim relief pursuant to Article 289 ...".

11. By a provisionally enforceable judgment
of 21 June 1994, he therefore granted Van
Uden’s application to an amount of DM
377 625.35, together with interest thereon at
the statutory rate.
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12. Hearing the case on appeal, the Gerecht-
shof (Regional Court of Appeal), The Hague,
denied the Netherlands courts jurisdiction
and set aside the contested judgment by judg-
ment of 11 October 1994.

13. In that court’s view, although Article 24
of the Convention allows the President to
base his jurisdiction on Article 126(3) of the
Code of Civil Procedure, the criteria for the
application of which are, in principle, fulfilled
in this case, that jurisdiction is nevertheless
subject to the additional criterion that the
matter must have sufficient connection with
Netherlands law. However, in the context of
the Brussels Convention, the Gerechtshof
considered that this latter criterion is fulfilled
only if the relief granted by the court hearing
interlocutory applications is capable of taking
effect within the territorial jurisdiction of that
court, and if it is enforceable there. Under the
scheme of the Brussels Convention, the latter
condition must likewise be fulfilled in order
for the jurisdiction of the President also to be
based, as in this case, on Article 5, point 1, of
the Convention (in so far as Van Uden’s claim
is for the payment of a sum of money and the
place where that contractual obligation is to
be performed is in the Netherlands). How-
ever, in the Gerechtshof’s view, the mere pos-
sibility that Deco-Line will acquire assets in
Netherlands territory in the future is insuf-
ficient for that purpose.

14. Van Uden appealed in cassation. The
Hoge Raad, considering it necessary to seek
clarification concerning the interpretation of

the Convention provisions relied on, stayed
the proceedings and submitted the following
questions to the Court for a preliminary
ruling:

‘(1) Where an obligation to pay a sum or
sums due under a contract must be per-
formed in a Contracting State — so that,
under Article 5, point 1, of the Brussels
Convention, the creditor is entitled to
sue his defaulting debtor before the courts
of that State with a view to obtaining
performance, even though the debtor is
domiciled in the territory of another
Contracting State — do the courts of the
first-mentioned State (for that same
reason) have jurisdiction also to hear and
determine a claim brought by a creditor
against his debtor in interim (kort geding)
proceedings for an order requiring the
debtor, by provisionally enforceable
judgment, to pay a sum which, in the
view of the court hearing the interlocu-
tory application, is very probably due to
the creditor, or do additional conditions
apply in relation to the jurisdiction of
the court hearing the interim application,
for example the condition that the relief
sought from that court must take effect
(or be capable of taking effect) in the
Contracting State concerned?

(2) Does it make any difference to the answer
to Question 1 whether the contract
between the parties contains an arbitra-
tion clause and, if so, what the place of
arbitration is according to that clause?
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If the answer to Question 1 is that, in
order for the court hearing the interim
application to have jurisdiction, the relief
sought from it must also take effect (or
be capable of taking effect) in the Con-
tracting State concerned, does that mean
that the order applied for must be capable
of enforcement in that State, and is it
then necessary for this condition to be
fulfilled when the interim application is
made, or is it sufficient that it can be rea-
sonably expected to be fulfilled in the
future?

Does the possibility, provided for in
Article 289 et seq. of the Netherlands
Code of Civil Procedure, of applying on
grounds of pressing urgency to the Presi-
dent of the Arrondissementsrechtbank
for a provisionally enforceable judgment
constitute a “provisional” or “protec-
tive” measure within the meaning of
Article 24 of the Brussels Convention?

Does it make any difference to the answer
to Question 4 whether substantive pro-
ceedings on the main issue are, or may
become, pending and, if so, is it material
that arbitration proceedings had started
in the same case?

1-709

(6)

@)

8

Does it make any difference to the answer
to Question 4 that the interim relief
sought is an order requiring performance
of an obligation of payment, as referred
to in Question 1?

If Question 4 must be answered in the
affirmative, and “the courts of another
Contracting State have jurisdiction as to
the substance of the matter”, must Article
24, and in particular the reference therein
to “such provisional ... measures as may
be available under the law of [a Con-
tracting] State”, be interpreted as meaning
that the court hearing the application for
interim measures has (for that same
reason) jurisdiction if it has jurisdiction
under provisions of its national law, even
where those provisions are referred to in
the second paragraph of Article 3 of the
Brussels Convention, or is its jurisdic-
tion in the latter case conditional on the
fulfilment of additional conditions, for
example that the interim relief sought
from that court must take effect, or be
capable of taking effect, in the Con-
tracting State concerned?

If the answer to Question 7 must be that,
in order for the court hearing the appli-
cation for interim relief to have jurisdic-
tion, it is also required that the relief
sought from it must take effect (or be
capable of taking effect) in the Con-
tracting State concerned, does that mean
that the order applied for must be capable
of enforcement in that State, and is it
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then necessary for this condition to be
fulfilled when the application for interim
relief is made, or is it sufficient that it

can reasonably be expected to be ful-
filled in the future?’

II — Legal framework

A — The relevant provisions of the Brussels
Convention

15. The scope ratione materiae of the Con-
vention (Title I), as defined in Article 1 thereof,
includes civil and commercial matters. Under
the second paragraph of that article, it does
not apply to:

‘1. the status or legal capacity of natural per-
sons, rights in property arising out of a mat-
rimonial relationship, wills and succession;

2. bankruptcy, proceedings relating to the
winding-up of insolvent companies or other
legal persons, judicial arrangements, composi-
tions and analogous proceedings;

3. social security;

4. arbitration’.

16. Various grounds of jurisdiction (Title II)
serve to determine the courts in which a
person can validly be sued; the principle is
that general jurisdiction lies with the forum
of the place where the defendant is domiciled
(Article 2). Under the second paragraph of
Article 3, exorbitant jurisdiction and, in par-
ticular, ‘in the Netherlands: Articles 126(3)
and 127 of the code of civil procedure (Wet-
boek van Burgerlijke Rechtsvordering)’, may
not be invoked against him.

17. Under ‘special jurisdiction’ (Section 2 of
Title II), other rules are laid down which the
plaintiff may prefer to that in Article 2, on
account of the close connecting link between
a particular court and a dispute. Thus, under
Article 5, point 1:

‘A person domiciled in a Contracting State
may, in another Contracting State, be sued:

1. in matters relating to a contract, in the
courts for the place of performance of the
obligation in question ...".
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18. Finally, ‘provisional, including protective,
measures’ are the subject of Article 24 of the
Convention, which is the sole provision of
Section 9 of Title II. That article allows a
court which does not have jurisdiction as to
the substance of the matter to order such
measures, within the scope ratione materiae
of the Convention, if the plaintiff chooses to
apply to that court rather than to the court of
another Contracting State having jurisdiction
as to the substance. The measures which may
be ordered will be those available under the
law of the State of the court to which the
application is made.

B — National law

19. Interim civil proceedings, termed as ‘kort
geding’, are dealt with by Article 289 et seq.
of the Code of Civil Procedure.

20. The Commission gives the following
details concerning them:5

‘They consist of an application for interim
relief made to the President of the Arrondisse-
mentsrechtbank. Such interim applications are
in very widespread use in the Netherlands.
The condition of urgency which governs them
is applied flexibly. Although interim proceed-

5 — Point 5 of its observations.
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ings lead to the granting or refusal of the
interim relief sought, a decision given in such
proceedings is often regarded as final by the
parties in that no substantive proceedings are
initiated on the main issue. Although origi-
nally the interim relief sought could relate
only to orders to act or refrain from acting,
for some time now the Hoge Raad has also,
within certain limits, accepted pecuniary
claims. It is thus possible to obtain, by interim
proceedings, an advance on the payment of a
debt, provided that the validity of that debt
is indisputable or virtually indisputable.’

21. Although the Netherlands Government
has not lodged any observations during these
proceedings, reference may usefully be made
to the information which it supplied in the
context of Case 25/81 W, v H. {1982] ECR
1189:

. the Netherlands Government states that
mterlocutory proceedings for interim relief
are special arrangements for urgent cases
which, if not protective in nature, are at all
events provisional. The provisional nature of
decisions on interlocutory applications
referred to in Article 289 of the Netherlands
Code of Civil Procedure finds expression in
Article 292 of that Code which provides that:

“interlocutory judgments shall not affect the
outcome of the main action”.’ 6

6 — At [1982] ECR 1199.



VAN UDEN v DECO-LINE

III — The answers to the questions

22. It is clear from reading the order for ref-
erence that the Netherlands court essentially
envisages two possible ways in which the
jurisdiction of the President hearing an appli-
cation for interim relief could be established
on the basis of the Convention: on the one
hand (Questions 1 to 3), Article 5, point 1
(which provides for the possibility of a forum
speciale for disputes in matters relating to a
contract); on the other (Questions 4 to 8),
Article 24 (which introduces a special juris-
dictional rule for provisional or protective
measures).

23. In both cases, the court raises the more
specific question of whether the jurisdiction
of a court to hear interim applications is sub-
ject to the condition that its decision will take
effect within its territorial jurisdiction and,
from that point of view, whether that cond:-
tion must be fulfilled when the application is
made, or whether it is sufficient that it is
merely likely to be fulfilled in the future.

24. With regard to both those possibilities,
the court also asks, in particular, whether it
is material that the case brought before it
has been referred to arbitration (Questions 2
and 5).

25. I propose to deal with the questions
referred from three angles in turn, corre-
sponding to the three provisions of the Brus-
sels Convention to which the national court
relates its questions: Articles 1, point 4, 5,
point 1, and 24.

A — Preliminary remarks on the applicability
of the Brussels Convention despite the exist-
ence of an arbitration clause

26. It should first be determined whether the
existence of an arbitration clause has the effect
of excluding proceedings such as those in this
case from the scope of the Convention on the
basis of Article 1, point 4, thereof.

27. The written observations submitted to
the Court by the parties to the main proceed-
ings, the German and United Kingdom Gov-
ernments and the Commission consider this
issue in their examination of Questions 2 and
5, even though those two questions do not
relate directly to it. The arbitration clause and
arbitration proceedings are mentioned by the
national court more, it seems, in the context
of determining any effect they may have on
whether the decision given by the court
hearing the application can take effect in the
territory of its own State than in order to
establish whether their existence is such as to
preclude the application of the Convention.

1-7099
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28. It is, moreover, symptomatic that at no
time during the national proceedings was it
objected that the Netherlands courts hearing
the case did not have jurisdiction on grounds
of the existence of the arbitration clause. The

objection of lack of jurisdiction raised by the.

defendant in the main proceedings before the
court hearing the interim application was
intended to secure recognition, pursuant to
the rules of the Convention, of the principle
that the German courts, within whose terri-
tonial junsdiction the defendant is established,
had general jurisdiction. The arbitration clause
was not relied on, and it was merely as an
incidental matter, it would appear, that the
court hearing the appeal examined this ques-
tion of its own motion in the light of the rel-
evant provisions of its national law.

1. Article 17 of the Convention

29. That observation gives rise to a prelimi-
nary remark. The observations submitted with
regard to the effect of the arbitration clause in
this case have all hinged on an interpretation
of Article 1, point 4, of the Convention.
However, I think it best to reject immediately
an argument which, although it has not been
taken up during the proceedings, could nev-
ertheless appear attractive.

30. It is tempting to regard the arbitration
clause agreed upon between the parties as a
voluntary prorogation of jurisdiction as
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referred to in Article 17 of the Convention,
which provides as follows:

‘If the parties, one or more of whom is domi-
ciled in a Contracting State, have agreed that
a court or the courts of a Contracting State
are to have jurisdiction to settle any disputes
which have arisen or which may arise in con-
nection with a particular legal relationship,
that court or those courts shall have exclusive
jurisdiction ..."

31. Without commenting on the issue of
whether a clause conferring jurisdiction on an
arbitration tribunal must be regarded as a
clause conferring jurisdiction on ‘a court or
the courts of a Contracting State’ within the
meaning of that provision, and therefore
whether Article 17 should apply in this case,
it is sufficient to point out that, if that were
the case, it would still not deprive the provi-
sions of the Convention of their effect.

32. We would actually be faced with a choice
between two possibilities.

33. On the one hand, the situation could be
treated as that, envisaged by the academic
writings, of a clause conferring jurisdiction
on a court of a State not party to the Con-
vention or a clause not fulfilling the condi-
tions laid down in Article 17. It would then
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no longer be the Brussels Convention, but
the law of each State, which would determine
the scope of that clause, and it would be for
the lex fori to state whether, if necessary, the
clause is not to take effect. 7 However, it was
pursuant to the provisions of its national law
(Article 1022(2) of the Code of Civil Proce-
dure) that the court hearing the application
ruled out the operation of the clause at issue
in the present case.

34. On the other hand, the designated arbi-
tration tribunal could be simply treated in the
same way as ‘a court or the courts of a Con-
tracting State’ within the meaning of Article
17. However, the defendant’s entry of a vol-
untary appearance in this case and the fact
that no objection was raised in favour of the
jurisdiction of the arbitration tribunal would
then imply tacit prorogation of jurisdiction as
provided for in Article 18 of the Conven-
tion, 8 under which:

‘Apart from jurisdiction derived from other
provisions of this Convention, a court of a
Contracting State before whom a defendant
enters an appearance shall have jurisdiction.
This rule shall not apply where appearance
was entered solely to contest the jurisdiction,
or where another court has exclusive jurisdic-
tion by virtue of Article 16.’

7 — Sex, to this effect, Gaudemet-Tallon, H.: Les conventions de
Bruxelles et de Lugano, L. G. D. J., 1993, point 237; Gothot,
P. and Holl D.:la jon de Bruxelles du 27.9.1968,
Jupiter, 1985, point 119; Droz, G. A. L.: Compétence judici-
aire et effets des jugements dans le Marché Commun (Etude
de la Convention de Bruxelles du 27 septembre 1968), Dalloz,
1972, point 93 and 102,

8 — Cases 150/80 Elefanten Schub [1981) ECR 1671, paragraph
11, and 48/84 Spuzley (1985) ECR 787, paragraph 26.

35. Itisclear, in all events, that, even if Article
17 of the Convention had been relied on, the
Convention would nevertheless have been
applicable. It would, of course, still be neces-
sary for the dispute to come substantively
within the scope of the Convention. I there-
fore come back the problem raised by the
arbitration clause in the light of Article 1,
point 4, of the Convention.

2. Article 1, point 4, of the Convention

36. Although, as we have seen, this aspect of
the proceedings has not been expressly con-
sidered by the court making the reference, it
cannot be disregarded since, if it were to be
held that the existence of the arbitration clause
precluded the application of the Convention,
there would be no point in answering the
other questions.

37. Two arguments have been put forward in
this regard, predicated on opposite interpreta-
tions of Article 1, point 4, of the Convention.

38. The first, put forward by Deco-Line, the
United Kingdom Government and, less cat-
egorically, the German Government, leads to
the conclusion that these proceedings cannot
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be governed by the provisions of the Con-
vention since the parties have agreed, under
the terms of the agreement, to submit their
disputes to arbitration.

39, The second, put forward by Van Uden
and the Commission, suggests that the scope
of that exclusion should not be stretched too
far.

40. Although this may be the first time that
the Court has had occasion to rule on the
effect of the existence of an arbitration clause
on the application of the provisions of the
Brussels Convention to proceedings pending
before a national court, ¢ the framers of the
Convention were aware of these issues. The
report by Professor P. Schlosser 10 already
identified the two ways in which the exclu-

9 — Itis, nevertheless, worth mentioning the Court’s judgment in
Case C-190/89 Rich [1991] ECR 1-3855, which is particularl
rel to the ion o t}uscase,andtowxchls
return lam, in which the Court had to determine the effect
of other aspects of an arbitration agreement. On that occa-
sion, the Court was asked whether the exchmon Provnded for
in Article 1, point 4, ds to pr orea
national court concerning the appomcmmt “of an arbitrator
and, if so, whether that exclusion also applies where in those
procecdmgs a preliminary issue is mﬁ as to whether an
arbitration agreement exists or is valid.

10 — Report on the Convention of 9 October 1978 on the Acces-
sion of the Kingdom of Denmark, Ireland and the United
Kingdom of Grut Britain and Non.hcm Ireland to the Con-
vention on jus d

and the enfor of judg in
civil and commercial matters and to the Protocol on its
interpretation by the Court of Justice (O] 1979 C 59, p. 71),

known as the ‘Schlosser Report’.
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sion referred to in Article 1, point 4, could be
understood:

“Two divergent basic positions which it was
not possible to reconcile emerged from the
discussion on the interpretation of the rel-
evant provisions of Article 1, second para-
graph, point (4). The point of view expressed
principally on behalf of the United Kingdom
was that this provision covers all disputes
which the parties had effectively agreed should
be settled by arbitration, including any sec-
ondary disputes connected with the agreed
arbitration. The other point of view, defended
by the original Member States of the EEC,
only regards proceedings before national
courts as part of “arbitration” if they refer to
arbitration proceedings, whether concluded,
in progress or to be started.” 1!

41, It is thus quite natural that those two
‘divergent basic posttions which it was not
possible to reconcile’ should have been stated
and argued in detail before the Court.

42. The following considerations have been
put forward in favour of the argument that
the rules set out in the Convention are not
applicable.

11 — Ibid., paragraph 61.
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43. Deco-Line and the German Government,
in particular, 12 have highlighted the risk of a
conflict of decisions which would be intro-
duced if parallel jurisdiction of national courts
hearing interim applications and arbitration
tribunals adjudicating on the substance were
allowed for the purpose of dealing with aspects
of the same dispute. They have cited the
danger that an arbitration clause could be
easily circumvented by a party in favour of
the ordinary courts.

44. Moreover, the German Government
asserts that the interim relief sought is insepa-
rably linked to the subject-matter of the arbi-
tration proceedings in the sense that both
concern the payment of a debt; since the arbi-
tration proceedings are excluded from the
scope of the Convention, the application for
interim relief, which is ancillary to those pro-
ceedings, must be treated in the same way. 13

45. Finally, the United Kingdom Govern-
ment has maintained 1 that the application in
this case to a court for provisional measures
is part of court proceedings ‘which are ancil-
lary to arbitration proceedings’ according to
the definition given in the Schlosser report 15
of proceedings excluded under Article 1, point
4, of the Convention.

12 — Pages 9 and 11 respectively of the French translations of
their observations.

13 — The judgment in Case 143/78 De Cavel [1979] ECR 1055
(hereinafter the ‘De Cavel I judgment’) and the W, v H.
judgment, cited above, both given in connection with pro-
tective measures sought in the context of disputes concerning
the status of persons and rights in property arising out of a
matrimonial relationship, are cited in support of this line of
argument.

14 — Point 8 of its observations.

15 — Paragraph 64.

46. Far from being convinced by that line of
argument, I am of the opinion, together with
the Commission and the plaintiff in the main
proceedings, 16 that the exclusion of ‘arbitra-
tion’ from the scope of the Convention does
not cover the circumstances of this case.

47. The first argument put forward by the
German Government and Deco-Line, it
should be noted, has already been set out in
the Rich case cited above. I shall not
re-examine it since the Court agreed with the
view taken by Advocate General Darmon
who proposed, in his Opinion in that case, 17
that it should be rejected in these terms:

... irreconcilability between an arbitral award
and a national judgment, although obviously
not desirable, is susceptible of remedy. The
ways of remedying the problem have been set
out in a paper dealing with conflicts between
judgments and arbitral awards [Schlosser,
P. “Conflits entre jugement judiciaire et arbi-
trage”, Revue de [larbitrage, 1991, No 3,
p-371]. And its author considered in par-
ticular the situation where a judgment pro-
tected by the Brussels Convention and an
arbitral award conflict and the solutions which
would be applicable in such circumstances. In
any event, it is clear from that paper that the
applicable principles make it possible to say,
according to the conflicting situations, whether
the judgment or the award should prevail.”

16 — Points 18 and 19 and 2.1 respectively of their observations.
17 — Point 103.
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48. I would add that, in the circumstances of
this case, I see an advantage in allowing the
application of the rules of the Convention,
even though the risk of two courts both
claiming jurisdiction cannot be discounted. If
the Convention is not applied, it is difficult to
see how a situation such as that which arose
initially in this case, where arbitration could
not be implemented due to the inertia of one
of the parties, could be resolved. In line with
the Court’s judgment in Rich, cited above,
any proceedings for the appointment of arbi-
trators would, in that case, certainly fall out-
side the scope of the Convention. The risk of
both courts refusing jurisdiction could then
not be discounted.

49. If we set out next to define the purpose
of the exclusion referred to in Article 1, point
4, as it may be inferred from its logical basis
in the mind of the drafters, that provision
cannot be attributed the wide scope suggested
by the German and United Kingdom Gov-
ernments.

50. The reasons for the exclusion are very
clear from the report by Mr P. Jenard: 8

“There are already many international agree-
ments on arbitration. Arbitration is, of course,

18 — Report on the Convention of 27 September 1968 on juris-
diction and the enforcement of judgments in civil and com-
mercial matters (O] 1979 C 59, p. 1), known as the ‘Jenard
report’.

I-7104

referred to in Article 220 of the Treaty of
Rome. Moreover, the Council of Europe has
prepared a European Convention providing a
uniform law on arbitration, and this will prob-
ably be accompanied by a Protocol which
will facilitate the recognition and enforcement
of arbitral awards to an even greater extent
than the New York Convention. This is why
it seemed preferable to exclude arbitration.” 1°

51. The objective was thus to prevent the
Brussels Convention from duplicating pre-
existing or future international provisions.

52. The purpose of the exclusion can there-
fore only be to ensure that the matter of arbi-
tration, as regulated elsewhere, remains out-
side the scope of the Convention.

53. However, the abovementioned interna-
tional agreements relate to very limited aspects
of international disputes: those concerning
arbitration as such. It is thus apparent from
the study made of them by Advocate General
Darmon in his Opinion in the Rich case, cited
above — to which I refer for fuller details —
that they essentially concern ‘the effectiveness
of arbitration agreements and the enforce-

19 — Ibid, p. 13.
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ment of arbitration awards’2° or else ‘the
arbitration agreement, the composition of the
arbitration tribunal, the arbitration proce-
dure, the making of awards, appeals against
awards and recognition and enforcement
thereof’. 21 Those conventions are thus clearly
not intended to deal with all matters which
could constitute the subject-matter of a dis-
pute submitted to arbitration. The extent of
such matters is virtually limitless and, in any
event, variable from one dispute to another.

54. Those are, moreover, the lines along which
the Court has already defined the exclusion
referred to, when it held that ‘... by excluding
arbitration from the scope of the Convention
on the ground that it was already covered by
international conventions, the Contracting
Parties intended to exclude arbitration in its
entirety ...". 22

55. That is why, as is clear from the experts’
reports, the Convention cannot apply ‘to the
recognition and enforcement of arbitral awards
...; it does not apply for the purpose of deter-
mining the jurisdiction of courts and tribu-
nals in respect of litigation relating to arbitra-
tion — for example, proceedings to set aside
an arbitral award; and, finally, it does not

20 ~ Point 10 of the Opinion, which makes reference to the New
York Convention of 10 June 1958.

21 — Point 11 of the Opinion, which makes reference to the Model
Law (Uncitral) of 1985 on international commercial arbitra-
tion.

22 — Rich judgment, cited above, at paragraph 18, emphasis added.

apply to the recognition of judgments given
in such proceedings’. 3

56. In actual fact, the matters covered by the
exclusion are those which “... are ancillary to
arbitration proceedings, for example the
appointment or dismissal of arbitrators, the
fixing of the place of arbitration, the exten-
sion of the time-limit for making awards or
the obtaining of a preliminary ruling on ques-
tions of substance as provided for under
English law known as “statement of special
case” (section 21 of the Arbitration Act 1950).
In the same way a judgment determining
whether an arbitration agreement is valid or
not, or because it is invalid, ordering the par-
ties not to continue the arbitration proceed-
ings, is not covered by the 1968 Convention.’
‘Nor does the 1968 Convention cover pro-
ceedings and decisions concerning applica-
tions for the revocation, amendment, recogni-
tion and enforcement of arbitration awards.’ 2¢

57. However, it should be kept firmly in
mind that ‘matters falling outside the scope of
the Convention do so only if they constitute
the principal subject-matter of the proceed-
ings’. 25

23 — Jenard report, p. 13.
24 — Schlosser report, paragraphs 64 and 65, emphasis added.
25 — Jenard report, p. 10.
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58. In particular, ““arbitration” refers only to
arbitration proceedings. Proceedings before
national courts would therefore be affected
by Article 1, second paragraph, point (4) of
the 1968 Convention only if they dealt with
arbitration as a main issue and did not have
to consider the validity of an arbitration agree-
ment merely as a matter incidental to an
examination of the competence of the court
of origin to assume jurisdiction’. 26

59. The Court has drawn attention to that
consideration: ‘In order to determine whether
a dispute falls within the scope of the Con-
vention, reference must be made solely to the
subject-matter of the dispute. If, by virtue of
its subject-matter, such as the appointment of
an arbitrator, a dispute falls outside the scope
of the Convention, the existence of a prelimi-
nary issue which the court must resolve in
order to determine the dispute cannot, what-
ever the issue may be, justify application of
the Convention.” 27

60. Consequently, as the German Govern-
ment and Deco-Line have rightly pointed out,
we must concern ourselves in this case with
the subject-matter of the dispute brought
before the Netherlands courts, in order to
determine whether it constitutes ‘arbitration’
as defined above and whether it must, there-
fore, be excluded from the application of the
provisions of the Convention.

26 — il:ll;lsscr report, paragraph 62, third subparagraph, emphasis

27 — Rich judgment, cited above, at paragraph 26, emphasis added.
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61. However, it is clear from the account of
the facts and procedures that Van Uden made
an interlocutory application to the Nether-
lands court for, principally, an order requiring
its debtor to pay the amount of four unpaid
invoices due under the terms of the agree-
ment, and, in the alternative, a part only of
the amount of those invoices.

62. Consequently, the subject-matter of its
claim is in no way that of arbitration. 28 It 1s,
rather, a claim in a matter relating to a con-
tract 2 in the sense that ‘the basis for {it] is
the failure to comply with a contractual obli-
gation’. 30

63. That consideration is not, in my view,
affected in any way by the fact that the dis-
pute brought before the Netherlands courts
can be regarded, as the German Government
and Deco-Line suggest, as ancillary to the
principal arbitration proceedings.

64. The Court has held that ‘... the general
scheme of the Convention does not neces-
sarily link the treatment of an ancillary claim

28 — See, to this effect, the observations of Tagaras, H. on the
Rich judgment, cited above, in Cabiers de droit ewropéen,
1992, p. 668, 670. That author distinguishes between dis-
putes connected with the operation of arbitration agree-
ments and disputes the subject-matter of which is a substan-
tive issue which would normally fall within the scope of the
Convention but in wl'nch thc defendant may invoke an arbi-
tration h the Co is endrely
pphcable in the case of the £ former, the latter fall within the
of the Convention as regards the jurisdiction of the
ordinary courts (the author points out that they may, how-
ever, raise some delicate issues for recognition and enforce-
ment).
29 — See below, at point 81 of this Opinion.
30 — Casc 9/87 Arcado {1988) ECR 1539, paragraph 13.
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to that of a principal claim’3! in the sense
that a claim is not excluded from the scope of
the Convention merely because the principal
claim to which it is ancillary is excluded from
it.

65. Once again, the decisive criterion is the
subject-matter of the proceedings: ‘Ancillary
claims ... come within the scope of the Con-
vention according to the subject-matter with
which they are concerned and not according
to the subject-matter involved in the principal
claim’, 32

66. I do not, therefore, find any argument
capable of convincing the Court among those
put forward in favour of holding the provi-
sions of the Convention inapplicable.

67. I realise, of course, that it may be thought
unsatisfactory that application might be made
simultaneously to an arbitration tribunal and
a national court in connection with the same
dispute.

68. Nevertheless, I am of the view that, in
such circumstances, reference should be made
to the rules of national law ‘since the Brus-

31 — Judgment in Case 120/79 De Cavel [1980] ECR 731, at
paragraph 8, hereinafter the ‘De Cavel I1 judgment’.

32 — Ibid., at paragraph 9.

sels Convention cannot be extended beyond
what is covered by its subject-matter’. 33

69. Consequently, the objection that a court
lacks jurisdiction over a dispute with which it
is seised, the subject-matter of which con-
cerns a matter covered by the Convention,
and that a panel of arbitrators should have
jurisdiction, falls outside the scope of the
Court’s supervision. The resolution of that -
issue is a matter solely for the national court,
by application of the lex fori.

70. However, in this case it is sufficient to
point out that the Netherlands court based its
jurisdiction on Article 1022(2) of the Code of
Civil Procedure, which expressly provides
that an arbitration clause does not preclude
the jurisdiction of a court to hear interim
applications.

71. In any event, as the Schlosser report
pointed out, such ‘differing basic positions
lead to a different result in practice only in
one particular instance’: 34 ‘If a national court
adjudicates on the subject-matter of a dispute,
because it overlooked an arbitration agree-
ment or considered it inapplicable, can rec-
ognition and enforcement of that judgment
be refused in another State of the Commu-
nity on the ground that the arbitration agree-
ment was after all valid and that therefore,

33 — Audit, B.: ‘L’arbitre, le juge et la convention de Bruxelles’,
L’internationalisation du droit — Mélanges en Ihonneur
d’Yvon Loussouarn, Dalloz, 1994, pp. 15, 19.

34 — Paragraph 61 at the end.
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pursuant to Article 1, second paragraph, point
(4), the judgment falls outside the scope of
the 1968 Convention?’ According to the
expert, that difficulty alone is easily disposed
of: ‘the court in the State addressed can no
longer re-open the issue of classification; if
the court of the State of origin, in assuming
jurisdiction, has taken a certain view as to the
applicability of the 1968 Convention, this
becomes binding on the court in the State
addressed’. 35

72. 1 therefore conclude that the existence of
arbitration proceedings does not preclude the
application of the provisions of the Conven-
tion in this case.

73. Having dealt with that preliminary point,
I now come to the questions referred by the
national court.

B — The application of Article 5, point 1, of
the Convention

74. By its first question, the Hoge Raad asks
the Court whether Article 5, point 1, of the
Convention confers jurisdiction on the court
seised to hear and determine a claim brought
in interim proceedings, as provided for by the
Code of Civil Procedure, for an order

35 — Paragraph 62 at the end.
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requiring the debtor, as immediate provisional
relief, to pay a sum due, or whether its juris-
diction to hear the interim application under
that provision is subject to a condition that
the debt be enforceable within its territorial
jurisdiction.

75. The third question presupposes that the
Court regards that condition as necessary for
the application of Article 5, point 1, of the
Convention: if so, must it be fulfilled when
the application is made to the court, or is it

sufficient that it will probably be fulfilled in
the future?

76. It is, in fact, a question of determining
whether interim proceedings such as those in
this case fall within the scope of Article 5,
point 1, of the Convention and, if so, under
what conditions.

77. Although the wording of the first ques-
tion shows that the Hoge Raad seems to con-
sider it established that the Netherlands court
has jurisdiction to hear and determine the
substance of the dispute between the parties,
it should nevertheless be briefly ascertained,
before examining whether that jurisdiction
extends to the interim proceedings, whether
that is so.

78. I note at once, moreover, that, with the
exception of Deco-Line, no one disputes that,
short of excluding the application of the rules
of the Convention by an interpretation, which
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I have not accepted, of Article 1, point 4, of
the Convention, the Netherlands court hearing
interlocutory applications has jurisdiction
under Article 5, point 1, to hear and deter-
mine Van Uden’s claim.

79. As we know, that provision leaves it open
to the plaintiff, if he prefers, to sue the defen-
dant, not in the courts having general juris-
diction in principle for the place where the
defendant 1s domiciled, but in the courts
having the closest link with a dispute ‘in mat-
ters relating to a contract’, so that, ... because
of the close links created by a contract between
the parties thereto, it should be possible for
all the difficulties which may arise on the
occasion of the performance of a contractual
obligation to be brought before the same
court: that for the place of performance of the
obligation’. 3¢

80. That additional, optional jurisdiction pre-
supposes that a number of conditions are ful-
filled, as they are in this case.

81. First, since Article 1, point 4, does not
apply, there is no doubt that the dispute sub-
mitted for determination by the court consti-
tutes a ‘matter relating to a contract’. Although
it is sometimes difficult to be certain that a
dispute constitutes such a matter, which the
Court regards as an independent concept, 37 a

36 — Case 34/82 Peters [1983] ECR 987, paragraph 12.
37 — Ibid., paragraph 10.

claim for payment of the whole or part of a
sum due under an agreement ... finds its very
basis in that agreement and consequently con-
stitutes a matter relating to a contract within
the meaning of Article 5, point 1, of the Con-
vention’ since ‘the basis for [it] is the failure
to comply with a contractual obligation’. 38

82. Second, the ‘place of performance of the
obligation in question’ can, in this case, be
determined without difficulty. There is only
one obligation in question in the present case:
Deco-Line’s financial obligation towards Van
Uden, and ... the place of performance of the
obligation to pay ... is to be determined pur-
suant to the substantive law governing the
obligation in dispute under the conflict rules
of the court seised’. 3 However, the Nether-
lands appeal court found that ‘payment of the
charter hire owed by Deco-Line was to take
place in the Netherlands’. 40

83. Consequently, the Netherlands court
seised does have jurisdiction under Article 5,
point 1, of the Convention. It is, in my
opinion, of little relevance that Van Uden’s
application was made in interim proceedings.

38 — Arcado, cited above, paragraphs 12 and 13.

39 — Case C-288/92 Custom Made Commercial {1994] ECR
1-2913, pzragrag_h 29, which applies the principles identified
in Case 12/76 Tessili (1976] E(E.R 1473, paragraph 13, and
Case 266/85 Shenavai [1987) ECR 239, paragraph 7.

40 — Paragraph 9 of the judgment given by the Gerechtshof, The
Hague, reproduced on page 6 of the French translation of
the observations lodged by Deco-Line.
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84. In the first place, it must be remembered,
Article 1 of the Convention provides that the
Convention is to apply ‘“whatever the nature
of the court or tribunal’ seised.

85. Moreover, the nature of the relief sought
is immaterial under the Convention. In its De
Cavel I judgment cited above, the Court held
that ‘in relation to the matters covered by the
Convention, no legal basis is to be found
therein for drawing a distinction between
provisional and definitive measures’. 41

86. In the same way, and irrespective of how
the interim relief sought by Van Uden is to
be classified for the purpose of the Conven-
tion, 42 I see no reason to draw a distinction,
in the context of the application of Article 5,
point 1, according to the nature of the pro-
ceedings instituted. As Advocate General
Warner pointed out in his Opinion in the De
Cavel I case cited above, ‘[i]t would be odd
if the applicability of the Convention
depended on the particular forum or type of
procedure chosen by the plaintiff, petitioner
or other claimant’. 43

41 — At paragraph 9.

42 — This aspect will be dealt with below in the context of the
examination of Article 24,

43 — Page 1071, final paragraph.
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87. Article 24 of the Convention does not in
any way affect that conclusion.

88. Even if it were to be considered that the
interim relief sought by Van Uden 1s a ‘pro-
visional’ or ‘protective’ measure within the
meaning of Article 24, 4 that provision is not
intended to confer exclusive jurisdiction in
the matter. It merely authorises a court which
does not have jurisdiction as to the substance
of the matter to take such measures, within
the scope of the matters covered by the Con-
vention, where the plaintiff chooses to apply
to it rather than to the courts of another
Contracting State which have jurisdiction as
to the substance of the matter.

89. The fact remains that the plaintiff is per-
fectly entitled not to make use of that right
and to abide by one of the other grounds of
jurisdiction provided for by the Convention.
Thus, the court which has jurisdiction as to
the substance of the matter under Article 5,
point 1, has, a fortiori, jurisdiction to hear
and determine an application for a ‘provi-
sional’ or ‘protective’ measure within the
meaning of Article 24: “... Article 24 allows
the plaintiff an option, but does not prevent
him, if he so prefers, from applying for pro-
visional or protective measures to the court
having jurisdiction as to the substance of the
matter; that jurisdiction as to the substance
naturally always implying jurisdiction to order
provisional or protective measures’. 45

44 — In this respect, see the arguments below dealing with Article
24,

45 — Gaudemet-Tallon, H., cited above, point 267.
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90. The relief sought from the court applied
to under Article 5, point 1, must, of course,
fall within the scope of the Convention. Since,
in my opinion, there were no grounds for
applying Article 1, point 4, and since the
subject-matter of the dispute brought before
the Netherlands court was contractual, that
was the case here.

91. The second part of the first question asks
the Court to make it clear whether the juris-
diction exercised under Article 5, point 1, in
interim proceedings for an order requiring
the debtor to pay a sum of money is subject
to the further condition that the decision
given should be enforceable in the State of
the court hearing the application.

92. This question raised by the Hoge Raad
probably stems from the fact that the relevant
provisions of its national law specify such a
condition, 4 whereas the defendant in the
main proceedings does not possess any seiz-
able assets in the Netherlands.

93. However, as the German Government
points out,* no such requirement is con-
tained in Article 5, point 1.

46 — Sce point 13 of this Opinion.
47 — Page 8 of the French translation of its observations; see also
to this effect the observations of Van Uden, at point 1.4.

94. Moreover, that provision makes no refer-
ence to national provisions. On the contrary,
it designates directly the courts having juris-
diction. It would therefore be incompatible
with that direct designation to make jurisdic-
tion subject to requirements of national law.

95. Furthermore, as the Commission points
out, *¢ it would be absurd to make jurisdic-
tion under Article 5, point 1, dependent on
the condition that the order granting interim
relief should be capable of taking effect in the
State of the court hearing the application,
when the Brussels Convention was specifi-
cally drawn up in order to ensure the ‘free
movement of judgments’ in the Common
Market. 4 In particular, Title III makes it
possible to guarantee in the Contracting States
the expeditious and summary recognition and
enforcement of a decision given in another
Contracting State.

96. I therefore conclude, with regard to the
first question, without there thus being any
need to answer the third question, that a court
having jurisdiction under Article 5, point 1,
of the Convention has that jurisdiction irre-
spective of the nature of the proceedings in
which the application was made to it. It may
therefore, by virtue of that jurisdiction, in
interim proceedings order the payment of a
sum of money as immediate provisional relief,
without its jurisdiction being made subject to

48 — Point 24 of its observations.

49 — Case 145/86 Hoffmann [1988] ECR 645, paragraph 10,
which reproduces the wording of the Jenard report, p. 42.
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the condition that the order be enforceable in
the State concerned.

97. Two conclusions must be drawn from

that.

98. On the one hand, since the court hearing
the interim application has jurisdiction, in its
capacity as the court for the ‘place of perfor-
mance of the obligation in question’, in mat-
ters relating to a contract, it is not required to
refer to the grounds of jurisdiction provided
for by its national law. In particular, it is not
necessary to rely on Article 126(3) of the
Code of Civil Procedure (which is included
in the list of rules of exorbitant jurisdictions
in the second paragraph of Article 3 of the
Convention and may not, therefore, be relied
on in order to sue a defendant in the Neth-
erlands courts).

99. On the other hand, in so far as the Court
holds, as I propose that it should, that the
Netherlands court has jurisdiction under
Article 5, point 1, to hear and determine the
application for interim relief, it is not neces-
sary to ascertain whether its jurisdiction can
also be based on Article 24. There is, in prin-
ciple, no need to answer Questions 4 to 8.

100. I therefore put forward only in the alter-
native the following arguments concerning
that provision.
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C — Article 24 of the Convention

101. During the national proceedings, the
President of the Rechtbank, Rotterdam, held
that he had jurisdiction to hear and determine
the application made by Van Uden in kort
geding proceedings, not under Article 5, point
1, of the Brussels Convention, even though,
as we have just seen, that possibility was open
to him, but under Article 24.

102. By its fourth to eighth questions, the
court making the reference therefore seeks to
ascertain whether Article 24 of the Conven-
tion covers an application such as that made
in the main proceedings and, if so, under what
conditions.

103. The Court is thus once again faced
(fourth question) with the issue of whether
immediate provisional relief, applied for on
grounds of pressing urgency and ordered in
kort geding proceedmgs, may be regarded as
a provxsmnal’ or ‘protective’ measure within
the meaning of Article 24 of the Convention.
That was also one of the questions referred to
the Court by the Hoge Raad in the W. v A.
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case cited above.5° On that occasion, the
Court was not required to rule on this issue. 5

104. The other questions submitted essen-
tially ask the Court to clarify the conditions
of application of Article 24. They are of two
types: two (Questions 4 and 6) are concerned
with ‘provisional’ or ‘protective’ measures,
the others (Questions 5, 7 and 8) with juris-
diction.

1. The concept of provisional or protective
measures

105. Article 24 obviously applies only if the
‘provisional’ or ‘protective’ measures sought
fall within the scope ratione materiae of the
Convention: ‘[Article 24] cannot ... be relied
on to bring within the scope of the Conven-
tion provisional or protective measures
relating to matters which are excluded there-
from’. 52 As we have seen, that is the case in
this instance.

50 — The same question has been referred to the Court by the
Bundesgerichtshof, which is required to rule on the recogni-
tion a.nf enforcement of a judgment given by the Arrondisse-
mentsrechtbank, Lecuwarden, in kort geding proceedings, in
Case C-99/96 Mietz (published in OJ 1996 é 145), currently
pending.

51 — It held that the relief applied for in the main proceedings
constituted a matter (rigiu in property arising out of a mat-

imonial relationship) excluded from the scope of the Con-

vention.
52 — Y;ov H., paragraph 12, and de Cavel I, paragraph 9, cited
above.

106. With regard to the measures envisaged
by that provision, which, as the Court has
held, may serve ... to safeguard a variety of
rights®, 53 academic writers often draw atten-
tion to the difficulty of defining their content.
Indeed, ‘the absence of a uniform definition
of the concept of provisional and protective
measures established by the Brussels Conven-
tion is liable to result in appreciably different
systems of legal protection in the Member
States’. 54

107. The Court has in any event opted for a
‘Community’ definition of the concept:

‘The expression “provisional, including pro-
tective, measures” within the meaning of
Article 24 must ... be understood as referring
to measures which, in matters within the
scope of the Convention, are intended to pre-
serve a factual or legal situation so as to safe-
guard rights the recognition of which is sought
elsewhere from the court having jurisdiction
as to the substance of the matter.” 55

108. Can measures ordered in proceedings
on an application for interim relief under

53 — Case C-261/90 Reichert and Others [1992] ECR 1-2149,
pangaph 32, hereinafter the ‘Reichert 11 judgment’, and the
De Cavel I judgment, paragraph 8, cited above.

54 — Tarzia, G.: ‘Les mesures provisoires dans les pays de la
C. E. E’, Annales de droit de Lowvain, 1996, No 1, p. 163,

point 1.
55 — Reichert I judgment, cited above, at paragraphs 34 and 35,
in which, on the basis of that definition, the Court held that

the action paulienne in French law did not come within the
scope of Article 24.
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Netherlands law, as provided for by Article
289 et seq. of the Netherlands Code of Civil
Procedure, be regarded as satisfying such a
definition?

109. That question is justified, according to
one writer, because the procedure of
applying for interim relief (kort geding) has
undergone very considerable changes in Neth-
erlands practice. From an expeditious and
provisional procedure, it has to a large extent
become a procedure for urgent cases with
definitive character ... Indeed, social or eco-
nomic issues of major importance which
demand an urgent solution, such as, for
example, an injunction to end a strike, are
often the subject-matter of an application for
interim relief, the substance of which will not
be further discussed by the ordinary courts.
In fact, in the Netherlands, courts hearing
applications for interim relief make very little
use of the power available to them to enjoin
the parties to bring an action on the substance
of the matter within a certain time, which
deprives the procedure of most of its provi-
sional character’. 56

110. That is because, according the classifica-
tton proposed by another writer, 57 the Neth-
erlands kort geding, like the French référé-
prowszon, for example, is one of those
‘measures totally or partly anticipatory of the
decision on the substance’ which differ from
the more conventional provisional measures
which exist in other legal systems, such as
‘protective measures in the narrow sense of
the term [which] are designed to ensure per-

56 — Droz, G. A. L., commentary on the judgment in the W. v
H, case, cited abovc, in: Revue critique de droit international
privé, 1984, p. 354, point 4.

57 — Tarzia, G., cited above, point 2.
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formance or bring about an advance on per-
formance’, or ‘temporary and protective mea-
sures for the provisional resolution of the
factual situation in relation to a disputed legal
relationship’.

111. According to certain writers, however,
‘it may ... be considered that the letter of
Article 24 imposes a rigorous distinction
between provisional and substantive mea-
sures, so that any measure anticipating the
decision on the substance would cease to be
provisional within the meaning of the Brus-
sels Convention’. 58 That was also the opinion
of the Commission in the W, v H. case cited
above.

112. However, I do not think that a measure
such as that ordered in the interim proceed-
ings in this case on the basis of Article 289 et
seq. of the Code of Civil Procedure, requiring
the debtor to pay a sum as immediate provi-
sional relief, 5 can be regarded as ‘intended to
preserve a factual or legal situation so as to
safeguard rights the recognition of which is
sought elsewhere from the court having juris-
diction as to the substance of the matter’.

58 — Bischoff, J.-M. and Huet, A.: ‘Chronique dc 1unsprudence
de la Cour de Justice des
Journal du droit international, 1982, No 1, pp 942, 947.

59 — Because of the diversity of measures which can be granted
in kort geding proceedings, I shall not deal with such pro-
ceedings in the nght of A.ruclc 24 of the Convention in gen-
eral terms, as requested by the Hoge Raad in its fourth ques-
tion. I shall confine my observations to the proceedings as
instituted in this particular case. Questions 4 and 6 will
therefore be consnf ed together.
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113. On the one hand, the pecuniary char-
acter of such a measure is not such as to pre-
clude it from being characterised as ‘provi-
sional’ or ‘protective’.

114. That was, in any event, what the Court
held in its judgment in Case 125/79 Denilauler
[1980] ECR 1553. On that occasion, reference
was made to the Court by a German appeal
court asked to register for enforcement an
order made by a French court, declared pro-
visionally enforceable, authorising a creditor
to freeze the account of a debtor at a bank in
Germany. Although the Court did not
expressly rule on the classification of such a
measure in the light of Article 24, it refused
to allow the enforcement order in that case
only because the proceedings in the French
court had not involved the hearing of both
parties, and thus had not respected the rights
of the defence. In so doing, it seems to me
that the Court implicitly acknowledged that
such measures, while capable of being classi-
fied as ‘provisional’ or ‘protective’ within the
meaning of Article 24, could not be covered
by the provisions of Title III unless they had
been ordered pursuant to adversary proceed-
ings.

115. Another example can be found in a recent
order ¢ which, although not made in the
context of the Brussels Convention but on
appeal against an order of the President of the
Court of First Instance made in interlocutory
proceedings, seems to me to identify some
principles which may guide the Court in

60 — Order in Case C-393/96 P(R) Antonissen v Council and
Commission [1997] ECR 1-441.

giving the interpretation requested from it.

While:

‘(t]he wording of the order under appeal ...
appears to indicate that a measure granting
(by way of advance) a part of the compensa-
tion claimed in the main proceedings and
seeking to protect the applicant’s interests
until judgment is delivered in those proceed-
ings is inconsistent with the conditions for or
nature of an interim application, irrespective
of the factual and legal circumstances of the
individual case’, 61

it was held that:

‘[i]t is not possible ... to rule out in advance,
in a general and abstract manner, that pay-
ment, by way of an advance, even of an
amount corresponding to that sought in the
main application, may be necessary in order
to ensure the practical effect of the judgment
in the main action and may, in certain cases,
appear justified with regard to the interests
involved’. 62

116. Moreover, the relief sought in the kort
geding proceedings is certainly intended to

61 — Ibid,, at paragraph 35.
62 — Ibid., at paragraph 37.
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achieve the ‘recognition of rights sought else-
where from the court having jurisdiction as
to the substance of the matter’, in the sense
that it does not have definitive character.

117. Article 292 of the Code of Civil Proce-
dure lays down that such relief must be
without prejudice to the main action. It does
not, therefore, constitute res judicata. Conse-
quently, the proceedings provided for in
Article 289 et seq. are intended by that legis-
lation to be provisional in character.

118. The fact that the current trend of prac-
tice in the Netherlands courts frequently
seems to mean that no proceedings on the
substance of the matter are either pending
when the application for interim relief is made
or instituted subsequently does not in any
way detract from the foregoing consideration.

119. Indeed, if, despite the merely provisional
status which it is intended to have, the mea-
sure acquires definitive character, that is only
because of the attitude of the parties. As the
Commission points out: ‘If the defendant
submits to the judgment, the fact that what is
intended as a provisional measure acquires
definitive character must be attributed to that
submission. Similarly, where the defendant
does not apply for the annulment of a mea-
sure ordered in interlocutory proceedings,
although there are no proceedings pending on
the substance of the matter, that decision is a
matter for the defendant alone and does not
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alter the provmonal character of the measure
in any way.’

120. I therefore conclude, in answer to the
fourth and sixth questions, that a provision-
ally enforceable measure requiring a debtor
to pay a sum of money, ordered pursuant to
Article 289 et seq. of the Code of Civil Pro-
cedure, is a ‘provisional’ or ‘protective’ mea-
sure within the meaning of Article 24 of the
Brussels Convention.

2. Courts having jurisdiction

121. By allowing application to be made to
the courts of a Contracting State, ‘even fif,
under this Convention, the courts of another
Contracting State have jurisdiction as to the
substance of the matter’, Article 24 is intended
to apply irrespective of which jurisdictional
rule is laid down by the Convention for dis-
posing of the substantive issues. Consequently,
each court must determine its jurisdiction
according to the lex fori.

122. Within the powers thus conferred on
the national court by Article 24 of the Con-
vention, the Court has held that the national
court must ‘... make its authorisation subject
to all conditions guaranteeing the provisional

63 — Point 37 of its observations.
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or protective character of the measure
ordered’. &

In particular, the Court emphasised that: “...
the granting of this type of measure requires
particular care on the part of the court and
detailed knowledge of the actual circum-
stances in which the measure is to take effect.
Depending on each case and commercial prac-
tices in particular, the court must be able to
place a time-limit on its order or, as regards
the nature of the assets or goods subject to
the measure contemplated, require bank guar-
antees or nominate a sequestrator ...".

123. Do more specific conditions apply to
the exercise of jurisdiction?

(2) The requirement that proceedings should
also be pending before another court having
jurisdiction as to the substance of the matter

124. By its fifth question, the Hoge Raad
seeks to ascertain whether the jurisdiction
conferred pursuant to Article 24 necessarily
presupposes that substantive proceedings on
the main issue are, or may become, pending
before another court.

64 — Denilauler judgment, cited above, paragraph 15.

125. Inanswer to this question, I concur with
the opinton expressed by a number of writers:
‘... Article 24 applies regardless of whether
substantive proceedings on the main issue are
or are not pending before another court ... Of
course, Article 24 does not require a substan-
tive action on the main issue to have already
been brought before one court in order for a
provisional or protective measure to be sought
from another court ... 65

126. As the Commission points out, 6 it is
sufficient to refer to the wording of Article
24, which provides the applicant with an
additional ground of jurnsdiction, ‘even if,
under this Convention, the courts of another
Contracting State have jurisdiction as to the
substance of the matter’. ¢

127. The jurisdiction conferred pursuant to
Article 24 applies only to provisional or pro-
tective measures. The possibility of disposing
of the substantive issues of the case therefore
remains, as we have seen, unaffected by that
provision. However, the court from which
such provisional or protective measures are
sought will not necessarily be the same as the
court having jurisdiction pursuant to Sections
2 to 6 of Title II of the Convention to hear
and determine the substantive issues of the
case. That is why Article 24 makes it clear
that the fact that another court has jurisdic-
tion as to the substance of the matter does
not in any way preclude the aforementioned
court, which is ‘.. best able to assess the

65 — Bischoff, J.-M. and Huet, J., cited above, p. 947.
66 — Point 41 ct seq. of its observations.
67 — Emphasis added.
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circumstances which may lead to the grant or
refusal of the measures sought or to the laying
down of procedures and conditions which
the plaintiff must observe in order to guar-
antee the provisional and protective character
of the measures ordered...’, 8 from ordering
the measures at issue.

128. There is no point, in this context, in
requiring that substantive proceedings on the
main issue be already pending. It is sufficient
in this regard that the possibility of disposing
of the substantive issues exists. I have pointed
out that Article 292 of the Code of Civil Pro-
cedure guarantees the principle that such pro-
ceedings may be brought.

129. In answer to the fifth question, I there-
fore conclude that the jurisdiction provided
for under Article 24 of the Convention is not
conditional upon the prior commencement of
substantive proceedings on the main issue. It
is sufficient in this regard that the possibility

of bringing such proceedings exists.

(b) The possibility for the court to hold that
it can hear the application under a rule of
exorbitant jurisdiction

130. If the court from which a provisional or
protective measure is sought pursuant to
Article 24 determines its jurisdiction according

68 — Denilaxler judgment, cited above, at paragraph 16.
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to the lex fori, it may be wondered whether
all the international jurisdictional rules of the
Contracting States can serve as the basis for
the exercise of jurisdiction by their courts in
matters relating to provisional or protective
measures or whether, on the contrary, Article
24 leads to the exclusion of certain jurisdic-
tions. Can a court having jurisdiction under
Article 24, for example, be allowed to give
judgment on the basis of a national legal rule
of exorbitant jurisdiction of the kind referred
to in Article 3 of the Convention? That is the
substance of the first part of the seventh
question.

131. The German Government points out
that the answer to this question is particularly
important because, ‘under the third paragraph
of Article 28 of the Brussels Convention, the
international jurisdiction of the court applied
to may not be reviewed when recognising
and ordering the enforcement of an interim
measure, and because the rules relating to
jurisdiction are not a matter of public policy
within the meaning of Article 27, point 1, of
the Brussels Convention’. &°

132. As we know, Article 3 establishes the
principle that a defendant may be sued in the
courts of a Contracting State other than that
in which he is domiciled ‘only by virtue of
the rules set out in Sections 2 to 6 {of Title II
of the Convention]’.

69 — Point I1(4)(c) of its observations.



VAN UDEN v DECO-LINE

133. However, Article 24 is the sole provi-
sion in Section 9 of that title. Consequently,
the provisions of Article 3 do not appear to
be applicable to it.

134. To allow the exercise of an exorbitant
jurisdiction in the context of the reference
made by Article 24 to the lex fori does not
appear to me to distort the meaning of the
exclusion provided for in Article 3.

135. On the contrary, I see an advantage in it.
In view of the urgency which generally under-
lies the making of such applications, the person
seeking a measure intended to preserve a fac-
tual or legal situation must be able to apply
to his nearest court.

136. The jurisdiction of the courts of the
plaintff’s domicile is certainly accepted in
such a case, contrary to the rule of principle
established by Article 2. However, measures
ordered under the jurisdiction conferred by
Article 24 will necessarily have ‘provisional’
or ‘protective’ character. Once such measures
have been ordered, it will then be for the
party concerned — in some cases the defen-
dant — to commence proceedings in the court
having jurisdiction as to the substance of the
matter, if that has not already been done.

(c) The requirement that the measure be
capable of enforcement in the State of the
court hearing the application

137. Certain writers sometimes add a further
condition: that the court seised should not
assume jurisdiction to adopt the measures
referred to in Article 24, even though its law
may give it such jurisdiction, where its deci-
sion could be complied with only by way of
proceedings to obtain an enforcement order;
on that view, the court would adopt such
measures only if its decision could be com-
plied with in the territory of its State. 70

138. The extremely general terms in which
Article 2571 is couched mean that decisions
ordering provisional or protective measures
fall within the scope of Title III of the Con-
vention: ‘Article 24 does not preclude provi-
sional or protective measures ordered in the
State of origin pursuant to adversary proceed-
ings ... from being the subject of recognition
and an authorisation for enforcement on the
conditions laid down in Articles 25 to 49 of
the Convention.” 72

70 — Sex, to this effect, Béraudo, J.-P. in Juris-Classewr ‘Exrope’,
vol. 6, part 3030, point 39; Gaudemet-Tallon, H., cited above,
point 271; Gothot, P. znd Holleaux, D., cited zbovc, points
202 and 203

71 — Under which: ‘For the purposes of this Convention, “judg-

ment” means any judgment given by a court or tribunal of
a Contractin, vf State, whatever the judgment may be called

includin, ecree, order, d or writ of
well as the dctc- ination of costs or by an oﬁiocr
of the court.’

72 — Denilasuler judgment, cited above, at paragraph 17.
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139. A court of a Contracting State may thus
have jurisdiction to order such a measure even
if it can be enforced only in another Con-
tracting State. Moreover, in the De Cavel I
and Denilauler judgments cited above, the
Court did not dispute that a French court can
order protective measures relating to prop-
erty situated in Germany (placing under seal
and freezing of assets in the De Cavel I case;
freezing of a bank account in the Denilauler
case). And in both cases, although the French
decisions did not come within the system of
recognition and enforcement provided for by
the Brussels Convention, that was for reasons
connected with the matter at issue and the
rights of the defence respectively.

IV — Conclusion

140. Consequently, in answer to the second
part of the seventh question, there can be no
requirement making a court’s jurisdiction
under Article 24 dependent on fulfilment of
the condition that the relief granted by the
court must be capable of enforcement in the
territory of its State.

141. The eighth question therefore becomes
devoid of purpose.

142. In the light of the foregoing I propose that the Court give the following replies

to the Hoge Raad der Nederlanden:

(1) The jurisdiction in matters relating to a contract exercised by a court under
Article 5, point 1, of the Convention on Jurisdiction and the Enforcement of
Judgments in Civil and Commercial Matters, signed at Brussels on 27 Sep-
tember 1968, applies irrespective of the nature of the proceedings in which
application is made to that court. In particular, a court of a Contracting State
may have jurisdiction, under that provision, to hear and determine a claim
brought in interim proceedings for an order requiring the debtor, as immediate
provisional relief, to pay a sum to the creditor, without its jurisdiction being
made dependent on the fulfilment of conditions other than those specified in
Article 5, point 1, such as the condition that the decision given be capable of
enforcement in the State of the court hearing the application.

(2) The fact that the parties have agreed on an arbitration clause is relevant, if at
all, only under the lex fors, pursuant to which it is for the court hearing the
application to make sure that it has jurisdiction.
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143. In the alternative:

€)

(4)

®)

In answer to the fourth and sixth questions:

Article 24 of the Convention must be interpreted as meaning that the concept
of ‘provisional’ or ‘protective’ measures to which it refers covers the possibility,
as provided for in Article 289 et seq. of the Netherlands Code of Civil Pro-
cedure, of applying on grounds of pressing urgency to the President of the
Arrondissementsrechtbank for an order requiring the debtor, as immediate pro-
visional relief, to pay a sum of money in performance of a contractual obliga-
tion.

In answer to the fifth question:

It is immaterial, in the context of the application of Article 24 of the Conven-
tion, whether substantive proceedings on the main issue are, or may become,
pending, provided that the possibility of bringing such proceedings before a
court exists in national law.

In answer to the seventh question:

Likewise, it is immaterial whether the court bases its jurisdiction under Article
24 of the Convention on a provision of its national law referred to in the
second paragraph of Article 3 of the Convention.

The court’s jurisdiction under Article 24 of the Convention may not be made
dependent on fulfilment of the condition that the measure which it adopts be
capable of enforcement in the territory of its State.
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