
OPINION PURSUANT TO ARTICLE 228 OF THE EC TREATY 

OPINION 2/94 OF THE COURT 
28 March 1996 

(Accession by the Community to the European Convention for the 
Protection of Human Rights and Fundamental Freedoms) 

The Court of Justice has received a request for an Opinion, lodged at the Registry 
of the Court on 26 April 1994, from the Council of the European Union pursuant 
to Article 228(6) of the EC Treaty, which provides: 

'The Council, the Commission or a Member State may obtain the opinion of the 
Court of Justice as to whether an agreement envisaged is compatible with the pro­
visions of this Treaty. Where the opinion of the Court of Justice is adverse, the 
agreement may enter into force only in accordance with Article N of the Treaty on 
European Union.' 

Summary 

I — The request for an Opinion 

1. The Council, represented by J.-C. Piris, 
Director-General of the Legal Service, 
J.-P. Jacqué, Director in the Legal Service, 
and A. Lo Monaco, of its Legal Service, 
acting as Agents, requests the Opinion of the 
Court on the following question: 

'Would the accession of the European Com­
munity to the Convention for the Protection 
of Human Rights and Fundamental Free­
doms of 4 November 1950 (hereinafter "the 
Convention") be compatible with the Treaty 
establishing the European Community?' 

2. According to the Council, no decision on 
the principle of opening negotiations can be 
taken until the Court has considered 
whether the envisaged accession is compati­
ble with the Treaty. 

In its oral observations, the Council, whilst 
recognizing that the text of the envisaged 
agreement does not yet exist, submits that 
the request is admissible. The Council has 
not committed a misuse of procedure but is 
confronted by fundamental issues concern­
ing legal and institutional order. Further­
more, the convention to which the Commu­
nity would accede is known and the legal 
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issues to which accession gives rise are suffi­
ciently clear for the Court to be able to give 
an Opinion. 

3. The Council, setting out the aim and 
objectives of the agreement envisaged, states 
its position on the scope of accession, Com­
munity participation in control bodies and 
the modifications which would have to be 
made to the Convention and the Protocols. 

4. With regard to the scope of accession, the 
Council states that each Community will 
have to adhere to the Convention within the 
framework of its powers and within the lim­
its of the scope of its law. Accession should 
cover the Convention and the Protocols 
which have come into force and been ratified 
by all the Member States of the Community. 
Such accession should not have any effect on 
the reservations entered by the Member 
States, parties to the Convention, which will 
continue to apply in the areas falling within 
national jurisdiction. The Community would 
agree to submit to the machinery for individ­
ual petitions and inter-State applications; 
actions between the Community and its 
Member States would, however, have to be 
excluded in recognition of the monopoly 
conferred in such matters by Article 219 of 
the EC Treaty on the Court of Justice. 

5. With regard to Community participation 
in control bodies, in particular the future sin­
gle Court of Human Rights, there are vari­
ous possible solutions: no Community 

judge, appointment of a permanent judge 
with the same status as the other judges, or 
the appointment of a judge with special sta­
tus, entitled to vote only in cases concerning 
Community law. That judge would not be a 
member of the Court of Justice at the same 
time. The procedure for appointing the judge 
would be governed by the Convention on 
the understanding that the appointment of 
candidates proposed by the Community 
would be an internal Community matter. 
Community participation in the Committee 
of Ministers would not be envisaged; the 
Committee would moreover no longer have 
any function in the future judicial frame­
work. 

6. It would be necessary to amend the Con­
vention and the Protocols which are cur­
rently open to accession only by Member 
States of the Council of Europe. The Com­
munity does not propose to join the Council 
of Europe. It would similarly be necessary to 
modify the technical provisions providing 
for the Member States of the Council of 
Europe to intervene in the control machin­
ery of the Convention. In the event of acces­
sion, the Community would be bound only 
within the limits of its powers. There would 
have to be machinery enabling the Commu­
nity and the Member States to determine the 
division of competence before the Conven­
tion authorities. 

7. In reviewing the conformity of accession 
with the Treaty, the Council considers the 
Community's competence to conclude the 
agreement envisaged and the compatibility of 
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the system of courts under the Conventior 
with Articles 164 and 219 of the Treaty. 

8. The Council recognizes that the Treaty 
confers no specific powers on the Commu­
nity in the field of human rights. Such right! 
are protected by way of general principles oi 
Community law. The need for such protec­
tion, reaffirmed by the case-law, is now 
enshrined in Article F of the Treaty on Euro­
pean Union. The Council considers that the 
protection of human rights flows from a hor­
izontal principle forming an integral part oi 
the Community's objectives. In the absence 
of a specific article, Article 235 of the EC 
Treaty would serve as the basis of accession 
provided that the conditions of that article'; 
application are fulfilled. 

9. The Council also raises the questior 
whether accession of the Community to the 
Convention, in particular to the system oi 
courts, calls in question the exclusive juris­
diction conferred on the Court of Justice by 

Articles 164 and 219 of the Treaty and the 
autonomy of the Community legal order. 

10. The Council emphasizes that judgments 
of the European Court of Human Rights 
have no direct effect: that court cannot repeal 
or amend a provision of national law but can 
only impose on a contracting party an obli­
gation to bring about a certain result. The 
Court of Justice would, however, have to 
apply judgments of the Court of Human 
Rights in its own decisions. The requirement 
that in order for individual petitions to be 
admissible domestic remedies must first have 
been exhausted would mean that the Com­
munity's internal courts, in particular the 
Court of Justice, would rule on the compat­
ibility of a Community act with the Conven­
tion. In Opinion 1/91 [1991] ECR I-6079, 
the Court accepted the Community's sub­
mission to judicial machinery created by an 
international agreement provided that the 
court simply interpreted and applied the 
agreement and did not challenge the auton­
omy of the Community legal order. The 
Council raises the question whether that 
statement applies only where the judgments 
of that court concern solely the international 
agreement or also where those judgments 
may cover the compatibility of Community 
law with the agreement. 

II — Procedure 

1. In accordance with Article 107(1) of the 
Rules of Procedure of the Court of Justice, 
the request for the Opinion was served on 
the Commission and the Member States. 
Written observations were submitted by the 

Belgian Government, represented by J. 
Devadder, Director of Administration at the 
Ministry of Foreign Affairs, Foreign Trade 
and Development, acting as Agent; the Dan­
ish Government, represented by L. 
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Mikaelsen, Ambassador, and P. Biering, 
Head of Department, Legal Advisers at the 
Ministry of Foreign Affairs, acting as Agents; 
the German Government, represented by 
E. Röder, Ministerialrat at the Federal Minis­
try of Economic Affairs, and A. Dietrich, 
Regierungsdirektor at the Federal Ministry 
of Justice, acting as Agents; the Greek Gov­
ernment, represented by V. Rotis, Honorary 
President of the Council of State, S. Zissimo-
poulos, Legal Adviser to the Permanent Rep­
resentation of the Greek Republic, and N. 
Dafniou, secretary to the Special Service for 
Community Legal Affairs of the Ministry of 
Foreign Affairs, acting as Agents; the Spanish 
Government, represented by A. Navarro 
Gonzalez, Director-General for Community 
Legal and Institutional Coordination, and 
Rosario Silva de Lapuerta, Abogado del 
Estado, of the Department of Community 
Legal Affairs, acting as Agents; the French 
Government, represented by E. Belliard, 
Deputy Director at the Legal Affairs Direc­
torate of the Ministry of Foreign Affairs, C. 
de Salins, Head of Section in that directorate, 
and C. Chavance, Foreign Affairs Secretary 
in the same directorate, acting as Agents; the 
Netherlands Government, represented by 
A. Bos, Legal Adviser at the Ministry of For­
eign Affairs, acting as Agent; the Portuguese 
Government, represented by L. Fernandes, 
Director of the Legal Service Directorate of 
the Directorate-General of Community 
Affairs of the Ministry of Foreign Affairs, 
and M. L. Duarte, Consultant in the same 
directorate, acting as Agents; the United 
Kingdom, represented by J. Collins, of the 
Treasury Solicitor's Department, acting as 
Agent, and S. Richards and D. Anderson, 
Barristers; and the Commission, represented 
by J. Amphoux, Principal Legal Adviser, J. 
Pipkorn, Legal Adviser, and R. Gosalbo-
Bono, of the Legal Service, acting as Agents. 

2. After the accession of the Republic of 
Austria, the Republic of Finland and the 

Kingdom of Sweden to the European Union, 
the request for an Opinion was also served 
on those Member States. Written observa­
tions were submitted by the Austrian Gov­
ernment, represented by K. Berchtold, uni­
versity lecturer, acting as Agent, and by the 
Finnish Government, represented by H. 
Rotkirch, Head of Service at the Ministry of 
Foreign Affairs, acting as Agent. 

3. At its request, the European Parliament, 
represented by G. Garzón Clariana, 
jurisconsult, and E. Perillo, of the Legal Ser­
vice, acting as Agents, was granted leave to 
submit observations. 

4. At the hearing on 7 November 1995 the 
Court heard the oral observations of the Bel­
gian Government, represented by J. Devad : 

der; the Danish Government, represented by 
L. Mikaelsen and P. Biering; the German 
Government, represented by A. Dietrich; the 
Greek Government, represented by A. 
Samoni-Rantou, Special Deputy Legal 
Adviser to the Special Service for Commu­
nity Legal Affairs of the Ministry of Foreign 
Affairs, acting as Agent, and N. Dafniou; the 
Spanish Government, represented by R. Silva 
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de Lapuerta; the French Government, repre­
sented by J.-F. Dobelle, Deputy Director in 
the Legal Affairs Directorate of the Ministry 
of Foreign Affairs, acting as Agent, and C. 
Chavance; Ireland, represented by D. Glee-
son SC, acting as Agent, and M. Buckley; the 
Italian Government, represented by Profes­
sor U. Leanza, Head of the Department for 
Contentious Diplomatic Affairs, Treaties and 
Legislative Matters at the Ministry of For­
eign Affairs, acting as Agent; the Nether­
lands Government, represented by M. 
Fiestra, Deputy Legal Adviser at the Minis­
try of Foreign Affairs, acting as Agent; the 
Portuguese Government, represented by L. 

Fernandes and M. L. Duarte; the Finnish 
Government, represented by H. Rotkirch; 
the Swedish Government, represented by L. 
Nordling, Adviser in the Legal Directorate 
for European Affairs of the Ministry of For­
eign Affairs; the United Kingdom, repre­
sented by J. E. Collins and by S. Richards 
and D. Anderson; the Council of the 
European Union, represented by J.-C. Piris, 
J.-P. Jacqué and A. Lo Monaco; the 
Commission, represented by J. Pipkorn and 
R. Gosalbo-Bono; and the European 
Parliament, represented by G. Garzon 
Clariana and E. Perillo. 

III — History of respect for human rights 
by the Community 

1. Neither the EC Treaty nor the ECSC or 
EAEC Treaties makes any specific reference 
to fundamental rights other than by resolv­
ing 'to preserve and strengthen peace and 
liberty' in the last recital in the preamble. 

2. The Court of Justice has upheld the pro­
tection of fundamental rights by way of gen­
eral principles of Community law, referring 
to common constitutional traditions and to 
international instruments, in particular the 
Convention. 

3. Drawing on that case-law, the Single 
European Act refers in its preamble to 
respect for the fundamental rights recog­
nized in the constitutions and laws of the 
Member States, in the Convention and in the 
European Social Charter. 

4. Article F(2) of the Treaty on European 
Union states that the Union 'shall respect 
fundamental rights, as guaranteed by the 
European Convention ... and as they result 
from the constitutional traditions common 
to the Member States, as general principles of 
Community law'. The fifth indent of Article 
J. 1(2) of that Treaty refers to respect for 
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human rights and iundamental freedoms. 
Article K.2(l) of the Treaty contains an 
express reference to compliance with the 
Convention in cooperation in the fields of 
justice and home affairs. 

5. Reference to respect for fundamental 
rights has also been made in political decla­
rations by the Member States and Commu­
nity institutions. These include the Joint 
Declaration by the European Parliament, the 
Council and the Commission on fundamen­
tal rights of 5 April 1977 (Treaty Series 1995, 
p. 877); the Joint Declaration by the Euro­
pean Parliament, the Council, the representa­
tives of the Member States, meeting within 
the Council, and the Commission against 
racism and xenophobia of 11 June 
1986 (Treaty Series 1995, p. 889); the Resolu­
tion of the Council and the representatives 
of the governments of the Member States, 
meeting within the Council, of 29 May 
1990 on the fight against racism and xeno­
phobia (OJ 1990 C 157, p. 1), the Resolution 
of the Council and of the Member States, 
meeting in the Council, on human rights, 
democracy and development of 28 Novem­
ber 1991 (Bulletin of the European Commu­
nities, No 11/1991, p. 130, point 2.3.1) and 
the Conclusions on the implementation oí 
that resolution adopted by the Council and 
the Member States on 18 November 1992. 
Declarations by various European Councils 
may also be mentioned, such as the Declara­
tion by the Heads of State or Government oi 
the Member States of the EC on the Euro­
pean identity of 14 December 1973 (Bulletin 
of the European Communities, No 12/1973. 
point 2501), the Declaration by the Euro­
pean Council on democracy of 8 April 1978. 
the Declaration by the European Council on 
the international role of the Community oi 
2 and 3 December 1988 (Bulletin of the 

European Communities, No 12/1988, point 
1.1.10), the Declaration by the European 
Council on human rights of 29 June 
1991 (Bulletin of the European Communities, 
No 6/1991, Annex V) and the Statement by 
the European Union on human rights of 
11 December 1993 on the occasion of the 
45th anniversary of the Universal Declara­
tion of Human Rights (Bulletin of the Euro­
pean Communities, No 12/1993, point 
1.4.12). 

6. In a report of 4 February 1976, sent to the 
European Parliament and the Council, enti­
tled 'Protection of fundamental rights in the 
creation and development of Community 
law' (Bulletin of the European Communities, 
Supplement 5/76), the Commission ruled out 
the necessity of accession by the Community 
as such to the Convention. 

7. Formal accession was first proposed by 
the Commission to the Council by the 
Memorandum on the accession of the Euro­
pean Communities to the Convention for 
the Protection of Human Rights and Funda­
mental Freedoms of 4 April 1979 (Bulletin of 
the European Communities, Supplement 
2/79). 

8. That proposal was renewed by the Com­
mission's Communication on Community 
accession to the European Convention for 
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the Protection of Human Rights and Funda­
mental Freedoms of 19 November 1990. 

9. On 26 October 1993, the Commission 
published a working document entitled 
'Accession of the Community to the Euro­
pean Convention on Human Rights and the 
Community legal order', in which it consid­
ered in particular the questions as to the legal 

basis of accession and the monopoly of juris­
diction of the Court of Justice. 

10. The European Parliament has on several 
occasions made statements in favour of 
accession, most recently by a resolution of 
18 January 1994 on Community accession to 
the European Convention on Human 
Rights, adopted on the basis of a report of 
the Committee on Legal Affairs and Citi­
zens' Rights (OJ 1994 C 44, p. 32). 

IV — Admissibility of the request for an Opinion 

1. Ireland and the United Kingdom argue 
that the request for an Opinion is not admis­
sible. The Danish, Finnish and Swedish Gov­
ernments also raise the question whether the 
request is premature. 

In its oral observations, Ireland points out 
that there is no specific proposal for an 
agreement on accession on which the Court 
could give its opinion. The technical prob­
lems are numerous and a variety of solutions 
is conceivable. No option has yet been taken 

for determination by the parties who have to 
negotiate. 

According to the United Kingdom, no agree­
ment is 'envisaged' within the meaning of 
Article 228(6) of the Treaty. The Court may 
be seised only after the draft agreement has 
been substantially negotiated. In Opinion 
1/78 [1979] ECR 2871, the request was 
admittedly held to be admissible notwith­
standing the fact that the negotiations were 
still to take place. However, at the time the 
request was made the agreement existed in 
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draft; negotiations took place during the pro­
ceedings and the Court was informed of the 
most recent state of the texts before deliver­
ing its Opinion. In these proceedings, in 
contrast, there is no draft agreement and no 
negotiations are envisaged before the Opin­
ion is delivered. The request for Opinion 
1/78 was relevant since the legal basis of the 
agreement was at issue. In this case, there is 
consensus as to the only possible legal basis, 
namely Article 235 of the Treaty. 

As well as the fundamental problems out­
lined by the Council, the United Kingdom 
refers to other difficulties. It raises the ques­
tion of the scope of accession given the res­
ervations made by the Member States, the 
power of the latter to derogate at any time 
from certain provisions of the Convention 
and the risk of a discrepancy between the 
obligations of the Member States and those 
of the Community, the problem of the Com­
munity's participation in the organs of the 
Convention, in particular in the future single 
court, the division of competence between 
the Community and the Member States, the 
difficulty of the Community's acceding to 
the Convention without first acceding to the 
Council of Europe, and the future of the 
ECSC and EAEC Treaties. Given the num­
ber and gravity of these problems, the 
United Kingdom submits that the Court 
could not at the present stage give an Opin­
ion of value. 

Article 235 of the Treaty, the only possible 
legal basis, requires a unanimous decision of 
the Council. The fact that there is no such 
unanimity emphasizes the hypothetical and 
unrealistic nature of the request for an Opin­
ion. In the context of references for a prelim­

inary ruling, the Court has always refused to 
rule on general or hypothetical questions. 

The Danish Government notes that there is 
no negotiated draft agreement. Still less has 
any agreement been reached within the 
Council as to the opening of negotiations. 

The Finnish Government points out that, 
according to Article 107(2) of the Rules of 
Procedure and the case-law of the Court, an 
Opinion may deal with the compatibility of 
the envisaged agreement with the Treaty and 
with the question of the powers of the Com­
munity. In the present case, the admissibility 
of the request for an Opinion depends on 
whether the agreement envisaged can be 
extracted from the documents annexed to the 
request or referred to therein with sufficient 
precision to enable the Court to deliver an 
Opinion. If so, the fact that the request may 
be premature would not prevent the Court 
from ruling generally and as a matter of 
principle. 

In its oral observations the Swedish Govern­
ment also points out that there is as yet no 
draft text in existence or even a Council 
decision to open negotiations. Even if the 
Court were to admit this request for an 
Opinion, once the legal and technical 
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questions had been tackled during the nego­
tiations, a subsequent request might be 
unavoidable. 

2. The Commission, the Parliament, and the 
Belgian, French, German, Italian and Portu­
guese Governments submit that the request 
for an Opinion is admissible since it con­
cerns an agreement envisaged within the 
meaning of Article 228(6) of the Treaty. 

The Commission refers to the change in the 
wording of Article 228. The former text of 
the second subparagraph of Article 228(1) of 
the EEC Treaty, under which the Opinion of 
the Court of Justice could be obtained 
beforehand as to whether the agreement 
envisaged was compatible, followed on from 
the first subparagraph referring to the con­
clusion of agreements between the Commu­
nity and third countries or an international 
organization. The new text of Article 228(6) 
of the EC Treaty refers only to an agreement 
envisaged with no mention of an Opinion 
before the conclusion of the agreement in 
question. In Opinion 1/78, the Court gave a 
broad interpretation to the concept of agree­
ment envisaged; that case may be regarded as 
reinforced in the light of the new wording. 
As in the request for Opinion 1/78, the ques­
tion before the Court relates to powers and 
there is no risk that the matter will come 
before it again during any negotiations. 

The Parliament emphasizes that the purpose 
of Article 228 is, as is clear from Opinion 

1/75 [1975] ECR 1355, to forestall disputes 
relating to the compatibility with the Treaty 
of international agreements. This case con­
cerns the compatibility of the legal system 
established by the Convention with the 
Community legal order. The specific legal 
question is whether the Court's being sub­
ject to a judicial body outside the Commu­
nity legal system is compatible with the 
Court's monopoly of jurisdiction. The 
Court accepted, in Opinion 1/78, cited 
above, that it is in the interests of all the 
States concerned, including non-member 
countries, for a question of powers to be set­
tled as soon as negotiations are commenced. 

The Belgian Government also refers to the 
precedent of Opinion 1/78 and the new 
wording of Article 228(6) of the Treaty. It 
stresses three points. The Member States 
have accepted that the compatibility of 
accession with Community law must be 
established before negotiations are opened. 
The Court has already acknowledged, in 
Opinion 1/78, cited above, and Opinion 
1/92 [1992] ECR I-2821, that a request for 
an Opinion must be admitted provided that 
the subject-matter of the agreement envis­
aged is known and that the originator of the 
request has an interest in the outcome, even 
if the content of the agreement envisaged has 
not yet been defined in all detail. To require 
that the institution which makes the request 
for an Opinion entertains no doubt as to the 
compatibility of the agreement envisaged 
with Community law at the time the Court 
is seised would undermine the effectiveness 
of Article 228(6) of the Treaty. 
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In its oral observations the German Govern­
ment submits that the request is admissible 
since, when it was made, discussions on 
accession had reached a stage where an 
Opinion appeared necessary and justified. 
The Convention which is to be acceded to as 
well as the adaptations which such accession 
requires are known. In accordance with what 
the Court held in Opinion 1/78, it is in the 
interests of all the Member States that the 
question of the power of the Community to 
accede to the Convention be settled before 
negotiations begin. 

The French Government, in its oral observa­
tions, accepts that the Court does not have 
before it a draft agreement, that there are 
many uncertainties surrounding the negotia­
tions and that for the moment there is no 
consensus within the Council on the expedi­
ency of accession. However, the Court 
should admit the request for an Opinion 
since the legal questions concerning the com­
patibility of accession with the Treaty are 
clear and their relevance cannot be disputed. 

The Italian Government, in its observations, 
refers to Article 107(2) of the Rules of Pro­
cedure from which it is clear that a request 
for an Opinion may concern the compatibil­
ity with the provisions of the Treaty of the 
envisaged agreement or the power of the 
Community to enter into that agreement. If, 
as in the present case, the request concerned 
the Community's powers, the existence of a 
draft agreement already sufficiently defined 
would not be required. Even if the request 
also concerns the compatibility of accession 
with the substantive rules of the Treaty, the 
Court could not decline to given an Opinion 
since the Convention to be acceded to exists 
and its general aspects are known. 

The Portuguese Government, in its oral 
observations, also points out that the result 
of the negotiations to be carried out and the 
terms of the Convention to which the Com­
munity proposes acceding are known. 

V — The legal basis of the envisaged accession 

1. The Austrian Government, after referring 
to the case-law relating to the external com­
petence of the Community, submits that the 
exercise of all the Community's powers 
involves respect for fundamental rights. The 
guarantee of the rights protected by the 
Convention is based on the powers on the 

basis of which the Community institutions 
act in each field concerned. Such internal 
horizontal application of the rights guaran­
teed by the Convention is at the same time 
the basis of the Community's external com­
petence to accede to the Convention. 
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2. The Commission, the Parliament and the 
Belgian, Danish, Finnish, German, Greek, 
Italian and Swedish Governments, together 
with the Austrian Government as a subsid­
iary argument, submit that, in the absence of 
specific provisions, Article 235 of the Treaty 
is the legal basis for accession. The condi­
tions for the application of Article 235, 
namely the necessity for action by the Com­
munity, the attainment of one of the objec­
tives of the Community and the link with 
the operation of the common market, are 
fulfilled. 

The Commission refers to its working docu­
ment of 26 October 1993, cited above, in 
which it described respect for human rights 
as a transverse objective forming an integral 
part of the Community's objectives. 

It is clear from the judgment in Case 
43/75 Defrenne [1976] ECR 455 that the 
objectives, within the meaning of Article 
235 of the Treaty, may be made clear in the 
preamble of the Treaty. The preamble to the 
Single European Act makes reference to 
respect for human rights and to the Conven­
tion. 

The Parliament also considers that the pro­
tection of human rights is encompassed 
within the Community's objectives. The 
embodiment in the Treaty of citizenship of 
the Union is a new legal factor supporting 
that argument. By virtue of the combined 
provisions of the third indent of Article Β of 
the Treaty on European Union and Article 
8 of the EC Treaty, it is for the Community 

to ensure that the fundamental rights of a 
citizen of the Union are protected to the 
same extent as his rights as a national citizen 
with regard to State acts. The Parliament 
emphasizes the need for the Community, 
including the Court of Justice, to be subject 
to the same international judicial control as 
Member States and their courts of final 
appeal. According to the Parliament, the 
choice of Article 235 of the Treaty should be 
supplemented by reference to the second 
subparagraph of Article 228(3) of the Treaty, 
requiring, for the conclusion of certain inter­
national agreements, the assent of the Parlia­
ment. The need for such assent may be 
explained by reference to the ratio legis of 
that provision, which is to ensure that the 
Parliament is not required by an interna­
tional agreement, in its role as co-legislator 
and by virtue of the Community's interna­
tional obligations, to amend an act adopted 
following the codecision procedure. 

The Austrian, Belgian, Finnish, German, 
Greek, Italian and Swedish Governments 
emphasize that the protection of human 
rights is a general horizontal principle which 
applies to the Community in the exercise of 
all its activities and that such protection is 
essential for the proper functioning of the 
common market. 

According to those governments, the Court 
has realized that protection by way of gen­
eral principles of Community law, drawing 
on common constitutional traditions and 
international instruments, in particular the 
Convention. The preamble to the Single 

I - 1773 



OPINION 2/94 OF 28. 3. 1996 

European Act, the preamble to the Treaty on 
European Union and Article F(2), J.1 and 
K.2 of that Treaty enshrine respect for 
human rights and, in that context, the role of 
the Convention. 

The Greek Government also refers to Article 
130u(2) of the EC Treaty, which mentions 
the objective of respecting human rights in 
cooperation and development. 

The Austrian Government submits that, to 
determine the objectives of the Community, 
reference should also be made to the pream­
ble to the Treaty which refers to the preser­
vation of peace and liberty; that objective 
encompasses the rights guaranteed by the 
Convention. 

The Finnish Government considers that, at 
the present stage of the Community's deve­
lopment, the protection of human rights is a 
proper objective of the Community. 

According to all those governments, acces­
sion to the Convention and external judicial 
control are necessary to protect individuals 
against disregard of the Convention by the 
Community institutions. 

The Belgian Government stresses the need to 
avoid divergent interpretations in Commu­
nity case-law and that of the organs of the 
Convention. It notes that the system of rem­
edies in Community law, which excludes 
actions for annulment by an individual in 
respect of an act which is not of direct and 
individual concern to him, affords less pro­
tection than that of the Convention. 

The Italian Government, in its oral observa­
tions, points out that all the Member States, 
acting within their powers, have voluntarily 
submitted to the international control 
machinery for the protection of human 
rights. The transfer of State powers to the 
Community requires that the Community be 
subject to the same international control in 
order to restore the balance originally 
desired by the Member States. 

The Austrian Government refers to the need 
for a uniform interpretation of the Conven­
tion, to the continuing increase in the inte­
gration envisaged by the Treaty on European 
Union, an area in which the protection of 
human rights is particularly important, and 
the law governing Community officials. 

The Finnish Government submits that acces­
sion is necessary from the point of view of 
strengthening the social aspect of the Treaty. 
The new bases of competence laid down in 
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the Single European Act and the embodi­
ment in the Treaty of the principle of subsid­
iarity have however restricted the scope of 
Article 235 of the Treaty. Whether that pro­
vision applies would depend on the structure 
and content of the accession agreement. 

3. The French, Portuguese and Spanish Gov­
ernments and Ireland and the United King­
dom assert that neither the EC Treaty nor 
the Treaty on European Union contains any 
provision allocating specific powers to the 
Community in the field of human rights 
capable of being the legal basis of the envis­
aged accession. Article F(2) of the Treaty on 
European Union simply gives constitutional 
status to the existing case-law in the field of 
the protection of human rights and moreover 
envisages such protection only by way of 
general principles of Community law. 

The French and Portuguese Governments 
add that Article J.1(2) of the Treaty on Euro­
pean Union, concerned with the common 
foreign and security policy, and Article 
K.2(1), concerned with justice and home 
affairs, which are moreover not within the 
jurisdiction of the Court of Justice, are in the 
nature of a programme and do not confer 
specific powers on the Community. The 
French Government also rules out Article 
130u of the EC Treaty. 

The Spanish, French and Portuguese Gov­
ernments and Ireland and the United King­
dom also argue against any application of 
Article 235 of the Treaty. Respect for human 
rights is not among the objectives of the 
Community as set out in Articles 2 and 3 of 
the Treaty. The United Kingdom adds that 
reference to Article F(2) of the Treaty on 
European Union cannot justify recourse to 
Article 235. 

Those governments deny that a legal vacuum 
or deficit in the protection of human rights 
requires the envisaged accession. The Court 
of Justice has substantially incorporated the 
Convention into the Community legal order 
and fully integrated it into the corpus of 
Community law. The French Government 
lists the fundamental rights enshrined by the 
Convention, protection of which has been 
upheld by the Court of Justice. 

The Portuguese Government adds that the 
risk of divergent interpretations of the Con­
vention by the Court of Justice and the 
European Court of Human Rights is theo­
retical and may be explained by the Commu­
nity's specific objectives of economic and 
political integration. This government raises 
the possibility of the Court of Justice mak­
ing a reference for a preliminary ruling to the 
European Court of Human Rights on the 
interpretation of the Convention. 
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According to the governments, Community 
law comprises a complete system of remedies 
for individuals. Accession is not necessary in 
the context of the operation of the common 
market. 

4. The Danish Government sets out argu­
ments for and against accession. It refers to 
the lacuna in the protection of human rights 
in the law governing Community officials 
while recognizing that that lacuna is not fun­
damental but procedural in nature. Respect­
ing the Convention by a sort of self-
limitation which the Court has developed 
differs from respecting it by virtue of an 
international obligation, even if the differ­
ence is theoretical. The advantage of acces­
sion would be essentially political, in that it 
would underline the importance attached to 
respect for human rights. Accession would 
also enable the Community to undertake its 
own defence if Community law were chal­
lenged before the organs provided for by the 
Convention. The Government notes that in 
general disputes concern a combination of 
Community and national rules, in which case 
the national rules are in principle disputed; in 
that situation, the institutions, in particular 

the Commission, could assist the national 
government before the organs of the Con­
vention. 

Opposed to that political advantage are, says 
the Danish Government, practical and legal 
problems. Currently, accession is only possi­
ble for States; the position of the other Con­
tracting Parties is not clear; accession by the 
Community would give rise to problems 
with regard to the derogations granted to the 
Member States and the reservations made by 
them; accession would probably not extend 
to the whole of the Convention; it would be 
necessary to establish machinery for deter­
mining the entity responsible for infringe­
ment of the Convention, given that ex 
hypothesi the disputed act would be national; 
the question would also arise as to represen­
tation of the Community in the Conven­
tion's control bodies, in particular in the 
future single Court. In the light of the grav­
ity of those problems, the Danish Govern­
ment proposes that an agreement be con­
cluded between the Community and the 
Contracting Parties to the Convention 
enabling the Court of Justice to refer ques­
tions concerning human rights to the Euro­
pean Court of Human Rights for a prelimi­
nary ruling and authorizing the European 
Court of Human Rights to seek a prelimi­
nary ruling on Community law from the 
Court of Justice. 

VI — Compatibility of accession with Articles 164 and 219 of the Treaty 

1. The Commission, the Parliament, and the 
Austrian, Belgian, Danish, German, Finnish, 
Greek, Italian and Swedish Governments 

submit that the envisaged accession, in par­
ticular the submission of the Community to 
the legal system of the Convention, is not 
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contrary to Articles 164 and 219 of the 
Treaty. 

The Commission notes that, unlike in the 
case of the Agreement on the European 
Economic Area, the objectives of the Con­
vention and the Treaty concur in the area of 
human rights. The Convention lays down 
classic international-law control machinery 
and the judgments of the European Court of 
Human Rights have no direct effect in the 
internal legal order. Admittedly, the Conven­
tion has the specific feature that individuals 
may petition. That however is simply one 
aspect of control, alongside the applications 
which may be made by the Contracting Par­
ties; it would moreover be contradictory to 
accept that control machinery and to refuse 
individual petitions. The European Court of 
Human Rights would not rule on the ques­
tion of the division of competence between 
the Community and the Member States, 
which is regulated solely by the Community 
legal order. Thus there should be no possibil­
ity of any action between the Community 
and the Member States. 

Neither can it be asserted that the control 
machinery of the Convention, in that it 
extends to all Community powers, calls in 
question the autonomy of the Community 
legal order. The Convention imposes only 
minimum standards. The control machinery 
has no direct effect in the Community legal 
order. Since it has not been considered con­
trary to the constitutional principles of the 

Member States, that machinery could hardly 
be considered to be incompatible with the 
principles of Community law. 

The Parliament refers to Opinion 1/91, cited 
above, in which the Court recognized that 
the Community had power to submit to 
decisions of an international court. The sub­
mission of the Community to a court com­
petent in human rights matters is consistent 
with the development of the Community 
order which is no longer directed at the 
economic operator but at the citizen of the 
Union. External control in the field of 
human rights does not affect the autonomy 
of the Community legal order any more than 
it prejudices that of the Member States. The 
Parliament refers to its resolution of 18 Jan­
uary 1994, cited above, in which it noted the 
importance of being able to bring a direct 
action before an international court in exam­
ining the compatibility of a Community act 
with human rights and stressed that the 
envisaged accession is not such as to call in 
question the Court's competence in ques­
tions of Community law. 

The Belgian Government considers that the 
Court is required to decide whether the fun­
damental rights integrated in the Commu­
nity legal order, where they arc drawn from 
the Convention, become Community law or 
retain their specific character. Whether or 
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not the envisaged accession affects the auton­
omy of Community law will depend on the 
answer. 

The Government notes first that the rights 
and freedoms of the Convention have their 
own status among the general principles of 
Community law. The Convention simply 
establishes a minimum threshold of protec­
tion and does not affect the development of 
that protection from other sources recog­
nized by the Court, namely the Community 
legal order properly so called and the com­
mon constitutional traditions. When it refers 
to the Convention, the Court takes into con­
sideration the interpretation given by the 
organs of the Convention, thus underlining 
the specific place of rights guaranteed by the 
Convention in the Community legal order. 
To that extent, the autonomy of the Com­
munity legal order, within the meaning of 
Opinions 1/91 and 2/92, cited above, is from 
now on simply relative. 

The Belgian Government next argues that 
the agreement envisaged preserves the auton­
omy of the Community legal order. In 
accordance with the possibility provided in 
Article 62 of the Convention, any action 
between the Community and its Member 
States would be excluded, which would 
respect Article 219 of the Treaty. In order to 
avoid any external influence on the division 
of competence between the Community and 
the Member States, the latter could, in the 
event of an individual petition, adopt a pos­
ition on the issue of who was liable for the 
alleged infringement; the machinery to be 

established would be based on Annex IX to 
the United Nations Convention on the Law 
of the Sea of 10 December 1982. 

The Belgian Government emphasizes, 
thirdly, that absolute autonomy of the Com­
munity legal order in the field of the rights 
and liberties guaranteed by the Convention 
is not desirable. The risk that the organs of 
the Convention will consider themselves 
competent to rule on the compatibility with 
the Convention, if not of Community acts, 
at least of national implementing acts, cannot 
be ruled out if the protection of human 
rights in the Community legal order is less 
than that of the Convention. 

Even if the Court of Justice were to conclude 
that the criteria laid down in Opinions 
1/91 and 1/92 relating to the autonomy of 
the Community legal order were applicable, 
the envisaged accession could proceed. 

The Belgian Government notes the lack of 
any personal and functional link between the 
Court of Justice and the organs of the Con­
vention. The European Court of Human 
Rights may simply require the relevant party 
to comply with its judgments without being 
able to annul or invalidate the national meas­
ure in dispute. With regard to the effect of 
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the judgments of that Court, the Govern­
ment distinguishes two cases. If the provi­
sion of the Convention is sufficiently precise 
and complete, it will be respected simply by 
recognizing that it is directly applicable. If 
the infringed provision is not directly appli­
cable, it will be for the State to take the 
appropriate measures to remedy the infringe­
ment. In neither case would the autonomy of 
the Community legal order be called in 
question. 

According to the Austrian, Danish, Finnish, 
German, Greek and Italian Governments, 
the Court accepted in Opinion 1/91, cited 
above, that the Community may submit to a 
court set up by an international agreement 
for the interpretation and application of that 
agreement provided that the autonomy of 
the Community legal order is not affected. 
The Court stressed in particular the need to 
respect the independence of the Community 
judicature and the monopoly of the Court of 
Justice in the interpretation of Community 
law. 

The Danish Government emphasizes that in 
the Agreement on the European Economic 
Area the difficulty lay in the fact that that 
law was the same as Community law. In this 
case, the Community institutions, including 
the Court of Justice, would be taking into 
consideration the case-law of the organs of 
the Convention solely in respect of human 
rights. Without wishing definitively to settle 
the question, the Government stresses that 
the case-law of the Convention already 

influences that of the Court of Justice, which 
argues in favour of accession being compati­
ble with the Treaty. 

The German Government also asserts that 
the question of the division of competence 
between the Community and the Member 
States remains within the jurisdiction of the 
Court of Justice, since the European Court 
of Human Rights does not rule on the inter­
nal law of the Contracting Parties. The 
Court of Justice safeguards fundamental 
rights by reference both to the constitutional 
tradition of the Member States and to the 
Convention, and achieves greater protection 
than the Convention. It cannot therefore be 
argued that the autonomy of Community 
law is called in question because identical 
provisions are interpreted differently by vir­
tue of their different objectives. The sole 
obligation which the Convention would 
impose on the Community, namely a mini­
mum level of respect, is within the limits laid 
down in Opinion 1/91, cited above. The 
German Government also refers to the fact 
that there is no personal link between the 
two courts. 

The Greek Government considers that any 
involvement of the European Court of 
Human Rights in the Community legal 
order would be limited to interpreting the 
rights guaranteed by the Convention. 
Respect for the autonomy of the Commu­
nity legal order would not prohibit any 
external involvement, but would require the 
fundamental principles and the institutional 
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balances of Community law to be protected. 
The participation of a judge from the Com­
munity who would not at the same time be a 
member of the Court of Justice should 
ensure that the European Court of Human 
Rights takes into consideration the specific 
features of Community law. 

The Italian Government, in its oral observa­
tions, points out that the accession agree­
ment will have to respect the criteria laid 
down by the Court in Opinions 1/91 and 
1/92 as regards respect for the Community 
legal order. The Italian Government particu­
larly emphasizes in this regard that judg­
ments of the European Court of Human 
Rights do not have direct effect in the inter­
nal legal systems and cannot have the effect 
of declaring internal acts unlawful. 

The Austrian Government emphasizes the 
difference from the Agreement on the Euro­
pean Economic Area. Accession would not 
create a normative package essentially com­
prising rules already part of the Community 
legal order and to be integrated into that 
order. The European Court of Human 
Rights would not have jurisdiction to rule on 
questions of Community law which would 
for this purpose be treated in the same way 
as the law of the States party to the Conven­
tion. 

The Swedish Government considers that 
accession could be incompatible with 

Articles 164 and 219 of the Treaty only in 
the event of a risk of a failure to observe the 
binding character of judgments of the Court 
and therefore an undermining of the auton­
omy of the Community legal order. In order 
to avoid that risk, the Swedish Government 
suggests that it would be possible to exclude, 
by special agreement, disputes between 
Member States or between Member States 
and the Community from the settlement 
machinery of the Convention. It also puts 
forward the idea of references being made by 
the European Court of Human Rights to the 
Court of Justice on questions of Community 
law. 

The Finnish Government does not rule out 
the possibility that the envisaged accession 
and the subordination of the Community 
institutions to the jurisdiction of the Euro­
pean Court of Human Rights may have 
effects on the interpretation by the Court of 
Justice of provisions of Community law to 
the extent that such provisions affect human 
rights. If the principles set out by the Court 
of Justice in Opinion 1/91 were applied, it 
would none the less be necessary to recog­
nize that human rights, protected by way of 
general principles of Community law, were 
not within the economic and commercial 
framework of that law and accession would 
not prejudice its autonomy. 

2. The French, Portuguese and Spanish Gov­
ernments and Ireland and the United King­
dom argue that accession by the Community 
to the Convention is incompatible with the 
Treaty, in particular Articles 164 and 219. 
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Referring to Opinions 1/91 and 1/92, the 
governments emphasize that the envisaged 
accession calls into question the autonomy 
of the Community legal order and the Court 
of Justice's monopoly of jurisdiction. 

The Spanish Government cites Articles 
24 and 25 of the Convention establishing 
inter-State and individual petitions, Article 
45 conferring jurisdiction on the European 
Court of Human Rights over the interpreta­
tion and application of the Convention, Arti­
cles 32 and 46 conferring a binding character 
on the decisions of the organs of the Con­
vention, Article 52 on the final nature of 
judgments of the European Court of Human 
Rights, Article 53 obliging the Contracting 
Parties to abide by judgments and Article 
54 investing the Committee of Ministers 
with a duty to supervise execution of judg­
ments. Article 62 of the Convention, submit­
ting all disputes between Contracting Parties 
concerning the interpretation or application 
of the Convention to the means of settle­
ment laid down therein, is incompatible with 
Article 219 of the Treaty; it would be neces­
sary to provide for a reservation or special 
agreement to exclude disputes between the 
Member States inter se or with the Commu­
nity. In contrast to the criteria laid down in 
Opinions 1/91 and 1/92, the organs of con­
trol of the Convention would not simply 
interpret it but would examine the legality of 
Community law in the light of the Conven­
tion, which would have an impact on the 
case-law of the Court of Justice. 

The French Government asserts that the 
Community legal order has available an 

autonomous and specific judicial organiza­
tion. No right of action in respect of an issue 
of human rights has been or could currently 
be instituted beyond the respect for the law 
conferred as a general principle on the 
Court. 

It also considers the problem of the prior 
exhaustion of domestic remedies. In the 
Community system, actions open to individ­
uals are limited and the Court of Justice is in 
the majority of cases seised by way of refer­
ence for a preliminary ruling. The question 
must arise whether the organs of the Con­
vention would be moved to require the 
Community to widen access to the 
preliminary-reference procedure or whether, 
conversely, they might not refuse to take 
account of that procedure in assessing the 
requirement that domestic remedies be 
exhausted. It would accordingly be easier to 
amend the second paragraph of Article 
173 of the Treaty so as to enable individuals 
to challenge Community acts affecting their 
fundamental rights. 

The French Government also emphasizes the 
risk of proceedings involving Community 
law being submitted to Convention organs 
consisting of nationals of States which are 
members of the Council of Europe but not 
of the Community. It similarly notes the dif­
ficulties of participation by Community 
judges in the control bodies of the Conven­
tion. In those circumstances, accession could 
occur only after amendment of the Treaty, 
including the Protocol on the Statute of the 
Court of Justice of the EC. 
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Ireland, in its oral observations, points out 
that accession by the Community to the 
Convention puts in question the exclusive 
jurisdiction of the Court, under Articles 
164 and 219 of the Treaty, to settle any dis­
pute relating to application and interpreta­
tion of the Treaty. 

The Portuguese Government also stresses 
that the control bodies of the Convention 
are competent to apply and interpret provi­
sions with a horizontal effect; that compe­
tence would inevitably interfere with the 
application and interpretation of Commu­
nity law. Admittedly, Article 62 of the Con­
vention would enable the inter-State action 
provided for in Article 24 of the Convention 
to be excluded in order to respect Article 
219 of the Treaty. The ratio legis of that arti­
cle cannot however be limited to proceedings 
between Member States but means that no 
method of judicial resolution of disputes 
other than that applied by the Court of Jus­
tice may interfere with the interpretation and 
application of the Treaty. The European 
Convention on Human Rights would be 
moved to interpret Community law and take 
decisions on the competence of the Commu­
nity. It would be difficult to devise practica­
ble machinery enabling the Community and 
the Member States to resolve questions of 
competence. To determine whether domestic 
remedies had been exhausted, the European 
Court of Human Rights could even rule on 
the jurisdiction of the Court of Justice; thus 
it would have to decide whether an individ­
ual could have brought an action for annul­
ment against a Community act which 
directly and individually concerned him. 

The Spanish Government and the United 
Kingdom also note the legal effects of deci­
sions of the European Court of Human 
Rights and the future single court. They 
stress in particular that that Court is compe­
tent to grant just satisfaction to the injured 
party which may take the form of monetary 
compensation. In the event of accession, the 
Court of Justice would surrender, within the 
scope of application of the Convention, its 
ultimate authority as the interpreter of Com­
munity law. In contrast to the criteria laid 
down in Opinion 1/91, the European Court 
of Human Rights does not limit itself to the 
interpretation and application of an interna­
tional agreement. It would be involved in the 
interpretation and application of Commu­
nity law and would have to rule on the com­
petence of the Community and the Member 
States. 

3. The Netherlands Government simply 
notes the problems which must be consid­
ered before taking a decision on whether 
accession is appropriate, without taking a 
definite position. It refers in particular to the 
question whether relations between the 
Court of Justice and the organs of the Con­
vention are compatible with Article 164 of 
the Treaty, the question of the respective 
obligations under the Community Treaties 
and the Convention of the Member States, 
parties to the Convention and members of 
the Community, and the problem of deter­
mining the responsibility of the Community 
and the Member States with regard to obser­
vance of the Convention. 
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