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Case C-164/21
Request for a preliminary ruling

Date lodged:

12 March 2021
Referring court:

Administrativa rajona tiesa (DistricteAdministrative Courty Latvia)
Date of the decision to refer:

12 March 2021
Applicant:

SIA BALTIJAS STARPTAUTISKA AKADEMIJA
Defendant:

Latvajas Zinatnes padome (Latvian Science Council)

ADMINISTRATIVA RAJONA TIESA
RIGAS TIESUNAMS (District Administrative Court, Riga Section)
DECISION
Riga, 12 March 2021
The District Administrative Court [...]
[...] [composition of the court]

on the basis of written submissions, has examined the administrative proceedings
commenced by means of the action lodged by SIA BALTIJAS
STARPTAUTISKA AKADEMIJA secking to have the decision of the Latvian
Science Council of 14 April 2020 declared unlawful [...].
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Subject matter and relevant facts of the main proceedings

[1] The applicant, SIA BALTIJAS STARPTAUTISKA AKADEMIJA, is a
commercial company registered in the Republic of Latvia whose business consists
in providing academic and non-academic higher education services. The applicant
is an accredited higher education institution — that is, one that is recognised by
the State — which operates in accordance with the Komerclikums (Commercial
Code) in so far as the latter is not contrary to the Augstskolu likums (Law on
Higher Education Institutions).

Under the regulatory provisions governing the applicant’s activities, ‘namely the
statutes of Baltijas Starptautiska akadémija [approved by the Ministru kabineta
2014. gada 18. junija rikojums Nr. 297 (Order No 297 of the,Coungil of Ministers
of 18 June 2014)] and the Methodology for the Keeping and Organisationsof
Accounts (approved by resolution No 141 of the general, imeeting of, SIA
BALTIJAS STARPTAUTISKA AKADEMIJA of 19'December 2019, ‘the
Methodology’), one of the applicant’s defined%arcaswof “activity, a8 scientific
activities. The applicant is registered in the Register of Scientific Institutions.

[2] The Latvian Science Council is an authority,of the direct administration
under the supervision of the izglitibas un zinataes ministrs (Minister for Education
and Science) whose purpose is to Implement, State, sCience and technology
development policy and, through'delegation by\regulatory enactments, to ensure
expertise and the implementatien and “supervision of scientific research
programmes and projectsgfinanced “\fromythe®State budget, as well as from
European Union structural funds and other foreign financial instruments.

[3] By decision [...}Jef 23January 2020, the Latvian Science Council approved
the ‘Regulation governing thegeneral call for fundamental and applied research
projects for 2020’ (‘the'CallhRegulation’), which was drawn up in accordance with
the Ministrli kabineta 201%, gada 12. decembra noteikumi Nr. 725 ‘Fundamentalo
un lietiSko petijumu projektu‘izvertésanas un finanséjuma administréSanas kartiba’
(Decree Nao,725 “of the Council of Ministers of 12 December 2017 on the
procedures for ‘evaluating fundamental and applied research projects and
administering the financing thereof (‘Council of Ministers Decree No 725°).

Under. the\eligibility criteria listed in paragraph 12(5) of Council of Ministers
Decreg\N0725, to be eligible for funding for fundamental and applied research
intendedto generate new knowledge and technological discoveries in all branches
of science, the project must be undertaken by a scientific institution that meets the
requirements laid down in the decree.

Paragraph 2(7) of Council of Ministers Decree No 725 defines the institution
submitting the project proposal as a scientific institution registered in the Register
of Scientific Institutions which, irrespective of its legal status (organised under
public or private law) or way of funding under the legal provisions governing its
activities (statutes, internal regulations or constituent instrument), pursues mainly
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activities that are non-economic in nature and satisfies the definition of research
organisation in Article 2(83) of Commission Regulation (EU) No 651/2014 of
17 June 2014 declaring certain categories of aid compatible with the internal
market in application of Articles 107 and 108 of the Treaty.

The applicant, SIA BALTIJAS STARPTAUTISKA AKADEMIJA submitted a
project proposal [...] in response to the call.

[4] By decision [...] of 14 April 2020, the Latvian Science Council rejected the
applicant’s project proposal on the grounds that it did not satisfy‘ene of the
administrative eligibility criteria, since the applicant could not be considered to be
a scientific institution within the meaning of Council of Ministers Decree No 725.

The Latvian Science Council stated that the documents submitted by the ‘applicant
did not contain any information on whether the appli€ant’s\primary goal,is to
conduct independent research. According to the projectproposal, in"2019, the
proportion of turnover accounted for by non-econamic.activities,as ecompared with
economic activities was 95% as against 5%. Hewever, 84%afturnover comprises
fees for academic activities which, given themature of the activities pursued by the
applicant (a limited liability company whose primary goal iSyto make a profit),
constitute economic activities. The applieant’s principal activities are therefore
commercial. Moreover, the documents suppliedsby the applicant do not contain
any information to show that undértakings,that can exert a decisive influence upon
the applicant, in the quality of, for, example, shareholders or members, may not
enjoy preferential access t0 the applicant’™s, research capability or to the results
generated by its research. The applicant'eannot therefore guarantee that the project
will be undertaken and the, share‘efithe funding used in accordance with Article 6
of Council of Ministers, Decree. No 725, which establishes that the institution
submitting the preject preposahmustiundertake a project that is non-economic in
nature and must,ensuresa Clear separation between those principal activities that
are non-eeonomichin, nature (and the associated cash flows) and those activities
that are,deemed to beveconomic.

[5] % Since it'didwnot agree with the contested decision, the applicant lodged an
actionywith they[district administrative] court. Its action is founded on the
following grounds.

[5.1Nt\canbe seen from paragraphs 1(1), 1(2) and 2(1) of the Methodology
submitted\by the applicant that the conduct of independent research constitutes its
principal activity. This is also demonstrated by the fact that TK (a lecturer
working for the applicant) and other members of the research staff are listed in the
Nacionala enciklopeédija (National Encyclopaedia) as leading researchers. In
addition, the applicant publishes the journal Administrativa un Kriminala Justicija
(Administrative and criminal justice), which featured in the list of peer-reviewed
scientific publications recognised by the Council in Council Decision No 1-2-1 of
23 January 2007.
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[5.2] Neither Regulation No 651/2014 nor the Call Regulation stipulates that the
applicant may not carry on economic activities and make a profit from them; nor
do they establish what proportion of activities should be economic and what
proportion non-economic.

[5.3] The applicant makes a clear separation between those principal activities
that are non-economic in nature (and the associated cash flows) and those
activities that are deemed to be economic, that is activities undertaken on behalf of
a business, the leasing of research infrastructure, and consultancy services.
Conversely, where the scientific institution also undertakes other’ economic
activities that are not the same as its principal non-economic activities, it separates
its principal activities and the associated cash flows from its ethervactivities and
their associated cash flows.

[5.4] The applicant establishes separate accounting for each project ‘and opens a
current bank account for the project that is separate,fromiits, other activities and
revenues.

[5.5] The applicant is involved in several ERASMUS+projects (for which it has
received grants), scientific projects and ERDF prejectsyin®which it has been
deemed to satisfy the requirements set Qutabove.

[5.6] Imposing restrictions on .hesform of “ownership of higher education
institutions without undertaking, a ‘substantive evaluation of applications
introduces a de facto prohibition on,the ‘conduct of research by private higher
education institutions and institutions, of, higher technical and vocational
education; however, Articles,3, 213,22 and 23 of the Law on Higher Education
Institutions preclude“aw(dual-level) system of teaching and scientific activities
which entails restrictions on, the ‘seientific elements of the activities of higher
education institutions.

[5.7] The applicant’s,prejectyproposal contains a sworn declaration stating that its
members, in theireapacity as such, do not enjoy preferential access to the research
capability of“theyinstitution submitting the project proposal or to the results
generated\by itstesearch.

Applicable law

EU law

[6] Article 107(1) of the Treaty on the Functioning of the European Union
provides that ‘save as otherwise provided in the Treaties, any aid granted by a
Member State or through State resources in any form whatsoever which distorts or
threatens to distort competition by favouring certain undertakings or the
production of certain goods shall, in so far as it affects trade between Member
States, be incompatible with the internal market’.
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[7] Article 2(83) of Regulation No 651/2014 defines a ‘research and knowledge-
dissemination organisation’ as ‘an entity (such as universities or research
institutes, technology transfer agencies, innovation intermediaries, research-
oriented physical or virtual collaborative entities), irrespective of its legal status
(organised under public or private law) or way of financing, whose primary goal is
to independently conduct fundamental research, industrial research or
experimental development or to widely disseminate the results of such activities
by way of teaching, publication or knowledge transfer. Where such entity also
pursues economic activities the financing, the costs and the revenues of those
economic activities must be accounted for separately. Undertakings.that can exert
a decisive influence upon such an entity, in the quality ofy foryexample,
shareholders or members, [may not] enjoy preferential aceess tae. thewresults
generated by it’.

Recital 49 of Regulation No 651/2014 states that ‘research infrastrugturess may
perform both economic and non-economic activitiesy, In order to, avoidigranting
State aid to economic activities through public “funding ‘of nhen-economic
activities, the costs and financing of economic and non-ecenemic activities should
be clearly separated. Where an infrastructure s used fornboth economic and non-
economic activities, the funding through State resourees ofithe*costs linked to the
non-economic activities of the infrastructure, dees not censtitute State aid. Public
funding falls under State aid rules_only,in so“faras it covers costs linked to the
economic activities. Only the latter should be taken into account with a view to
ensuring compliance with the notifieation‘thresholds and maximum aid intensities.
If the infrastructure is used almost exclusively for a non-economic activity, its
funding may fall outside,State aidsrules in,its entirety, provided that the economic
use remains purely ancillary, that'is'to say, an activity which is directly related to
and necessary for ‘the ‘operationof the jinfrastructure or intrinsically linked to its
main non-economic use, and‘is limited in scope. This should be considered to be
the case when the economic activities consume the same inputs (such as material,
equipment;_ labeurtand fixed “capital) as the non-economic activities and the
capacityrallocated each,yearto such economic activity does not exceed 20% of the
research infrastructure’s overall annual capacity.’

[8. The European Commission has launched initiatives to modernise State aid;
these ‘inCludeitsiNotice on the notion of State aid as referred to in Article 107(1)
of‘thexTreaty on the Functioning of the European Union (Official Journal of the
European Union, 19 July 2016, C 262, p. 1) (‘the Commission Notice). According
to paragraphs 28 to 30 of the Commission Notice, education funded or co-funded
by the State (more than 50%) may be deemed a non-economic activity. Such
public education services must be distinguished from services financed
predominantly by parents or pupils or commercial revenues. For example, higher
education financed entirely by students clearly falls within the latter category. In
certain Member States public entities can also offer educational services which,
due to their nature, financing structure and the existence of competing private
entities, are to be regarded as economic.
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Latvian law

Directly applicable provisions

[9] Paragraph 2(7) of Council of Ministers Decree No 725 defines ‘the
institution submitting the project proposal’ as ‘a scientific institution registered in
the Register of Scientific Institutions which, irrespective of its legal status
(organised under public or private law) or way of funding under the legal
provisions governing its activities (statutes, internal regulations or_constituent
instrument) pursues activities that are mainly non-economic in nature and satisfies
the definition of research organisation in Article 2(83) of Commission Regulation
(EU) No 651/2014 of 17 June 2014 declaring certain categoriesyof aid compatible
with the internal market in application of Articles 107 and 108 of thexTreaty’.

According to the regulatory impact assessment for Council ofdMinisters Decree
No 725, paragraph 2(7) of the decree corresponds tovArticle2(83) of Regulation
No 651/2014 and does not establish stricter requirements.

Paragraph 6 of Council of Ministers Decree \No 725 “establishes that ‘the
institution submitting the project proposal must undertake, a project that is non-
economic in nature. That institution must ensure a cleamseparation between those
principal activities that are non-economic in nature,(andithe associated cash flows)
and those activities that are deemed“te he economic.” Economic activities shall
mean activities undertaken on behalf of “a,business, the leasing of research
infrastructure, and consultancy serviees. Where the scientific institution also
undertakes other economic activities that are not the same as its principal non-
economic activities, it,must separatetits principal activities and the associated cash
flows from its othénactivitiesiandytheir associated cash flows.’

Relevant legal framework

[10] Awrticle 2(2) of the Cammercial Code establishes that commercial activity is
an ©pen economic aetivity which is performed by an economic operator on its
ewn“acceunt for profit. By virtue of Article 134(1) and (2) of the Commercial
Cade, alimited liability company is a commercial company.

[1%], Article 3(1) of the Law on Higher Education Institutions provides that
higherseducation institutions are higher education and science institutions which
provide academic and vocational study programmes and which are engaged in
science, research and artistic creation. In higher education institutions at least 40%
of persons selected for academic positions must have a doctorate. In academies at
least 50% of persons selected for academic positions must have a doctorate.

Article 7(3) of the Law on Higher Education Institutions provides that higher
education institutions and institutions of higher technical and vocational education
founded by private persons are commercial companies or foundations which
operate in accordance with the Commercial Code or the Biedribu un
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nodibinajumu likums (Law on Associations and Foundations) in so far as these do
not conflict with the Law on Higher Education Institutions.

Article 10(1) of the Law on Higher Education Institutions provides that higher
education institutions must operate in accordance with the Latvijas Republikas
Satversme (Constitution of the Republic of Latvia), the 1zglitibas likums (Law on
Education), the Zinatniskas darbibas likums (Law on Scientific Activities), the
Law on Higher Education Institutions itself, other legislative provisions and the
statutes of the higher education institution in question.

Under Article 22 of the Law on Higher Education Institutions, higher, education
institutions are authorised to found scientific institutes. Higher education
institutions may also create scientific institutes as structural units within“those
institutions.

Article 77(1) of the Law on Higher Education Institutionssyprovides that higher
education institutions are to be financed by their founders. A founder.of a higher
education institution must provide the financial reseureeswneeded to ensure the
continuing operation of the institution and also te carry, out tasks determined by
the founder, and must also ensure oversight'of the use of the funds. Public higher
education institutions are to be funded out,of\the general State budget and from
other revenues earned by the institutions from, aetivities undertaken in pursuit of
the objectives established in their statutes. Higherseducation institutions must
manage those revenues in accordance withythe legislation governing non-profit
organisations. Higher education institutions, may receive and use donations and
gifts from banks, other credit institutionsyorganisations and individuals. They may
receive and use loans from banks and other credit institutions. The structure of a
higher education dnstitution’s “financial resources is to be determined by its
governing council. The“vice-chancellor must present an annual report on the
implementatiomofithe budget to the governing council, the Minister for Education
and Science and “the_minister, for the relevant sector or the higher education
institutien’s founder, ‘andwust publish the report on the institution’s website.

Artiele77(2) “ef “the “"kaw on Higher Education Institutions establishes that
financial “resources “designated by natural and legal persons to fund specific
programmestand.measures are to be transferred by the higher education institution
divectly “to, the structural unit or natural or legal person carrying out the
programmes-ior measures in question.

[12] The dispute to be resolved in these administrative-law proceedings concerns
whether the applicant fails to satisfy the definition of research organisation in
Article 2(83) of Regulation No 651/2014.

Under a literal interpretation of Article 2(83) of Regulation No 651/2014, a
research and knowledge-dissemination organisation is an entity whose primary
goal or principal activity is to independently conduct fundamental research or
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experimental development or to widely disseminate the results of such activities
by way of teaching, publication or knowledge transfer.

That is how the Latvian Science Council has applied the provision. Specifically,
the Latvian Science Council has examined whether the applicant’s principal
activity 1s research and knowledge transfer, whether the applicant’s principal non-
economic activity is the primary goal of the institution that submitted the project
proposal, and whether the applicant separates financing of economic from non-
economic activities, having regard to recital 49 of Regulation No 651/2014, which
establishes that the objective of clearly separating the costs andfinancing of
economic and non-economic activities is to avoid granting State aid to,economic
activities through public funding of non-economic activities.

In the present case, the Latvian Science Council concluded that“the“applicant’s
principal activity includes an economic activity — the provision ofieducational
services for consideration — and that 84% of the turnover of the institution that
submitted the project proposal comprises fees received.for academiciactivities and
that, given the nature of the activities pursued by thatunstitution, (a*timited liability
company whose main aim is to make @ ‘profit), theseyconstitute economic
activities. In view of the foregoing, the Latvian Science ‘Council concluded that
the principal activity of the institution that Submittedsthe project proposal is a
commercial one. In this regard, the“Latvian, Science Council noted that the
determining characteristic is notawhether-the institution that submitted the project
proposal is organised under public or“private law, but the proportion of its
economic activities as compared withyits nen-economic activities. In the opinion
of the Latvian Science €ouncil, it,is justified to use the proportion of revenues in
order to determine whether “the“institution that submitted the project proposal
satisfies the requirement, iny Regulation No 651/2014 concerning the research
organisation’s_primany goals Moreover, in the view of the Latvian Science
Council, it_is “essentiah, that the» revenues from the principal non-economic
activities should be we-invested in the principal non-economic activities of the
institution, that Submittedwthe project proposal, to avoid cross-subsidising the
applicant’s eeonomie¢,actiyities.

Consequently, the question that arises in this case is whether, for the purposes of
paragraph 2(7),.0f Council of Ministers Decree No 725 in conjunction with
Atrticle 2(83) of Regulation No 651/2014, it is possible for the majority of own
funding obtained by a scientific institution — an entity that provides educational
services — to be revenues from economic activities.

Operative part

Pursuant to Article 267 of the Treaty on the Functioning of the European Union,
[...] the District Administrative Court

has decided
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to refer the following questions to the Court of Justice of the European Union for
a preliminary ruling:

(1)

(2)

3)

(4)

()

Can a (private law) organisation which has various principal activities,
including research, but most of whose revenue comes from providing
educational services for consideration, be classed as an entity within the
meaning of Article 2(83) of Regulation No 651/2014?

Is it justified to apply a requirement regarding the proportion of financing
(revenues and costs) obtained from economic and non-economigfactivities in
order to determine whether the entity satisfies the réquirement in
Article 2(83) of Regulation No 651/2014 that the primary_goalof theyentity’s
activities must be to independently conduct fundamental research, industrial
research or experimental development or to widely disseminate the resultsiof
such activities by way of teaching, publication or knewledge transfer?:f the
answer is that it is justified, what would began appropriate propertion of
financing from economic and non-economichactivities to use in_determining
the primary goal of the entity’s activities?

Is it justified, pursuant to Article 2(83) of Regulation,N0651/2014, to apply
a requirement that the revenues @btained, from the_principal activity should
be re-invested in the principal activitiesyofsthe entity in question, and must
other aspects be assessed in‘order to, determinesproperly the primary goal of
the activities of the institution submitting the project proposal? Would the
use made of the revenues obtainedy(whether they are reinvested in the
principal activities or, for examplepin the case of a private founder, paid out
as dividends to_the shareholders) alter'that assessment, even in a situation in
which most of the'revenues,comefrom fees for educational services?

Is the legal status,of‘the ‘members of the institution submitting the project
proposal— that is toysayy,whether it is a company formed under commercial
law invorder to'carry, on,an economic activity (an activity for consideration)
with“thevobjective. of making a profit [Article 1 of the Komerclikums
(Commercial, Code)] or whether its members or shareholders are natural or
legal, persons whose objective is to make a profit (including through the
provisten_of educational services for consideration) or were founded for
non:profit purposes (in the case of an association or foundation, for
example) — decisive in determining whether the institution satisfies the
definition in Article 2(83) of Regulation No 651/2014?

Are the proportion of domestic students and students from EU Member
States as compared with the proportion of foreign students (from third
States) and the fact that the goal of the principal activity pursued by the
institution submitting the project proposal is to provide students with higher
education and qualifications that are competitive in the international labour
market in accordance with current international requirements (paragraph 5
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of the applicant’s statutes) decisive in assessing whether the activities of the
institution submitting the project proposal are economic in nature?

To stay proceedings until the Court of Justice of the European Union issues a
decision.

There is no right of appeal against this decision.

[.]
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