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defendant and respondent

[.]

the 24th Civil Chamber of the Regional Court, Frankfurt am
Main, [...] has made the following order:

The proceedings are stayed.

The following questions on the interpretation of EU law are, refexred to
the Court of Justice of the European Union purSuant, te, Article267
TFEU:

1. Is Regulation (EC) No 261/2004 of the Eurapean Parliament and of the
Council of 11 February 2004 to be interpreted, as, meaning that the
passenger travels free of charge underithe fikst altecnative in [the first
sentence of] Article 3(3) of that regulatiomin the,case where he or she is
required to pay only fees and aviation taxes for theiflight ticket?

2. If the first question is answered'in the negative:

Is Regulation (EC) No 261/2004 of the European Parliament and of the
Council of 11 February 2004 to betinterpreted as meaning that it does
not concern a fare. available “(indirectly) to the public within the
meaning of the secondialternative inthe first sentence of] Article 3(3) of
that regulation in,the, case where the flight was booked as part of a
special offer provided, by an“air carrier for a limited period and in
limited quantity,sand, which was available only to a certain group of
professions?

3. If theyseeond,guestion is also answered in the negative and Regulation
(EC) N0y261/2004 of the European Parliament and of the Council of
11 February 2004 is regarded as applicable:

(@ s Article 8(1)(c) of that regulation to be interpreted as meaning
that there must be a temporal link between, on the one hand, the
original booked and cancelled flight and, on the other, the desired
re-routing at a later date?

(b) How should that temporal link, if necessary, be defined?
Grounds

The appellant seeks re-routing under Article 8(1)(c) of Regulation (EC)
No 261/2004 of the European Parliament and of the Council of 11 February 2004
(‘the Air Passenger Rights Regulation’).
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The appellant had a paid and confirmed booking with the respondent as an
operating air carrier [...] on the route from Frankfurt am Main via Doha to
Sydney, as well as corresponding return flights. The outbound flight to Doha was
supposed to take place on 6 August 2021, with a connecting flight to Sydney on
7 August 2021. The return flight from Sydney to Doha was scheduled for
22 August 2021 and the connecting flight to Frankfurt am Main for 23 August
2021. The appellant booked the tickets as part of a strictly time-limited special
offer provided by the respondent, called ‘Teacher Promo’. That special offer was
addressed only to certain professions (inter alia, teachers and doctors) and limited
to a certain number of tickets (approximately 20 000). According te'the booking
confirmation, the ticket price paid by the appellant came to EWR 197.40. This
consisted of a EUR 0.00 Ticket Fare and EUR 197.40 for Taxessand ‘Carrier-
imposed Fees. Due to the effects of the Coronavirus pandemie, the'flights atissue
were cancelled by the respondent. The appellant subsequently seught,sat first
instance, a new travel date of 24 or 25 July 2022 and, with respect to,the return
flights, 13 or 14 August 2022. Following an amendment to hemaction at the appeal
stage, the appellant now seeks re-routing in summer,2023xT he respondent refuses
to provide the re-routing.

The Amtsgericht Frankfurt am Main (Local ‘Court, Frankfurt am Main, Germany)
dismissed the action by judgment of 18 July, 2022 [...]"[Petails of the reasoning
of the Local Court, Frankfurt am_Main, which“referred to the case-law of the
Oberlandesgericht Koln (Higher Regional Court, Cologne, Germany) set out
below]

The appellant [...] has hrought an.appeakagainst the judgment of the Local Court,
Frankfurt am Main {...].5\She, submits that” Article 8(1)(c) of the Air Passenger
Rights Regulationsdoes not require a temporal link between the original journey
and the re-routing. Rather, shesargues, the decision on the alternative date is a
matter solely forthe passenger. She maintains that the air carrier may object only
for reasons relatingite,lack ef capacity.

The respondent contends, that the appeal should be dismissed and claims that the
Air Rassenger‘Rights Regulation, under Article 3(3) thereof, is not applicable. It
arguesithat. the “appellant booked the tickets as part of a strictly time-limited
speeial, offer provided by the respondent, called ‘Teacher Promo’. According to
theyrespondent, the appellant was required to pay only fees and aviation taxes, and
therefore acquired the tickets free of charge.

First of all, the outcome of the appeal depends essentially on whether the Air
Passenger Rights Regulation is applicable in the present case.

The appellant purchased the flight ticket as part of a special offer provided by the
respondent. The appellant had to pay only the aviation taxes and fees described in
the booking confirmation as ‘Taxes and Carrier-imposed Fees’, whereas the ticket
fare came to EUR 0.00. In that context, the Chamber first is uncertain whether, in
such a case, the passenger travels ‘free of charge’ within the meaning of the first
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alternative in [the first sentence of] Article 3(3) of the Air Passenger Rights
Regulation.

If the first question is answered in the negative, that is to say, the passenger does
not travel free of charge in the case where he or she is required to pay only taxes
and fees, the outcome of the appeal will then turn on the question of whether the
‘Teacher Promo’ special offer involves a reduced fare not available directly or
indirectly to the public.

The flights at issue were booked as part of that special offer provided by the
respondent for a limited time and in limited quantity, and which®was available
only to certain professions.

In its judgment of 21 September 2021 (X ZR 79/20), the Bundesgerichtshof
(Federal Court of Justice, Germany) held that a discounted fare granted bysan air
carrier for business trips made by employees of an undertaking which had
concluded a corresponding framework agreementds available to,the,public within
the meaning of the first sentence of Article3(3) ‘of the“Alr, Passenger Rights
Regulation. This ruling of the Federal Courtsof.Justice is based*on the assumption
that a fare is available to the public in the case where it 1 aimed at an indefinite
number of persons who do not havefa“special relationship with the air carrier
going beyond a (potential) customer relationship.y, In its view, a special
relationship in that sense exists onlywhere the discount was not granted solely for
the purposes of increasing sales, premotion or customer loyalty, but rather in view
of a cooperative or other €lose relationship. 1t9is generally understood that the
notion of ‘the public’ denotes an indefinite number of persons who are not
connected to each athervin ‘any“particular’way. That court took the view that,
according to thoseycriteria, a,fare is available to the public even where not every
potential customer weuld, bewable totake advantage of it. Rather, what counts is
whether the number ofypersons in question can be determined with sufficient
precision and“whether those persons are sufficiently connected to each other and
can be.delimited as“a €lesed category vis-a-vis the public. In the case of the
corporate fare, the Federal Court of Justice held that there is no sufficiently close
connection between thesbeneficiaries in the case where, although the offers are not
available “to everyone, the only thing that the category of beneficiaries has in
commeoniis that.they fulfil the specified criteria.

The ‘situation in the present case is similar. The special offer was not open to
everyonep but only to a category of persons or professions defined by the
respondent. The Chamber therefore raises the question whether the case-law of the
Federal Court of Justice must also be applied to the present case, such that it
concerns a fare accessible to the public, thereby making application of the Air
Passenger Rights Regulation possible.

In the present case, the Chamber considers that the respondent’s special offer does
not constitute either a frequent flyer programme or a commercial programme
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within the meaning of the second sentence of Article 3(3) of the Air Passenger
Rights Regulation.

If the first and second questions raised above are answered in the negative, that is
to say, the Air Passenger Rights Regulation is applicable, then the outcome of the
appeal will further depend on whether the re-routing under Article 8(1)(c) of the
Air Passenger Rights Regulation must have a temporal link to the original booked
journey.

According to the case-law of the Higher Regional Court, Cologne (OLG Koln,
judgment of 26 February 2021 — 6 U 127720; OLG Kaoln, judgment,of 6 May
2022 — 6 U 219/21), in the event of cancellation of a flight by the,operating air
carrier, the passenger may in principle, under Article 5(1)(a).and Asticle 8(1)(c) of
the Air Passenger Rights Regulation, request re-routing, under “comparable
transport conditions, to his or her final destination at a later,date (that'is, latex than
the earliest opportunity; see Article 8(1)(b) ofgthe ‘Al Passenger, Rights
Regulation) at the passenger’s convenience, subject to‘availabilityhof seats. The
interpretation of the provision demonstrated, in,its view,that,the re-booking must
indeed be provided free of charge, but that/heresmust alsosbe ‘aytemporal link to
the original journey. That court observes that.the wording of Article 8(1)(b) of the
Air Passenger Rights Regulation, namely “re-reuting, tnder comparable transport
conditions, to [the passenger’s] final\,destination aththe earliest opportunity’,
establishes a clear temporal connéctiomwith the passenger’s original travel plan. It
takes the view that it is therefore logical*to give a corresponding interpretation to
Article 8(1)(c) of the Air Rassenger Rights'Regulation, namely ‘re-routing, under
comparable transport cenditions, to [theypassenger’s] final destination at a later
date at the passenger’s convenienceysubject to availability of seats’. The Higher
Regional Court, Celogne;, refers,in this regard to the spirit and purpose of the
provision and arguessthat,theylegislative framework of the Air Passenger Rights
Regulation _is ‘aimed at, ensuring protection for passengers only during the
respective® jourpeye oln_itShview, the provisions of the Air Passenger Rights
Regulation de not grant the passenger a general right to free re-booking without
any. link to the planned journey, for instance in respect of a flight after the original
plannediyjourney, ata particularly expensive travel time. Accordingly, Article 8(1)
ofithe AirRassenger Rights Regulation constitutes a kind of warranty claim in the
gvent that theweontract is not performed. It considers that, at the same time,
Article 8(1)(a) of the Air Passenger Rights Regulation ultimately establishes ex
nunc awight to rescind the contract in so far as it has not yet been performed or its
purpose has been frustrated. Article 8(1)(b) and (c) of the Air Passenger Rights
Regulation accordingly constitutes a claim for subsequent performance which is
inherently linked to the content of the air transport contract. It observes that such a
claim is in principle linked to the original planned journey. According to that
court, the question whether the necessary link in that respect is maintained
depends on the circumstances of the planned journey, with the claim to re-routing
normally having to be classified under German law as a relative fixed-date
transaction. While it is not impossible that, where the time of performance has not
been complied with, the flight may be provided subsequently, the party entitled to
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demand performance has a right to withdraw from the contract. In that court’s
view, compliance with the time of performance is nonetheless so fundamental that
the transaction must depend entirely on the timeliness of the performance. The
question of when a delayed service (arrival) no longer makes sense for the
passenger and no longer constitutes performance, thereby becoming impossible, is
to be determined on the basis of the passenger’s original travel plan. That court
considers that no other solution is apparent, moreover, from the Commission’s
non-binding interpretive guidelines on the Air Passenger Rights Regulation (OJ
2016 C 214, p. 5) and the supplement to those guidelines also relating to Covid-19
(OJ 2020 C 891, p. 1). That court notes that the Commission is not of the clear
opinion that the claim arising from Article 8(1)(c) of the Air Passenger Rights
Regulation could even be asserted years later in respect of @ whelly different
journey.

A re-routing under Article 8(1)(c) of the Air Passenger Rights,Regulation“would
therefore be precluded in the present case. Followingyan amendment to her action
at the appeal stage, the appellant now seeks re-routingimsummer, 2023. However,
the original flights were supposed to take placesin Augusti2021: Intwiew of such a
time span, it would no longer be possible; on the basis of,thescase-law of the
Higher Regional Court, Cologne, to take the'view that a temporal link exists. That
said, the Chamber is uncertain as to whether, the wording,of the provision can be
interpreted as meaning that there_must\be a temporalilink between the original
flight and the re-routing, as an uawritten element.yIn any case, no support for such
a position can be found in_the woxding ‘ef the provision, for which reason this
question must now be referred to the Ceurt of Justice for interpretation.

[.]



