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Subject matteriefithe maimproceedings

Whether, they services, supplied by the company appearing as appellant in the
dispute in the mainyproeeedings to a company which has its registered office in
India and is a‘'memberof the same group [as the appellant], as part of the supply
ofymaterial, to repairtor replace, during the warranty period, wind turbine blades
manufacturedwand supplied by the latter company to the former, are subject to
VAT NAdditional assessment to VAT not charged in the debit notes issued by the
appellant tothe Indian company. Whether the interpretation of subjection to VAT
adopted by the Portuguese Tax Administration in Circular No 49424 of 4 May
1989 of the Direcdo de Servigos do IVA (Directorate for VAT Services) complies
with EU law, more specifically with Article 2(1) of the VAT Directive (Directive
77/388/EEC)).
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Subject matter and legal basis of the request for a preliminary ruling

Interpretation of EU law, more specifically Article 2(1) of VAT Directive
(Directive 77/388/EEC); Article 267(b) TFEU

Questions referred

I Is an interpretation to the effect that repairs carried out during the ‘warranty
period’ are regarded as exempt transactions only where they are made free of
charge and in so far as they are tacitly included in the sale price @f the product
covered by the warranty, with the result that supplies of services which'are made
during the warranty period (whether or not they involve the useref materials) and
which form the subject of invoices are to be regarded as subjectt0O"WAT, omthe
ground that they must necessarily be classified as supplies .of%services for
consideration, compliant with EU law?

I Must the issuing of a debit note to a supplier of\wind turbine‘components
with a view to obtaining reimbursement of the cests which,the.purchaser of those
products has incurred during the warranty ‘period-in replacing components (new
imports of products from the supplier teswhich VAT was applied and which gave
rise to a right to deduct input tax) and repairing, them, (by purchasing from third
parties services on which VAT wasseharged), in,the,context of the supply to third
parties of services in connectiom,withuthe, installation of a wind farm by that
purchaser (a member of thessame group [ef cempanies] as the vendor, which is
established in a third country), be classified as a mere transaction for passing on
costs and, as such, exempt frem AT, oras' a supply of services for consideration
which must give rise'towa charge to tax?

Provisions.of EW law reliedwon

Articlei2(1) ‘of SixthnCouncil Directive 77/388/EEC of 17 May 1977 on the
harmonisation of the laws of the Member States relating to turnover taxes —
Common, system of,valtie added tax: uniform basis of assessment (OJ 1977 L 145,

pd).
Judgmentof the Court of Justice of 29 April 2004, EDM (C-77/01).

Provisions of national law relied on

Articles 4 and 16(6) of the Cédigo do IVA (VAT Code; ‘CIVA’), Legislative
Decree 394-B/84 (published in Diario da Republica No297/1984, 1.°
Suplemento, Serie I, of 26 December 1984), in the version in force at the time
when the facts occurred.

Circular No 49424 of 4 May 1989 of the Dire¢édo de Servicos do IVA (Directorate
for VAT Services), available on the Portal das Financas (Finance Portal) at:
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https://info.portaldasfinancas.gov.pt/pt/informacao_fiscal/legislacao/instrucoes_ad
ministrativas/Documents/oficio-circulado_49424 de 04-05-
1989 direccao_de_servicos_do_iva.pdf.

Brief presentation of the facts and the main proceedings

The company appearing as applicant and appellant in the dispute in the main
proceedings (‘the appellant’) has as the object of its business the manufacture,
assembly, operation, marketing, installation, development, machining, running
and maintenance [of products] and the supply of services in the enérgy sector, in
particular in the wind energy sector, and the development of relatedvactivities.

In 2009, the appellant was wholly owned by Suzlon Wind Energy A/S;.aicompany
having its registered office in Denmark and itself owned\by:the Indian cempany
Suzlon Energy Limited.

On 17 June 2006, the Indian company Suzlon Energy Limited,concluded with the
Danish company Suzlon Energy A/S a_ Terms “andy Conditions of Sales
Agreement’ which was to apply to its subsidiaries.

That agreement provided, inter alia, that the delivery ofewind turbine generator
projects and all ancillary equipment, (hereinafter referred to collectively as ‘wind
turbines’) between the buyer and theWwsupplier ‘and between the buyer and its
subsidiaries was to be governed by that agreement.

Under Clause 11.0 ofathat, agreement,%the supplier shall guarantee all parts
manufactured by it againstimanufacturing defects for a warranty period of two (2)
years as from the Oate‘ef*eonelusion of the commercial transaction, during which
period the supplier shall“pay~for all parts, repairs and transportation connected
with the projectyand the, buyer ‘shall pay the labour costs connected with the
replacement ofy, partsy, In ‘the “case of wind turbine parts which the supplier
purchasesyfrom its own suppliers, the supplier shall forward the supply contracts
to the'buyertandigrant the latter any authorisation necessary to enable it to make
direct, contact withythose suppliers on all matters relating to the warranty, to
repairs,horto the'free replacement of parts bought from third parties. In all these
cases, thevcost'of the warranty/associated cost shall be borne by the buyer, which
maysnot pass this on to the supplier [...]".

In the context of a number of works contracts for the supply and assembly of wind
turbines intended for wind farms situated in various locations in mainland
Portugal, identified in more detail in the documents in the main proceedings, and
owned by third-party undertakings, the appellant, in 2007 and 2008, purchased
from the Indian company Suzlon Energy Limited, by direct importation, a set of
twenty-one wind turbines, made up of sixty-three blades, at a total cost of
EUR 3 879 000.
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From September 2007, the S88 V2 turbines, by then in operation, began to show a
crack, common in the blades of the wind turbines mentioned the previous
paragraph, the location and geometry of which highlighted that this was not a one-
off anomaly but a general batch fault requiring repair or replacement.

On 25 January 2008, the appellant (‘“SWEP’) concluded with the Indian company
Suzlon Energy Limited (‘SEL’) a ‘Services Agreement” which provided, so far as
the present case is concerned, as follows:

‘A — SEL is a trading company, having its registered office in dnadia, which
specialises and is the leader in the field of wind energy equipment and technology.

B — SWEP is a Portuguese trading company engaged in the marketing, assembly,
installation and repair of wind energy equipment [(wind @urbines)]*and, has the
capacity to set up a [wind turbine] repair facility in Portugal ...

D — SEL wishes to have 63 of the blades in.thes21 [wind“turbines]*located in the
wind farms [identified in the contract] each repaired\or replaced.

E — The substitute blades that will replace the ‘damaged*blades currently fitted in
the turbines shall be transported from India to Pertugal.

F — The blades to be repaired are“eurrently™fitted in the [wind turbines]. These
shall be removed, repaired in the ‘réeovery area’ and later refitted in a [wind
turbine].

Clause One — Services

1. SEL undertakes to provide to SWEP the following services [...], in
accordance with the provisionswof this contract:

a)  Assist, SWEPR, with the repair or individual replacement of the blades
[identified] [..4] asyrequested by SWEP and in accordance with its instructions.

b) . WASsist'SWEP with all of the logistics relating to the repairs referred to in the
previeussubparagraph.

c) [Customs assistance]

2.  For the purposes of the correct performance of the services provided by SEL
to SWEP, the latter gives an undertaking to the former that it will:

a) make available to it ‘recovery area’ facilities and services relating to the
storage and handling of blades;

b)  purchase, on behalf of SEL, all equipment and materials necessary for the
retrofitting of blades;
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c) [Transport]
[...]

Clause Two — Repair (retrofitting) procedure and timetable ...
Clause Four — SEL is not an agent of SWEP

The relationship which the present contract establishes between SEL and SWEP is
that between a customer and a service provider, not that between an employer and
an employee, or between partners, or between the parties to agoint venture,
inasmuch as SEL acts on its own account and not in the interestssof SWEP, and
does not have vested in it any power to enter into obligations, Whether express or
implicit, in the interests or on behalf of SWEP, or to bind SWEP inany. way ..%.

Between September 2007 and March 2009, the appellant carried‘out repairs on, or
provided replacements for, the blades mentioned in‘the aforementioned contract,
as well as other wind turbine components exhibiting technical faults, in national
territory. To that end, it purchased materials_from, and,subcontracted services to,
third parties, which issued invoices for those materials and services on the
appellant’s behalf, the appellant havinggentered thoséydocuments in the accounts
as debit transactions in respect of which rtyexercised the right to deduct input
VAT.

On 27 February and 31 March 2009;, the ‘appellant issued to the Indian company
Suzlon Energy Limited three debit notes, relating to the services provided by the
appellant in Portugal, ifthe,amoaunts of ‘\EUR 2 909 643, EUR 1 913 533.68 and
EUR 3 263 454.84 respectively.

In 2011, the Servicos,deylnspegdo Tributaria (Tax Inspection Services) of the
Direcéo de Einangas (Finance,Directorate) in Lisbon carried out a partial tax audit
on the appellant, company in relation to the application of VAT in the 2009 tax
year.

The“documentidrawn up following the tax audit of 31 May 2012 proposed a
number, of'purely,arithmetic corrections amounting in total to EUR 1 485 940.93,
in relation to the' VAT owed for the 2009 tax year, and arising in particular from
irregularities in the aforementioned debit notes issued by the appellant to the
Indian*cempany Suzlon Energy Limited, which had not included a charge to VAT
and had not specified the reason for that exemption, the taxable person having
taken the view that those notes had originated from compensation for damage and
were thus excluded from the taxable amount, in accordance with the provisions of
Article 16(6) of the VAT Code.

In the light of the facts set out in the tax audit document, the Tax Administration
made additional assessments of charges to VAT, together with the corresponding
interest, for the months of February, March and November, amounting in total to
EUR 1 666 710.02.
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The appellant brought an action challenging those additional assessments before
the Tribunal Tributario de Lisboa (Tax Court, Lisbon), which, by judgment of
30 June 2017, declared the action inadmissible. An appeal against that judgment
has been brought before the Supremo Tribunal Administrativo (Supreme
Administrative Court, Portugal), the referring court in this case.

Main arguments of the parties to the main proceedings

The appellant claims, for the purposes of the present proceedings, that the
contested transactions which formed the subject of the tax audit and gave rise to
the additional VAT assessment are exempt transactions, since they were, carried
out free of charge.

This is because the mere passing-on to the supplier oféthe“exact amounthof the
costs which the customer incurred in repairing or replacing, preducts purchased
within the warranty period does not serve the purpose.of generating,revenue — in
the form of remuneration — on an ongoing basis and, is‘notitherefore economic in
nature.

In the present case, that passing-on wasyeffected notuin return for compensation
from the supplier but with the sole objective ‘of recovering the costs which the
customer (the appellant) had incurred, inyperforming,atask which was incumbent
on the supplier, inasmuch as it was covered by the warranty as to the product’s
proper operation that formedspart of'the sale prige, that is to say in the exercise of
a right of recovery.

It submits that the judgment under appeal wrongly inferred from the deduction of
input tax applied, by, the, appellantithat a taxable transaction had taken place; the
provisions of Article 168 of the:\ AT Directive and Article 19 et seq. of the CIVA
are based ongprecisely the,opposite reasoning.

The se€ond error vitiating“the judgment under appeal, according to the appellant,
follows fromuits‘assumption as to the existence of a supply of services and, on that
basisyitsyconclusion,that a mere passing-on of costs, to which no margin is added,
inthe context of the repair of product faults during the warranty period is subject
to tax.

As thenappellant further submits, the Portuguese Tax Administration has
repeatedly taken the view that the passing-on of costs in the exact amount in
which they were incurred — that is to say, without the addition of any margin —
is not a supply of services and does not fall within the scope of VAT.

The Court expressed the same opinion in its judgment of 29 April 2004, EDM
(C-77/01), which, according to the appellant, supports the inference that, if a cost
is passed on in the exact amount in which it was incurred — without a margin, as
in the present case —, there is no remuneration and, therefore, no taxable
transaction for the purposes of VAT.
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The Tax Administration, on the other hand, considers that, on the basis of the
description of the transactions that is contained in the debit notes at issue, the
supplies of repair services covered by those notes, which SUZLON PORTUGAL
issues to the manufacturer, the Indian undertaking SUZLON, are subject to the
general rate of VAT in Portugal, in accordance with the provisions of Articles 4
and 18 of the CIVA, and that the tax owed on that basis therefore amounts to
EUR 1481 872.31.

This is because such transactions are governed by the doctrine reflected in
Circular No 49424 of 4 May 1989 of the Dire¢do de Servicos do IVA{(Directorate
for VAT Services), which applies to supplies of services made by,a‘customer to a
supplier during a warranty period, and according to which:

‘1.  Repairs made in the course of the “warranty period™ are to'be“regardedsas
exempt transactions only in the case where they are carriedvoutfree, of ‘charge,
inasmuch as they have always been deemed to be tagitly included,in thesale price
of the product covered by the warranty, and mayynot,therefore,bestreated in the
same way as transactions performed for considerationy, as'they. would have to be in
other circumstances, in accordance with the-provisions ‘of Axticle 3(3)(f) and
Article 4(2)(b) of the CIVA. However, where such supplies of services (whether
or not they involve the use of materials)“form the subject of invoices, they are
unequivocally transactions performed “for comsideration and must therefore be
taxable, in accordance with the génerahpravisions,of the [CIVA].

2. Consequently, wheneversuch repairsformtthe subject of invoices, that is to
say whenever a debit against third parties is present (be this against the customer,
the dealer or the manufacturer), taxumust be charged. This is also the case where,
instead of a debit note'beingtissued by the repairer or dealer, a credit note is issued
by the dealer or manufacturer,

b

Brief summary of the,grounds for the request for a preliminary ruling

The, dispute. pending before the Supremo Tribunal Administrativo (Supreme
AdministrativesCourt, Portugal) as part of the appeal brought by the appellant
against,the;judgment of the Tribunal Tributario de Lisboa (Tax Court, Lisbon) is
concerned with whether the appellant is justified in challenging the arithmetical
correction of the assessments to VAT for the months of February, March and
November 2009, which was made, in essence, as a result of the fact that the
appellant did not charge VAT on the debit notes that it issued to the Indian
company Suzlon Energy Limited, owner of the company Suzlon Wind Energy
AJ/S, which has its registered office in Denmark and is itself the owner of all of the
appellant’s equity capital. The transactions in question were therefore intra-group
transactions.
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25 The issue underlying the dispute in this regard is whether or not passing on [costs]
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by issuing debit notes relating to transactions for the repair or replacement of wind
turbine blades and other components, as performed by the appellant for its
customers (undertakings with which the appellant had concluded works contracts
for the supply and assembly of wind turbines which it had acquired from the
Indian company Suzlon Energy Limited), is subject to VAT. The appellant takes
the view that the transactions in question are not subject to VAT since it did not
provide any services for consideration to the Indian company Suzlon Energy
Limited. In its opinion, the debit transactions in question, which were the result of
the aforementioned costs it had incurred in order to rectify defects'in the wind
turbine blades, must be classified as transactions with no economic content, since
they are covered by the equipment warranty that it had received from the,Indian
undertaking. The appellant claims, in essence, that thetransactions, at “issue
amount to a mere passing-on to the Indian company of the costs it ineurredyduring
the warranty period, in ‘correcting’ faults in components,ofithe wind turbines
which it had purchased from that company. As a result, it\istargued, thescosts in
question are ones, arising from the purchase of preductstand,sexvices from third
parties, which were incurred as an alternative tossendingithes products (in
particular, the wind turbine blades) back to India onas anwalternative to waiting for
the delivery of new materials by the lndian,company, the fact that those costs
were incurred having been justified by the need\to ensuresthat the problem would
be resolved in time.

For that reason, according to the“appellanty,the facts presented as established
should be regarded as a case in which'eosts'borne as a result of having a defective
product repaired are passedon fram the purchaser to the seller of that product (in
the exercise of a formyof “right,of recovery”) and not as a supply of services made
for the benefit of the sellerofithe'components concerned.

The appellant gees on te say thaty even if the view were taken that a supply of
services i§ present where, sthiss could in no way be classified as being for
considerationy, since the “appellant did not receive any remuneration from the
Indian_company. forsthesteps it took to repair the defects in the products which
that'company had supplied to it, having been paid only the amount corresponding
tothe “costs it had incurred, and that, for that reason also (the absence of any
consideration*fer the transactions), VAT should not be charged.

However, the Tax Administration considers that the debit notes issued cannot be
regarded as being a ‘mere discount on the cost of the components purchased’ by
the appellant from the Indian company, since the blades were repaired under the
contract for the provision of services that was concluded between the two
undertakings and the appellant did not recognise in its accounts any ‘discount’ on
the price originally paid for the imported materials or any correction to the amount
of VAT paid and deducted as input tax at that time. In support of the argument
that those transactions are subject to VAT, the Tax Administration goes on to say
that, even if the transactions at issue were to be regarded as having to be covered
by the parts warranty provided by the manufacturer in question — in which case
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the amounts charged to Suzlon India would fall to be treated in law as the passing-
on of costs — those transactions would in any event have to be regarded as having
been performed for consideration, in accordance with Circular No 49424 of 4 May
1989 on ‘repairs to products during the warranty period’, whether because that
activity entailed a transaction to import the materials replaced (an import
instigated by the appellant in requesting a new supply from Suzlon India) in
respect of which a further charge to VAT was applied (and later deducted as input
tax) and customs duties were imposed, or because the purchase of services from
third parties was made necessary by the carrying out of those repairs.

Now, on the basis of the facts taken to be established — which, as'it makes clear
in its submissions, the appellant does not wish to challenge, —,%\the Supremo
Tribunal Administrativo (Supreme Administrative Court, Partugal),finds that the
Indian undertaking and the appellant concluded a contract, for the, prevision“of
services (the Services Agreement referred to in the statément of the,facts), the
fourth clause of which expressly states that ‘the relationship, which the, present
contract establishes between SEL [the Indian company]},and SWEP [the appellant]
is that between a customer and a service provider [ ... \nnasmueh,as' SEL acts on its
own account and not in the interests of [the appellant]’.

According to the referring court, a readingwef the content of the contract supports
the inference that this is a contract for the supply ofiservices under which the
Indian company provided the appellant,with material‘and technical support to set
up a facility for repairing wind turbines imPortugal.

There is no documentary ‘evidence that, the appellant pursued the activities of
repairing and replacing“components on “behalf or on account of the Indian
company and, as thelatier eompany states in its submissions, there is no direct
consumer relationship between, the“Indian company, which manufactures the
equipment, andythe wind farm developers, given that the appellant acts as an
intermediary th,that relationship, (a common feature of such contracts), which is to
say that,the“appellant,issesponsible for making repairs and replacements in the
event that the projeet runs into any difficulties while the component manufacturer
is responsibleto the project manager (in this case, the appellant) for carrying out
repairs,and, supplying new components where faulty ones have to be replaced (as
providedyfor,smareover, in clause 11 of the sale and supply contract concluded
between the, Indian company and the Danish company which owns the appellant’s
share“eapital). In short, what we have here is a product warranty provided by the
manufacturer (the Indian company), and a technical works warranty (in this case,
a warranty as to the operation of the wind farm) provided by the appellant to the
wind farm developers, which technical works warranty must include the product
warranty that falls to be enforced by the technical manager for the project.

It is in the context of that confluence of responsibilities that the recording of those
transactions for accounting purposes, as set out in the document produced by the
Tax Administration, must be interpreted. According to that document, (i) the
appellant charged and deducted as input tax in Portugal VAT on the ‘replacement
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blades’ which it imported, (ii) it did not record in the accounts any reverse
transaction or activity in connection with the ‘original’ blades (the ones that were
replaced), and, moreover, (iii) it engaged third parties to carry out the blade repair
activities.

According to the Tax Administration, all of those activities are economic
transactions which, for the purposes of VAT, must be classified as a supply of
services delivered by the appellant to the Indian company under the product
warranty.

Having examined all of the material before it, the referring court considers that the
possibility cannot be ruled out that the Tax Administration_andsthe judgment
under appeal rightly reached the conclusion that the transactiens casried,out by the
appellant in order to resolve for its customers the problems-arising from,the faulty
wind turbine components may be classified for accountingypurposes as\a supply of
services for the benefit of the Indian company rather thanas ferming“part of a
consumer relationship between those two parties,‘given‘that'the,appellant did not
simply call upon the Indian company to repair«@and replace the defective products,
but took a number of actions aimed at mitigating forits customers the damage
arising from the manufacturing defects that had been identified. In taking those
actions, it also sought to some extent/to meetythe needyincumbent on the Indian
company to repair those defective products (which,is tossay that those products are
covered by the product warranty). Coensequently, these are facts which may be
included within the broad (and residual) cencept of a supply of services as defined
in the VAT implementing provision (Articleid ofthe CIVA).

Neither can the possibility, beyrulediout that'the judgment under appeal is right in
classifying that supply.of services as being for consideration, in accordance with
the provisions containedin theaforementioned Circular No 49424 of the Direcéo
de Servigos dosVA (Directorate for VAT Services). As that circular sets out, a
supply of servigcesinay be‘regarded as free only if the amount of the repair forms
part of.the price of the preduct. In this case, however, it has been shown that, from
an accounting ‘point, ofyview, the transaction was not recorded either by the
appellant or byythe, Indian company as a ‘discount on the price’ but as an act by
whichthexformer, the appellant, (by issuing debit notes) invoiced the latter, the
Indian, cempany, for the costs connected with the transactions of replacing
compenents, (new imports) and repairing components.

Those facts, which are regarded as proved under the law applicable, must, in
accordance with the aforementioned Circular (No 4), be treated as follows for tax
purposes: ‘in the case where work involving the repair by the recipient of parts or
material not received in good condition has, for reasons of liability attributable to
the supplier, given rise to a debit note issued to or a credit note issued by the
latter, VAT must be charged in all circumstances’.

In essence, when concluding the contract, the parties differentiated between the
product warranty and the warranty for the service of setting up the wind farm,

10
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from the point of view of the apportionment of liability between the two of them,
although it is true that no such difference exists for the wind farm developer, since
the appellant, as technical manager for that project, assumes liability in full.

However, that overall framework of warranties and liabilities was ‘altered’ by the
later agreement concluded between the appellant and the equipment supplier with
a view to securing a prompt solution to the problem identified in connection with
the wind turbine blades. The solution found — a contract under which the
appellant (instead of ‘making a claim’ to have the components replaced)
undertook to repair the blades and to import new components — addsfa'number of
‘services’ to what was a simple obligation to guarantee (products. The
classification of those ‘services’ for VAT purposes raises the questions which are
set out here, in particular whether Article 2(1) of the VAT Directive (Council
Directive 77/388/EEC of 17 May 1977) allows transactions'such asithosesat issue
under the agreement concluded between the undertakingsyconcerned to be
classified as supplies of goods and services effected, free\of, charge (as,a mere
recovery of costs) inasmuch as they amount to“the“performance“of a product
warranty.

Accordingly, notwithstanding the foregoing,.the referringycourt, after examining
all of the material before it, conclude$ that,neither thesfnational] legislation (the
relevant articles of the CIVA), norithe VAT, Directive (Council Directive
77/388/EEC of 17 May 1977, in the“wersion in‘force at the time when the facts
arose), nor the case-law of the Counxt of Justice ofithe European Union provide an
unequivocal or clear answer to'the questionsyraised here.

In that connection, the referring“court considers that, although the courts of the
Member States have jurisdictionto apply EU law, jurisdiction to interpret ‘the acts
adopted by the institutions, bedics, offices or agencies of the Union’ lies with the
Court of Justice,of\the Eurepean-nion, in accordance with point (b) of the first
paragraph¢f Article,267 TEFEW, Moreover, as the third paragraph of Article 267
TFEU_gees on to says, ‘Where any such question [on the interpretation of the acts
adopted by theinstitutions of the Union] is raised in a case pending before a court
or tribunal of aMember State against whose decisions there is no judicial remedy
under national law, that court or tribunal shall bring the matter before the Court’.

Thus)imse far as it has doubts as to the interpretation of Article 2 of Council
Directive 77/388/EEC of 17 May 1977, the referring court considers that, before
making 1ts decision, it must submit a request for a preliminary ruling to the Court
of Justice of the European Union.
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