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[.]

[..]

SUBJECT MATTER OF THE CASE

Recovery under the Waste Shipment Regulation; reference for,a preliminary
ruling to the Court of Justice of the European Union

DECISION UNDER APPEAL

Judgment of the Nacka tingsratt, mark- och miljgdomstolens(Distriet Court,
Nacka, Land and Environment Court) of 27 January,2023\[. ..}

[..]
[...]

Following submission of a reportyithe Mark- oeh ‘miljooverdomstolen (Land and
Environment Court of Appeal) makes the,following

ORDER...]

1. A reference fora preliminary ruling pursuant to Article 267 TFEU shall be
made to the Court,of\Justice of,the European Union in accordance with the
attached request for sueh avruling[...].

2. The ‘proceedings,shallbe stayed pending the ruling of the Court of Justice of
the Europeaniunion.

[.]

[ [..]
[..]
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The referring court

Svea hovratt, Mark- och miljééverdomstolen (Svea Court of Appeal, Land and
Environment Court of Appeal)

[..] [.]

[.]
[..] [.]
[...] [.]

Parties to the main proceedings

Appellant: Naturvardsverket (Swedish Environment ProtectiomAgencys;
‘the Naturvardsverket’)
[...] Stockholm

Respondent: uQ
E. -]

...] Umea

Representatives:

[ e e i

Introduction

On 26 August«2022, the Naturvardsverket, as the competent authority in Sweden,
informed the, Belgian authorities that a container suspected of constituting an
illegal shipment, of Waste ‘under Regulation (EC) No 1013/2006! (‘the Waste
ShipmentiRegulation \haduleft Sweden on its way to Cameroon via Belgium. The
Naturvardsverket,asked the Belgian authorities to stop the container.

The, Naturvardsverket contacted UQ, as the consignor of the shipment, and
informed him-that the container was suspected of constituting an illegal shipment
of ‘waste ‘and requested evidence that the goods did not constitute waste. UQ
subsequently submitted documents, photographs and receipts. The documentation
showed that the shipment contained, inter alia, tyres, engines and electronic
products. Overall, however, the Naturvardsverket found that the information
submitted was not sufficient to conclude that the contents of the container did not
constitute waste.

! Regulation (EC) No 1013/2006 of the European Parliament and of the Council of 14 June 2006
on shipments of waste.
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On 29 September 2022, the Belgian authorities carried out a scan of the container
in Belgium. Based on the scan image, it was found that the container was loaded
with, inter alia, two vehicles, a large amount of tyres, two engines and other
contents.

In a written notification on 17 October 2022, the Naturvardsverket informed UQ
that the container was deemed to contain waste and would therefore have to be
taken back to Sweden. He was asked to submit information on whether he
intended to take the contents found loaded in the container back to Sweden
himself, or whether the Naturvardsverket should take the contents back and deal
with them at UQ’s expense.

UQ expressed his view to the Naturvardsverket and stated that hesdidynot cencur
with the Naturvirdsverket’s assessment that the contents of‘they contather
constituted waste. With regard to take-back, he stated thatshe wasynotisure that he
could fulfil the requirements for taking back the container himself and‘therefore
requested that the Naturvardsverket arrange the take-back.to Sweden:

UQ subsequently requested that the contaimer ‘be inSpected in, order to assess
which of its contents should be regarded as waste. An inspection was carried out
by the Belgian authorities on 1 Decembers2022 duringswhich only a small part of
the contents was unloaded. The Belgian autherities, concluded that the two
vehicles, the electronic productsdandsthestyres eonstituted waste, some of which
was hazardous, and that there was‘an illegalishipment of waste for the purposes of
the Waste Shipment Regulation. UQxcontinued™o argue that the items were not
waste.

The Naturvardsverket subsequently decided that the contents of the container
should be taken Backto ‘Sweden andidisposed of in an environmentally acceptable
manner through, the Naturvardsverket. UQ lodged an appeal against the decision
with the Nacka tingsratt, Mark- och miljodomstolen (District Court, Nacka, Land
and Environment Court)sThe,Land and Environment Court annulled the decision
in so far asuit related to'the contents of the container in question being disposed of
throughythe Naturvardsverket. As grounds, the judgment stated that the decision
entailed ayrestrictiomvof the protection of property which had no legal basis. The
Naturvardsverket has lodged an appeal against the judgment with the Svea
hovratt, “Mark- och miljodverdomstolen (Svea Court of Appeal, Land and
Envirenment Court of Appeal) [...]. The question before the Land and
Environment Court of Appeal is whether the Waste Shipment Regulation confers
on the Naturvardsverket the right to recover the taken-back contents of the
container.

The matter before the Naturvardsverket

On 14 December 2022, the Naturvardsverket decided, inter alia, that the contents
of container CMCU 4925067 should be taken back to Sweden and disposed of in
an environmentally acceptable manner through the Naturvardsverket pursuant to
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Article 24 of the Waste Shipment Regulation. The decision also stated that the
costs incurred by the Naturvardsverket in taking back and disposing of the waste
would be reclaimed from UQ pursuant to Article 25 of the Waste Shipment
Regulation.

As grounds, the decision stated that the container was deemed to contain waste
and hazardous waste. It was also stated that the waste was intended to be shipped
to Cameroon, in breach of the export prohibition laid down in Article 36 of the
Waste Shipment Regulation and Regulation (EC) 1418/2007, ? that no notification
had been submitted and no written consent had been granted. AsUQ was the
consignor of the container, he was deemed to be a notifier under‘the Waste
Shipment Regulation. The decision also stated that he had been given the
opportunity to take back the contents of the container himselfibut:had opted net to.
Nor had he provided any evidence to show that he would be.able tordispose of the
waste after take-back in a manner that was acceptable in tekmsiof the environment
and health. The Naturvardsverket therefore considered, that'it ‘could not be.deemed
possible for UQ to take back or dispose of the waste,in‘the,container:

Before the contents of the container weré "to be taken “backiyto Sweden, the
Naturvardsverket drew up a notification pursuant to thesthird subparagraph of
Article 24[(2)] of the Waste Shipment/Regulation, giving.the Naturvardsverket as
the notifier and person responsible “for the, Shipment. An authorised waste
reception facility in Sweden was stated as. the recipient of the waste. It was also
stated that the waste would be“shipped “for recovery. The notification was
approved by the competent‘authority i Belgium.

The contents of the_container were, subsequently taken back to Sweden to the
reception facility statedvin the netification and has been stored there on behalf of
the Naturvardsverket. Thewgoeods®itaken back were also inspected by the
supervisory authority (the Lénsstyrelsen i Norrbottens 1an (County administrative
board of Norrbotten)), which“considered that they were mixed waste, some of
which_eenstituted hazardeus waste. The supervisory authority concurred with the
assessmentof ‘the“Belgian authorities and the Naturvardsverket that the case
concerned an upauthorised waste shipment and that the waste should be disposed
ohin an environmentally acceptable manner.

Proceedings before the Land and Environment Court of the District Court of
Nacka

UQ lodged an appeal against the Naturvardsverket’s decision with the District
Court, Nacka, Land and Environment Court. The court found that the only way to
understand the Naturvardsverket’s decision was that it meant that UQ’s property

2 Commission Regulation (EC) No 1418/2007 of 29 November 2007 concerning the export for
recovery of certain waste listed in Annex III or I1IA to Regulation (EC) No 1013/2006 of the
European Parliament and of the Council to certain countries to which the OECD Decision on the
control of transboundary movements of wastes does not apply.
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was to be taken from him and recovered. The court found that the decision, in so
far as it related to the recovery of the property, entailed a restriction of the
fundamental right to protection of property under, inter alia, the European
Convention, and that a clear legal basis for the procedure was thus required. The
court held in addition that the wording of the provisions of the Waste Shipment
Regulation did not provide a basis for the Naturvardsverket to take a decision,
against UQ’s wishes, to recover his property to the extent that it was deemed to be
waste after it had been taken back to Sweden. In the view of the court, a decision
on the recovery of waste in connection with the Naturvardsverket’s take-back of
goods to Sweden requires a clear legal basis, which was not presentdin the Waste
Shipment Regulation or national law. The court therefore annulled,the ‘decision of
the Naturvardsverket in so far as it concerned the disposalgef the container’s
contents through that agency.

Proceedings before the Svea Court of Appeal, Land and Environment Court
of Appeal

The Naturvardsverket has now lodged an appeal against the‘judgment of the Land
and Environment Court with the Svea Court*ef*Appeal, Land“and Environment
Court of Appeal, claiming that the Naturvardsverket:s decision should be upheld.
The Naturvardsverket has also requested that the Land*and Environment Court of
Appeal make a reference to the Court of Justice of thezsEuropean Union (‘the EU
Court of Justice’) for a preliminary, ruling on the interpretation of certain
provisions of the Waste Shipment “Regulation. UQ has contested the
Naturvardsverket’s claims i their enticety.

The Naturvardsverket hasistated,‘infssummary, as follows. It is difficult to see how
the system of transboundary, movements of waste, and the recovery of illegal
transboundary shipmentsyofuwaste,“is'to work if the competent authority taking
back the wastendoes noet have the right to ensure that the waste taken back is
recovered¢or dispesed of.\In the view of the Naturvardsverket, there is a legal
basis for,thatyin the Waste,Shipment Regulation. The take-back of an illegal waste
shipment also constitutes a transboundary movement of waste. In the case of a
takesback pursuant toe Article 24(2)(a), (b) or (c) of the Waste Shipment
Regulation,, it is necessary, under the third subparagraph of that article, to draw up
a new, netification for the shipment back to the country of dispatch from the
country “where the shipment was stopped. Under Article 4(6) of the Waste
Shipment Regulation, a notification is to cover the shipment of waste from its
initial place of dispatch and include its interim and non-interim recovery or
disposal. The notification must cover, inter alia, the consignor, the consignee, the
treatment facility and the treatment procedure. In the view of the
Naturvardsverket, it is thus assumed that what is taken back is waste and that the
waste is being taken back for recovery or disposal. The Naturvardsverket, as the
competent authority, is obliged to follow the procedure laid down in the EU
regulation. No evidence has been provided to show that UQ is able to dispose of
the waste in the shipment in an environmentally acceptable manner and in
accordance with the applicable national rules on waste management. UQ has

6
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stated that he received remuneration for some of the contents of the container and
that he therefore wished to complete the shipment to Cameroon. There are
indications that he intends to re-export the contents of the container. Against that
background, it cannot be considered possible for the Naturvardsverket, as the
competent authority, supervisory authority and holder of the waste, to return the
waste in the shipment to UQ. If Article 24(2)(a) to (c) of the Waste Shipment
Regulation is to be interpreted and applied in the manner established by the Land
and Environment Court, then Article 24(2)(d) of the Waste Shipment Regulation
could provide a legal basis for the authority of dispatch to recover the waste in the
country of dispatch, where it cannot be considered possible for the exporter to deal
with the waste in an appropriate manner after it has been taken back. In such
situations, the competent authority of dispatch, in this case theyNaturvardsyerket,
must be responsible for ensuring that the waste is dealt with'and\recovered, in its
capacity as competent authority, supervisory authority, holder of ‘the “‘waste and
notifier of the waste shipment.

UQ has argued, in summary, as follows. As statéd, bysthe Naturvardsverket, it is
necessary under the third and fifth subparagraphs of,Article,24(2),of the Waste
Shipment Regulation to draw up a new n@tification up, inhaccordance with the
requirement set out in Article 4. However, It is apparent from*Article 4(6) that a
shipment may relate to interim recovery ordisposal and'that it is not necessary for
final treatment of the waste to_take place. "It ishtrue that he asked the
Naturvardsverket to arrange the feturnsshipment,ibut he never asked the authority
for recovery or disposal. If the Naturvardsverket'has stated in the notification of
the return shipment that the authoritysitselfiwould carry that out, it goes beyond
what he has agreed te, and thegauthority does not have the right, over his
objections, to assume, ownership of, the property. There is no legal basis for
transferring ownership efithe'property from an individual to the Naturvardsverket.
The reason why he was unable.te arrange the return shipment himself was that the
Naturvardsyerket, apparentlyawithout any legal basis, required that the return itself
be effected in adifferent way than the shipment to Belgium. He is able to dispose
of theawaste and/can senditsfor final treatment himself, in exactly the same way as
theNaturvardsverketawill do. Even though the property is currently classified as
waste, itymay, afteryrepair, be classified as property which is not waste. The case
coneerns the two vehicles that were in the container. Both vehicles have a value
on thevgpen market and both have successfully undergone a roadworthiness test;
there are also purchase contracts for them and payment has been made. The tyres
had beenydeliberately deflated to ensure that they would not roll in the container.
There are still opportunities and financial incentives to repair the minor defects
noted. If he could once again show that the vehicles had passed a clean
roadworthiness test, that a purchase contract is in place, that the purchase price
has been paid and that there is no other major damage, the vehicles would not
have been considered waste if they had been shipped alone. The remarks made
about the vehicles are limited and the fact that one has corrosion damage does not
mean that it is waste. In the event that the vehicles, after repair work, do not meet
the requirements in order not to be classified as waste, they will be recovered and
he can then have the vehicles scrapped himself.

7
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European Union law
The Waste Shipment Regulation

The Waste Shipment Regulation is to apply inter alia to shipments of waste
exported from the Community to third countries or transiting through the
Community on the way from and to third countries (see Article 1(2)).

In the case of a shipment originating from a Member State, a notifier means any
natural or legal person under the jurisdiction of that Member State whe intends to
carry out a shipment of waste or intends to have a shipment of waste\carried out
and to whom the duty to notify is assigned in accordance with“an established
listing (see Article 2(15)).

Competent authority means, in the case of Member States;, the,body designated by
the Member State concerned in accordance with Article 53\(see ‘Article 2(18)).

Shipment means, inter alia, the transport of waste “destined “for“recovery or
disposal which is planned or takes place between a country and another country,
or between a country and overseas countries and territories or other areas, under
that country’s protection (see Article 2(34)).

Illegal shipment means, inter alia, any shipment of waste effected without
notification to all competent “authorities, concerned pursuant to the Waste
Shipment Regulation, without the censentiof‘the.competent authorities concerned
pursuant to that regulation, in a wayswhich is not specified materially in the
notification or movemént decuments ortin a way which results in recovery or
disposal in contraventien of,Ceammunity or international rules (see Article 2(35)).

Shipments of waste destined ferdisposal and recovery operations are to be subject
to a procedure requiringyprier written notification and consent as laid down in
Title Il of the Waste Shipment Regulation (see Article 3(1)).

When'a notificationyis ‘submitted, the notification document (Annex IA to the
regulation) and, where’ relevant, the movement document (Annex IB to the
regulation)ymust'be filled in by the notifier (see Article 4(1)). A notification is to
cover“the, shipment of waste from its initial place of dispatch and include its
interim andwnon-interim recovery or disposal (see Article 4(6)).

The Waste Shipment Regulation lays down take-back obligations in certain
specified situations (see Chapter 4). As regards take-back when a shipment is
illegal, the first subparagraph of Article 24(2) states that if an illegal shipment is
the responsibility of the notifier, the competent authority of dispatch is to ensure
that the waste in question is:

(@) taken back by the notifier de facto; or, if no notification has been
submitted;
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(b) taken back by the notifier de jure; or, if impracticable;

(c) taken back by the competent authority of dispatch itself or by a natural
or legal person on its behalf; or, if impracticable;

(d) alternatively recovered or disposed of in the country of destination or
dispatch by the competent authority of dispatch itself or by a natural or legal
person on its behalf; or, if impracticable;

(e) alternatively recovered or disposed of in another country by the
competent authority of dispatch itself or by a natural or legal person on its
behalf if all the competent authorities concerned agree.

In cases of take-back as referred to in (a), (b) and (c), a new notification is to,be
submitted, unless the competent authorities concerned agree‘that.a duly ‘reasoned
request by the initial competent authority of dispatch is ‘sufficient (see,the third
subparagraph of Article 24(2)). The new notificationvis toybe, submitied by the
person or authority listed in (a), (b) or (c) and.in aceordanee with, that order (see
the fourth subparagraph of Article 24(2)).

As regards disagreement on classification, issues, if the competent authorities of
dispatch and of destination cannot agree “en“the classification as regards the
distinction between waste and non=waste;, the subject.matter is to be treated as if it
were waste. That is to be without prejudice to the right of the country of
destination to deal with the,shipped materfalgin accordance with its national
legislation, following arrival of the shipped material and where such legislation is
in accordance with Community or internatienal law (see Article 28).

Member States are'to lay down the rules on penalties applicable for infringement
of the provisians ‘of the WastesShipment Regulation and are to take all measures
necessary tesensure that they are implemented (see Article 50(1)).

The Edropean,Convention‘en Human Rights

Article 2,0f thesAdditional Protocol to the European Convention for the Protection
ofnHumany, Rights and Fundamental Freedoms (‘the European Convention’)
provides that ewvery natural or legal person is entitled to the peaceful enjoyment of
hisypossessions. No one is to be deprived of his possessions except in the public
interest.and ‘subject to the conditions provided for by law and by the general
principles of international law. The preceding provisions are not, however, in any
way to impair the right of a State to enforce such laws as it deems necessary to
control the use of property in accordance with the general interest or to secure the
payment of taxes or other contributions or penalties.

Charter of Fundamental Rights of the European Union

Under Article 17 of the Charter of Fundamental Rights of the European Union
[...], everyone has the right to own, use, dispose of and bequeath his or her

9
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lawfully acquired possessions. No one may be deprived of his or her possessions,
except in the public interest and in the cases and under the conditions provided for
by law, subject to fair compensation being paid in good time for their loss. The
use of property may be regulated by law in so far as is necessary for the general
interest.

The Swedish legislative framework

The Naturvardsverket is the competent authority within the meaning of Article 53
and the correspondent with the meaning of Article 54 of the Waste Shipment
Regulation (see Chapter 8, Paragraph 2 of Avfallsférordningen [2020:614] (the
Ordinance on waste) [2020:614]; ‘the  Avfallsférordningen’)), The
Naturvardsverket is responsible for supervision under the “Miljobalkeny, (the
Environmental Code; ‘the Miljobalken’) with regard to the Waste, Shipment
Regulation as regards matters for which it is the competent, authority (see Chapter
2, Paragraph 24 of the Miljotillsynsforordningen (the,Ordinance on envirgnmental
supervision) [2011:13]; ‘the Miljétillsynsférordningen?))

If the Naturvardsverket, in its capacity as ascempetentiauthority, becomes aware
of or deals with a matter concerning a waste shipmentycovered by the Waste
Shipment Regulation, it must inform the*eounty administrative board concerned
and the municipal committee concerned whichyperforms tasks in the field of
health and environmental protection “(see Chapter 8, Paragraph 3 of the
Avfallsférordningen. With regard“to shipments of waste governed by the Waste
Shipment Regulation, certain- specified county“administrative boards are also
responsible for supervision:in certain counties. In its supervision role, the county
administrative board_must ce-operate with other county administrative boards
concerned and with “the, CoeastyGuard, the Police Authority and the Customs
Service (see Chapter "2, wParagraph 28a of the Miljo6tillsynsforordningen).
Furthermore, each, municipality“exercises, through its committees, supervision
within thedmunicipality ofainter alia, waste management under Chapter 15 of the
Miljobalken'(see Chapter26, Paragraph 3 of the Miljébalken).

A supervisorysauthority, has the option in an individual case of deciding on the
ordersynecessary, tovenforce the Waste Shipment Regulation (see Chapter 26,
Paragraph 9of the Miljobalken and also Chapter 1, Paragraph 4 and Chapter 19,
Paragraph 10 of the Muiljotillsynsférordningen). According to the travaux
préparatoires, such an order may, for example, relate to an export ban or an order
to submit relevant information such as producing evidence required under the
Waste Shipment Regulation or needed to assess the legality of the shipment ...

The supervisory authority may decide to retain or dispose of waste if that is
necessary to ensure compliance with a prohibition laid down in the Waste
Shipment Regulation or compliance with an order issued pursuant thereto (see
Chapter 26, Paragraph 13b of the Miljobalken).

10



32

33

34

35

36

37

NATURVARDSVERKET

An illegal shipment of waste is punishable by a fine or a maximum of two years’
imprisonment for anyone who, intentionally or by negligence, ships waste in
breach of the articles of the Waste Shipment Regulation which are relevant in the
present case (see Chapter 29, Paragraph 4a of the Miljobalken). For certain
breaches of the Waste Shipment Regulation, an environmental penalty fee may be
payable (see Chapter 11, Paragraphs1 to 7 of Forordning [2012:259] om
miljosanktionsavgifter (Ordinance [2012:259] on environmental penalty fees)).

Waste may be seized by the police or public prosecutors in the circumstances set
out in Chapter 27 of the Rattegangsbalken (the Code of Judicial Procedure; ‘the
Rittegangsbalken’). Waste that has been seized may be declared, forfeited
following judicial proceedings, unless that is manifestly unreasonable“and the
property has been the subject of a crime, for examplesunder, Chapter, 29,
Paragraph 4a of the Miljobalken (see Chapter 29, “Paragraph 22 “of the
Miljobalken). The authority which stores waste that can reasonably bevassumed to
be forfeited under Chapter 29, Paragraph 12 of the,Miljgbalken and *has been
seized under Chapter 27 of the Réattegangsbalkertmay. (4) immediately have the
waste sold if there is a risk that the waste will be destroyed,during storage, the
storage entails excessive costs or there are (other speciahreasons, and (2) destroy
the waste if it cannot be sold or if it can_be assumed-that itywill be put to criminal
use or is otherwise unsuitable for sale (See ‘Chapter 294 Paragraph 12a of the
Miljobalken).

The need for a preliminary ruling

The question arises in the'present caseyas to whether a competent authority of
dispatch, having effecteda take-<baek of an‘illegal shipment of waste pursuant to
Article 24(2)(c) of,the Waste Shipment Regulation and the notification which,
according to the third,and, fourth subparagraphs of that article, must precede such
a take-back, is thereafter,to'be regarded as the holder of the waste and, under that
regulationd may/must also‘recover or dispose of the waste, despite the opposition
of the eriginal sender:

If the authority,ofidispatch has the right to recover or dispose of the waste in such
asituation, the question also arises as to whether such a right is compatible with
the\protection, of property since Article 24(2)(c) does not expressly state that the
owner, of the waste may be deprived of the right to his, her or its property
following take-back.

In summary, the Land and Environment Court of Appeal considers that it is not
clear or has not been clarified how Article 24(2) is to be applied in a case such as
the present one. In order to give judgment in the case, the Land and Environment
Court of Appeal requires answers to the questions of interpretation set out below.

Request for a preliminary ruling

The Land and Environment Court of Appeal refers the following questions to the
Court of Justice of the European Union for a preliminary ruling.

11
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1. Does a take-back under Article 24(2)(c) of the Waste Shipment
Regulation include a requirement or possibility for the authority of dispatch
to recover or dispose of the waste after take-back, where a notification and a
movement document stating how the waste is to be treated in the country of
destination have been drawn up for the return shipment?

2. Under what circumstances may Article 24(2)(d) be applied by the
authority of dispatch to recover or dispose of the waste in an illegal
shipment of waste in the country of dispatch? How does point (d) relate to
point (c), for example may take-back and recovery/disposal‘be effected
pursuant to points (c) and (d) together or does the application of,one point
require that the procedure under the immediately preceding“pointshas not
been possible?

3. If Article 24(2) of the Waste Shipment Regulationymay be,interpreted
as meaning that, following take-back, the authority“of “dispatchy has the
ultimate power of disposal over the waste, ‘even where the original sender
wishes to regain the waste, is such an dnterpretationncompatible with the
protection of property under Article 17 of-the Charter of Fundamental Rights
of the European Union and Article 1, of they, Additional Protocol to the
European Convention?



