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SIV v COMMISSION

In Cases T-68/89,

Societa Italiana Vetro SpA, a company incorporated under Italian law, having its
registered office in San Salvo (Italy), represented by Luigi Citarella, of the Rome
Bar, and Crisanto Mandrioli, of the Milan Bar, with an address for service in
Luxembourg at the Chambers of Ernst Arendt, 4 avenue Marie-Thérése,

T-77/89,

Fabbrica Pisana SpA, a company incorporated under Italian law, having its
registered office in Milan (Italy), represented by Pierre van Ommeslaghe and
Bernard van de Walle de Ghelcke, of the Brussels Bar, with an address for service
in Luxembourg at the Chambers of Jean-Claude Wolter, 8 rue Zithe,

and T-78/89,

PPG Vernante Pennitalia SpA (formerly Vernante Pennitalia SpA), a company
incorporated under Italian law, having its registered office in Genoa (ltaly), repre-
sented by Gianni Manca and A. J. Manca Graziadei, of the Rome Bar, and by
Michel Waelbroeck and Alexandre Vandencasteele, of the Brussels Bar, with an
address for service in Luxembourg at the Chambers of Ernst Arend:t, 34 rue
Philippe II,

applicants,

supported by

United Kingdom of Great Britain and Northern Ireland, represented by
J. E. Collins of the Treasury Solicitor’s Department, acting as Agent, assisted by
Stephen Richards, Barrister of Gray’s Inn, with an address for service in
Luxembourg at the British Embassy, 14 Boulevard Roosevelt, with regard to the
applicants’ submissions in so far as they concern the application of Article 86 of
the EEC Treaty,

intervener,

Commission of the European Communities, represented by Enrico Traversa, Julian
Currall and during the written procedure, Hendrik van Lier, members of its Legal
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Service, acting as Agents, assisted by Alberto Dal Ferro, of the Vicenza Bar, and
Hervé Lehman, of the Paris Bar, with an address for service in Luxembourg at the
office of Roberto Hayder, a representative of the Commission’s Legal Service,
Centre Wagner, Kirchberg,

defendant,

supported by

United Kingdom of Great Britain and Northern Ireland, represented by
J. E. Collins, of the Treasury Solicitor’s Department, acting as Agent, assisted by
Stephen Richards, Barrister of Gray’s Inn, with an address for service in
Luxembourg at the British Embassy, 14 Boulevard Roosevelt, with regard to the
Commission’s submissions in so far as they concern the application of Article 85 of
the EEC Treaty,

intervener,

APPLICATION for the annulment of Commission Decision 89/93/EEC of
7 December 1988 (Official Journal 1989 L 33, p. 44), relating to a proceeding
under Articles 85 and 86 of the EEC Treaty (IV/31.906, flat glass).

THE COURT OF FIRST INSTANCE OF THE EUROPEAN COMMUNITIES
(First Chamber)

composed of: D. A. O. Edward, President, R. Garcia-Valdecasas, K. Lenaerts,
H. Kirschner and R. Schintgen, Judges,

Registrar: H. Jung

having regard to the written procedure and further to the oral procedure held
from 12 to 15 November 1991,

gives the following
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SIV v COMMISSION

Judgment

Facts

This case concerns a decision of the defendant, the Commission of the European
Communities (hereinafter referred to respectively as ‘the decision’ and ‘the
Commission’), fining the three applicants, Italian flat-glass producers, for
infringing Article 85(1) of the EEC Treaty, and finding that they infringed Article
86 of the Treaty. The three companies to which the decision is addressed are:
firstly, Societa Italiana Vetro (‘SIV’), whose majority shareholder is the Ente
Finanziamento Industria Manifatturiera (‘EFIM’); secondly Fabbrica Pisana SpA
(‘FP’), a subsidiary of the Saint-Gobain group ‘SG’); and thirdly Vernante
Pennitalia (‘VP’), a subsidiary of PPG-Industries Inc. of Pitsburg (‘PPG’).

In the decision (point 2), the product at issue is defined as being ‘flat glass in all its
varieties’. Three types of flat glass are distinguished: drawn glass, cast glass and,
the most important type, plate glass. It is stated that at present, more than 90% of
flat glass is manufactured using the so-called float-glass process, a modern
production method which requires an investment of approximately ECU 100
million for each production line.

Within the flat-glass industry in general, the Commission distinguishes two
markets (point 5): the transport, and in particular the automotive, market
(hereinafter referred to as ‘the automotive market’), and, secondly, the market in
glass intended for other industries, in particular the construction and furnishing
industries (hereinafter referred to as ‘the non-automotive market’). In the auto-
motive market, motor vehicle manufacturers are supplied directly by the glass
producers, who process the flat glass themselves in accordance with the
requirements of the motor vehicle manufacturers. In the non-automotive market,
flat-glass may be used unprocessed (for example, window panes) or processed. In
this market, customers may be supplied either directly by producers or indirectly
through wholesalers, processing wholesalers or independent processors.
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On 28 September 1981, the Commission addressed to FP, SIV and VP, to an
association of Italian undertakings specializing in flat-glass wholesaling and to the
members of two similar associations which had already been wound up, a decision
(81/881/EEC, Official Journal L 326 p. 32, hereinafter referred to as ‘the 1981
decision’) which found that they had infringed the provisions of Article 85(1) of
the EEC Treaty. Firstly, the Commission accused the wholesalers’ associations of
having adopted in their articles of association, implementing rules and decisions,
clauses under which:

— members were under an obligation to purchase through the association;

— members were prohibited from importing and were required to share out any
products imported, with prior authorization from the association, from State-
trading countries;

— a common price list was to be adopted and complied with.

Secondly, the Commission accused the producers and wholesalers, secondly, of
having concluded agreements relating to the:

— establishment of sales quotas;

— the granting of a special rebate;

— the monitoring of the operations of the members of the associations.

The 1981 decision became definitive.
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In March 1986, Industria Vetraria Alfonso Cobelli (hereinafter referred to as
‘Cobelli’), a glass wholesaler based in Reggio Calabria, brought an action before
the Tribunale (District Court) of Reggio Calabria against FP and SIV, accusing
them of having contributed to the ruin of the company by behaviour which it
considered to be unfair and an abuse of a dominant position. In particular, Cobelli
accused them of having ‘a tacit agreement’, also involving VP, ‘to maintain the
market stability through the adoption of price-lists for the sale of their products’.
On 25 June 1986, VP’s lawyer sent to Cobelli a letter stating that the allegation
was incorrect in so far as it concerned VP. On 15 July 1986 Cobelli’s lawyer sent a
reply expressing its ‘amazement, since Industria Vetraria Cobelli and its owner
have never called into question the correct attitude and the accessibility which
Vernante Pennitalia has shown towards it’.

In July and October 1986, the Commission, acting pursuant to Article 14(2) of
Regulation No 17 of the Council of 6 February 1962 (Official Journal, English
Special Edition 1959-1962, p. 87 — hereinafter referred to as ‘Regulation No 17°),
carried out investigations both at the premises of FP, SIV and VP and at the
premises of an undertaking specializing in the wholesale flat-glass trade, Socover
SpA (hereinafier referred to as ‘Socover’), which had been one of the addressees
of the 1981 decision.

By a document dated 31 October 1986, received at the Commission on 6
November 1986, Alfonso Cobelli, the owner of Cobelli, made an application to the
Commission, pursuant to Article 3 of Regulation No 17, for a finding that SIV, FP
and VP had acted in breach of the rules on competition. According to Cobelli,
there was a long-standing agreement between the three producers which was
‘intended to control and stabilize the market and to eliminate all competition
between them by means of the adoption of agreed price lists for the sale of their
products; those lists, which prescribed not only identical prices for homogenous
categories of products, but also identical conditions of sale and payment, classified
customers into distinct categories according to their commercial importance based
on turnover and field of activity, charging each group a different price by applying
a “scale of discounts” with a difference of approximately 9% between the first
group and the last’. Cobelli then accused FP and SIV (but not VP) of having
implemented, since about 1982, a ‘business strategy intended to achieve full control
not only of the production but also of the distribution of glass, by excluding from
the market the majority of existing distributing wholesaler-distributors’.
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On 13, 14 and 15 of January 1987, acting pursuant to Article 14(3) of Regulation
No 17, the Commission again carried out investigations at the premises of FP, STV
and VP.

By letter of 20 February 1987, VP submitted to the Commission’s Directorate-
General for Competition (hereinafter referred to as ‘DG IV?) its observations on
Cobelli’s complaint, of which it had just learned for the first time, putting forward
in its defence, in particular, the denial which had been sent to it by Cobelli’s
lawyer on 15 July 1986.

On 3 April 1987, Cobelli sent to DG IV a memorandum, received at the
Commission on 10 April 1987, in reply to the observations submitted by FP, SIV
and VP following communication of its complaint. In that memorandum, Cobell;
claimed that FP, SIV and, ‘on a number of occasions also’ VP had participated in
regular meetings with the wholesalers, ‘sometimes under the aegis of the category
associations, sometimes initiated directly by the manufacturers’, and that the three
producers

‘always appeared with positions which were perfectly attuned vis-a-vis the
distributors’ demands: the lists of products marketed, which were always abso-
lutely identical and published simultaneously, or almost simultaneously, by the
three undertakings, were sent to the distributors and subsequently clarified at the
meetings, without, however, the slightest opportunity of discussing them being
given: in fact, whenever [the other participants] attempted to influence the manu-
facturers’ decisions or to propose agreements which would have taken account of
their own business requirements, the manufacturers presented a “common
front”. ..

Just by way of example, it is possible to mention a few of the numerous meetings
which took place before 1984 and 1986, at most of which the undersigned was
present: on 19 March 1984 at Naples, on the initiative of SIV, at Barbato; on 10
October and 31 October 1984 in Rome, at the Sheraton Hotel, on 19 October
1984 in Caserta, at Fontana; on 31 October 1984, another meeting in Bologna, at
VIC SpA; other important meetings between the commercial directors of the three
undertakings are known to have taken place on 28 February and 2 March 1985;
on 2 May 1985 in Rome, at the Sheraton Hotel; on 18 February 1986 in Catania,

II - 1412



1

SIV v COMMISSION

only between Tortorici, Donato, Fontana, Milletti (FP), Baldi (SIV) and Bilouta of
Callipo Vetro. Of course, there were many more meetings than those mentioned
above, which are the ones that spring to mind, and what is more, they continue to
be held to this day, although the undersigned is strictly excluded from them for
having dared to take action against the manufacturers.

To find support for what has just been said and for proof of the existence of
specific agreements among the manufacturers, intended to harmonize prices and
conditions of sale, one need only examine the enclosed invoices on which abso-
lutely identical prices are quoted on the same date and for the same products; . . . .

After commenting at length on the conduct of FP and SIV, Cobelli then expressly
exempted VP,

‘which, while it certainly participated in the agreements with the other manufac-
turers as regards the price lists and discounts agreed upon, just as indisputably
maintained absolutely correct commercial behaviour, in particular vis-a-vis the
undersigned, and which has never been responsible for abuses or clandestine
agreements intended to favour one economic operator to the detriment of the
others...".

On 15 October 1987, the Commission decided to implement the procedure laid
down in Article 3(1) of Regulation No 17. On 28 October 1987, it sent to FP,
SIV and VP the written statement of objections provided for in Article 19(1) of
Regulation No 17 and in Article 2(1) of Regulation No 99/63/EEC of the
Commission of 25 July 1963 on the hearings provided for in Article 19(1) and (2)
of Council Regulation No 17 (Official Journal, English Special Edition 1963-1964,
p. 47, hereinafter referred to as ‘Regulation No 99/63). That statement of
objections accused the undertakings to which it was addressed of infringing
Articles 85 and 86 of the EEC Treaty both in the automotive market, in relation to
the Iralian undertakings Fiat and Piaggio, and in the non-automotive market. FP,
SIV and VP replied in writing to that statement.
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The hearings provided for in Article 19(1) and (2) of Regulation No 17 and in
Articles 7, 8 and 9 of Regulation No 99/63 were held on 9 and 10 March 1988.
FP, SIV, VP and Cobelli were represented and heard. The draft minutes of the
hearings, together with the relevant documents, were sent to the members of the
Advisory Committee on Restrictive Practices and Dominant Positions. It was sent
to the undertakings on 25 August 1988. The definitive minutes incorporating the
corrections, additions and deletions requested by the undertakings, were sent to
them subsequently.

It emerges from the abovementioned minutes that, called on by the representative
of the Portuguese Republic to state whether the Commission had contacted Fiat, a
DG 1V official replied:

“The Commission intends to reply to that question later’.

When the representative of the Italian Republic insisted on knowing whether the
Commission had carried out investigations at Fiat, the same official replied:

‘T have nothing to add to what I said earlier’.

The minutes also show that when Mr Cobelli was called on to specify the meetings
at which, according to him, VP was present, he mentioned a single meeting in
Tropea in 1986, and that that was a glass-makers’ festivity attended by 500 people,
including family members.

At the end of that procedure, the Commission adopted the contested decision on 7
December 1988. The decision is divided into two parts: an examination of the facts
(points 1 to 58, hereinafter referred to as ‘the factual part’) and a legal assessment
(points 59 to 84, hereinafter referred to as ‘the legal part’), followed by the
operative part of the decision. In essence, the decision reproduces the content of
the statement of objections.
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In the factual part, the decision first of all examines the flat-glass market from the
point of view, in turn, of the product, supply and demand. It then examines the
behaviour of the undertakings in relation, firstly, to the market in non-automotive
glass, secondly, to the market in automotive glass, and thirdly, to exchanges of
glass between them.

With regard to the non-automotive market, the decision examines the alleged
behaviour of the undertakings under five headings:

(a) identical prices;

(b) identical discounts;

(c) identical classification of the main customers;

(d) elements of concerted practices between producers, and;

(e) relations between producers and wholesalers.

The decision finds that ‘the three Italian producers communicated identical price
lists to their Italian customers on dates which were close to one another and in
some cases on the same days’ (point 18), that ‘identical discounts on the listed
prices were granted in accordance with the categories or levels in which customers
were classified’ (point 20), and that ‘the main customers ... were classified in the
same category or level, whenever they obtained their supplies from any of the
producers [the classification being dependent on] each customer’s total purchases
from all producers’ (point 22). The decision then states that ‘the uniformity of
prices and of discount scales and the uniform classification of the main customers
by category or level are the result of concerted practices between the producers
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agreed on directly during talks, meetings or contacts or through the intermediary
of the spokesman of the main customers [Socover]’ (point 24). There follows ‘the
documentary evidence of such concerted practices’ (points 25 to 32). The decision
also finds that ‘the exchanges of products between the three Italian manufacturers
also provide an opportunity for knowing the prices charged by competitors or for
agreeing on the conduct to be pursued on the market.... The prices of the
products exchanged were always set and subsequently adjusted on the basis of the
price adjustments of the transferring producers’ (point 33). Finally, the decision
finds that ‘the prices and discounts agreed on under the concerted practices were
actually applied. Examination of certain invoices shows that one and the same
customer who purchased widely differing quantities from the three producers was
charged identical prices and granted identical discounts’. A list of the invoices
examined is then given (point 34).

As regards relations between the producers and the wholesalers, the decision states
that ‘the three producers took care to ensure that their prices and discounts were
also applied downstream’. It accepts that it does not have any direct evidence of
the meetings alleged by the complainant Cobelli “with wholesalers in order to get
them to accept and pass on the price increases’, but it insists that ‘certain
documents show, firstly, that some meetings between wholesalers were arranged
on the initiative of the producers and that, given their identical prices and
discounts, the producers managed to guide the commercial choices of the whole-
salers and, secondly, they confirm that the customers expected producers’ prices to
be identical’ (point 35). There then follows a discussion concerning certain
documents (points 36 to 42). The decision finds, in particular, on the basis of one
of those documents, that ‘Socover is the channel for passing messages from the
wholesalers to the producers and from the producers to the wholesalers’ (point
36).

With regard to the automotive market, the decision states that ‘the company
documents discussed below indicate that SIV and FP agreed on prices and the
allocation of quotas at least as from 1982. VP also participated in these restrictive
practices from 1983 at least, albeit less strictly than the other two producers’ (point
43). The decision then examines the evidence which the Commission regards as
proof of the agreements and concerted practices concerning the Fiat group (points
44 to 51) and the Piaggio group (point 52), respectively. In the case of the Fiat
group, after considering the question of prices and quotas, it states that ‘the three
producers carried out reciprocal sales or purchases of products...with the
objective of maintaining their respective penetration quotas or of achieving the
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quotas agreed with their competitors’ (point 48) and, referring to the producer’s
argument that Fiat was a ‘dominant buyer’, that ‘at all events, whatever the types
of relationships that develop between a dominant buyer and its supplier, it is estab-
lished that SIV, FP and VP collaborated in order to decide on the attitude to be
adopted towards the Fiat group’ (point 51, iii), second paragraph). In the case of
the Piaggio group, the decision finds that ‘SIV and FP reached agreement, at least
as from 1983, on the sharing of supplies and on prices charged to Piaggio’ (point
52). No objection is made against VP in its relations with the Piaggio group.

As regards the exchanges of glass between the producers, the decision states that
‘large quantities of glass are exchanged under contracts between the three
producers. The purpose of the exchanges is to enable each producer to have
available a full range of products, even those which it does not manufacture, and
to maintain its market quotas. They also provide a means of sharing markets and
customers and of knowing the prices charged by competitors...” (point 53).
There then follows an examination of documents (points 54 to 56) and of the
arguments of the producers (points 57 to 58). The decision states that it ‘does not
intend to call into question exchanges of products to help out firms facing
temporary shortages (renewal of production plant, shutdown for maintenance of
furnaces, fulfilling occasional orders), but...only the systematic exchanges of
products agreed over long periods and which are the result of industrial and
commercial policy decisions made by the manufacturers in the context of other
agreements restricting competition’ (point 58 i), first paragraph). From the
economic point of view, the decision finds that ‘the exchanges cancel out the
advantage of specialization and artificially place all the producers on an equal
footing, thus preventing customers from benefiting economically from the
production and commercial edge enjoyed by individual producers. As the
uniformity of the price lists and discounts of the three producers shows, the
exchanges result in practice in a flat and uniform market’ (point 58 i) third
paragraph). Finally, the decision insists that the exchanges are ‘systematic’ and
‘apply not to marginal quantities, but to considerable tonnages’ (point 58 iii).

Coming now to the legal assessment, the decision examines the behaviour of the
undertakings in relation to Article 85 of the Treaty (points 59 to 73) and Article 86
(points 74-82).
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In the non-automotive market, the decision finds that ‘the publication of identical
price lists within a short period of time, or indeed on the same date, and the
existence of identical discount scales and of identical lists of categories of
customers qualifying for such terms are the result of agreements and concerted
practices between producers in question. The documents and notes . ..show that
FP, SIV and VP agreed or at any rate colluded, at least from 1983 and up to
1986, in charging uniform prices and applying uniform terms of sale’ (point 61).
After examining the arguments put forward by the undertakings in relation to the
concept of agreement, the decision considers that ‘even if it is not wished to
describe the content of [the] notes and documents . .. as amounting to agreements,
there is no doubt that the notes and documents reflect collusion between the three
producers, whatever the precise form which the collusion took...’ (point 63,
fourth paragraph). With regard to relations between the producers and the whole-
salers, the decision considers that ‘the meetings between the principal wholesalers
that were instigated and/or organized by the producers are the result of
agreements or concerted practices between FP, SIV and VP designed to orientate,
along lines that suited their concerted interests the purchasing and sales policies of
the wholesalers, who, because of their economic dependence, are unable to assert
themselves against the power and manipulations of the producers’ (point 64).

Finally, with regard to the non-automotive market, the decision concludes as
follows:

“These agreements and concerted practices between firms manufacturing identical
products constitute serious restrictions of competition within the meaning of
Article 85(1). Through the agreements and concerted practices, the undertakings
in question have committed themselves to restricting substantally their inde-
pendence of conduct vis-a-vis their customers, and they have acted in such a way
as to ensure that their principal customers fall into line with their decisions and are
unable to take their own business decisions freely. The effects of these restrictions
are all the more appreciable as FP, SIV and VP control some 79% of the Italian
home market. Through the conduct at issue, the undertakings have reduced the
scope for purchasers to benefit from competition between the local producers,
given their overall market share even after imports are taken into account. In
addition, in view of the risks involved in not being able to rely on regular supplies,
it is difficult for the main purchasers, wholesalers and processors to dispense with
supplies from the producers established in Italy’ (point 66).
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In the automotive market, with regard to relations with the Fiat group, the
decision finds that ‘FP and SIV, from 1982 to 1986, and FP, SIV and VP, from
1983 to 1986, entered into agreements or at least concerted their behaviour on the
prices to be charged to the Fiat group and, from 1982 to 1987, on the sharing of
the market, thus removing any uncertainty as to their mutual conduct. The
agreements and concerted practices between FP and SIV ... constitute much more
serious infringements than those committed through the cooperation with VP.
However, VP’s conduct also constitutes an infringement [in so far as] VP
participated in the agreements or concerted practices relating to prices, ... applied
the price list changes without fail, ... participated in the agreements relating to the
apportionment of supplies...and...actively produced and continues to produce
non-processed and processed products on behalf of its competitors’ (point 67).

As regards relations with the Piaggio group, the decision finds that ‘FP and SIV
agreed or collaborated, from the end of 1982 to 1986, on the prices to be charged
to Piaggio and on the quantities and items which each of them would supply.
Through these agreements and practices, which constitute clear infringements, the
two producers developed a long-term strategy designed to get the customer in
question to apportion its orders in accordance with what they had decided, thus
depriving Piaggio, through the system of differentiated prices, of any economic
scope for choosing its own sources of supply. Such conduct is all the more serious
as FP and SIV actually put their agreements into effect, adapted them to changing
circumstances in the course of their implementation and extended them beyond the
period initially provided for’ (point 68).

On the automotive market in general, the decision concludes as follows:

‘The above agreements and concerted practices constitute restrictions of compe-
tiion within the meaning of Article 85(1). Through these agreements and
concerted practices, the producers in question created a market situation such as
would exclude or, at the very least, reduce to a minimum any form of competition
between them. The agreements and concerted practices allowed those concerned
to seek and achieve an equilibrium in prices and outlets at a different level than
that which would have occurred in a normal competitive situation and to
crystallize their respective market positions. The effects of the restrictions applied
by the producers in question are appreciable, since FP and SIV control more than
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80% of the Italian automotive glass market and since FP, SIV and VP control
some 95% of that market. Because of the conduct at issue, consumers were
deprived of the possibility of benefiting from competition between local producers,
in view of the preponderance of sales by local producers on the market in question
even after imports are taken into account. In addition, it must be borne in mind
that, in order to be able to rely on regular supplies, consumers are unable to
dispense with supplies from producers established in Italy’ (point 69).

On the exchanges of glass, the decision concludes as follow:

“The agreements and contracts. .. relating to systematic exchanges of glass
between the three producers constitute appreciable restrictions of competition
within the meaning of Article 85(1), since they deprive the parties of their inde-
pendence of conduct and of their ability to adjust individually to circumstances.
Through the agreements and contracts, each producer gives up the right to take
advantage, through increased direct sales to customers, of the other manufacturers’
lack of products, of its own productive capacity, its specialization and its technical
processing capacity, being in turn protected from such a risk where the situation is
reversed. ...The ultimate purpose of the agreements and contracts is to share
markets and customers between the producers and to prevent any change in their
respective positions in the various market segments and any pressure from the
consumers. In the automotive glass sector, the sharin