PETROFINA v COMMISSION

JUDGMENT OF THE COURT OF FIRST INSTANCE (First Chamber)
24 October 1991 %

Contents
Facts and background to the action . 11-1095
Procedure ... ettt s AR as N IT- 1104
Forms of order sought by the parties ......ccccoveeerrennennn II- 1105
SUDSIANCE oo e II- 1106
The rights of the defence ... . II-1107
1. Documents disclosed too late and new objections II-1107
2. Use before the Court of documents not mentioned in the Decision .........ccovrevcrvnrne. IT-1108
3. Non-disclosure of the minutes of the hearings II-1109
4. Non-disclosure of the hearing officer’s report II-1110
Proof of the infringement .......... - Ir-1113
1. The findings of fact .....ccocoevemomnvvrreninrcrnenne. Im-1114
I — Relating to the period from 1980 to March 1982 ....... . II-1114
(3) The cONLEStEd dECISION .....eeveeeceeeeeeee st ees s seeessenen II-1114
(b) Arguments of the Parties ......cccooreerinnreenieenceeeeseee e seenes I-1116
(c) Assessment by the Court Im-1119
IT — Relating 1o the period from March 1982 to November 1983 ..........ccoooeeruen..o. II-1121
A — The system of regular meetings ... . I-1121
(a) The contested decision I1-1121

* Language of the case: French.

II-1091




JUDGMENT OF 24. 10. 1991 — CASE T-2/89

(b) Arguments of the Parties .....c..ccoceeireecninsnrirneee e IT-1122
(c) Assessment by the COUt .....ccimiriorrceccinneneeeriete e II-1122
B — The price initiatives . ettt bttt skt b eb et nansnnan s I1- 1124
(a) The contested deciSIon .......c.ceeeeveeirereeeeieeeie et es et erensa e e eeene II- 1124
(b) Arguments of the parties ..........coeevvreurenn. etereese et nee s s I1-1128
(c) Assessment by the Court .........cccoevveervevenmrerneneeneennan, : II-1131
C — The measures designed to facilitate the implementation of the price
initiatives .... rrereereaeaeeeeaen IT- 1135
(a) The contested deciSion ...........c..ooooeeeeemceercieeeeee s II- 1135
(b) Arguments of the parties bttt b e aeaan IT- 1136
(c) Assessment by the Court . v II-1138
D — Target tonnages and QUOLAS  ......c.ccoeeererrrureerensessnmssrsssesssssssessnssesssenes II- 1140
(a) The contested deciSIOn .............ooooeeeireevneerceereeeeeeeeeseseeeeeseesseseseseeseseren II- 1140
(b) Arguments of the Parties ..ot sseeeenen II- 1141
(c) Assessment by the Court II-1144
2. The application of Article 85(1) of the EEC Treaty .....c.ccvevereerrreernenene. I1-1148
A — Legal characterization .........ccecevoroneneneensessssessssesses s ses s ssessaens IT- 1148
(a) The contested decision . II- 1148
(b) Arguments of the PArLIes ........coocveverrvenrirenecensieetn et tneeene II-1151
(€) AssesSMeNt by the COUM et ee IT - 1155
B — The effect on trade between Member States IT- 1158
(a) The contested decision et et sttt st b e bbb reee IT- 1158
(b) Arguments of the Parties ....occveeeccecreei e oo ees e e II- 1159 }
(c) Assessment by the Court .................. II- 1159

II - 1092

O



PETROFINA v COMMISSION

C — Collective responsibility ........

(a) The contested decision ..

(b) Arguments of the parties

(c) Assessment by the Court

3. Conclusion

The statement of reasons

1. Insufficient reasoning

2. Contradictory reasoning

3. Incorrect reasoning

The fine .......

1. Duration of the infringement

2. The gravity of the infringement

A — The applicant’s limited role

B — Lack of individualization in the criteria for determining the fines

C — The alleged failure to take proper account of the effects of the infringement .....

D — Insufficient reasoning
|
E — Contradictory reasoning
|
F — The principle of equal treatment

II1-1160

IT- 1160

IT- 1161

I1- 1161

II1-1162

II-1162

II-1162

I1-1163

II- 1164

II- 1164

II- 1164

II-1165

11-1165

II-1166

II-1173

I-1173

II-1174

II - 1093




JUDGMENT OF 24. 10. 1991 — CASE T-2/89

In Case T-2/89,

Petrofina SA, a company incorporated under Belgian law, having its registered
office at Brussels, represented by G. Vandersanden and L. Defalque, of the
Brussels Bar, with an address for service in Luxembourg at the Chambers of
J. Biver, 8 Rue Zithe,

applicant,

Commission of the European Communities, represented by Anthony McClellan,
Principal Legal Adviser, acting as Agent, assisted initially by L. Gyselen, a member
of its Legal Service, acting as Agent, subsequently by N. Coutrelis, of the Paris
Bar, with an address for service in Luxembourg at the office of R. Hayder, a
national civil servant seconded to its Legal Service, Wagner Centre, Kirchberg,

defendant,

APPLICATION for the annulment of the Commission’s decision of 23 April 1986
relating to a proceeding under Article 85 of the EEC Treaty (IV/31.149-Poly-
propylene, Official Journal 1986 L 230, p. 1),

THE COURT OF FIRST INSTANCE OF THE EUROPEAN COMMUNITIES
(First Chamber),

composed of: J. L. Cruz Vilaga, President, R. Schintgen, D. Edward,
H. Kirschner and K. Lenaerts, Judges,

Advocate General: B. Vesterdorf,
Registrar: H. Jung,

having regard to the written procedure and further to the hearing held from 10 to
15 December 1990,

after hearing the Opinion of the Advocate General at the sitting on 10 July 1991,

gives the following
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Judgment

Facts and background to the action

This case concerns a Commission decision fining fifteen producers of polypro-
pylene for infringing Article 85(1) of the EEC Treaty. The product which is the
subject-matter of the contested decision (hereinafter referred to as ‘the Decision’),
polypropylene, is one of the principal bulk thermoplastic polymers. It is sold by the
producers to processors for conversion into finished or semi-finished products. The
largest producers of polypropylene have a range of more than 100 different grades
covering a wide range of end uses. The major basic grades of polypropylene are
raffia, homopolymer injection moulding, copolymer injection moulding, high-
impact copolymer and film. The undertakings to which the Decision is addressed
are all major petrochemical producers.

The west European market for polypropylene is supplied almost exclusively from
European-based production facilities. Before 1977, that market was supplied by ten
producers, namely Montedison (now Montepolimeri SpA), Hoechst AG, Imperial
Chemical Industries PLC and Shell International Chemical Company Limited
(called ‘the big four’), which together account for 64% of the market, Enichem
Anic SpA in Italy, Rhone-Poulenc SA in France, Alcudia in Spain, Chemische
Werke Hiils and BASF AG in Germany and the nationalized Austrian producer
Chemie Linz AG. Following the expiry of the controlling patents held by
Montedison, seven new producers came on stream in western Europe in 1977:
Amoco and Hercules Chemicals N.V. in Belgium, ATO Chimie SA and Solvay et
Cie SA in France, SIR in Italy, DSM N.V. in the Netherlands and Tagsa in Spain.
Saga Petrokjemi AS & Co, a Norwegian producer, came on stream in the middle
of 1978, and Petrofina SA in 1980. The arrival of the new producers, with
nameplate capacity of some 480 000 tonnes, brought a substantial increase in
installed capacity in western Europe which for several years was not matched by
the increase in demand in that market. This led to low rates of utilization of
production capacity, which, however, rose progressively between 1977 and 1983,
increasing from 60% to 90%. According to the Decision, supply and demand were
roughly in balance from 1982. However, during most of the period covered by the
investigation (1977-83), the polypropylene market was reported to be charac-
terized by either low profitability or substantial losses, owing in particular to the
extent of the fixed costs and to the increase in the cost of the raw matenal,
propylene. According to the Decision (point 8), in 1983 Montepolimeri SpA held
18% of the European polypropylene market, Imperial Chemical Industries PLC,
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Shell International Chemical Company Limited and Hoechst AG each held 11%,
Hercules Chemicals N.V. slightly below 6%, ATO Chimie SA, BASF AG, DSM
N.V., Chemische Werke Hiils, Chemie Linz AG, Solvay et Cie SA and Saga
Petrokjemi AS & Co from 3 to 5% and Petrofina SA about 2%. The Decision
states that there was a substantial trade in polypropylene between Member States
because each of the then EEC producers supplied the product in most, if not all,
Member States.

The applicant did not enter the polypropylene market until 1980 through the
company Montefina jointly owned with Montepolimeri and until March 1982 it
did not carry on any marketing activities other than through Montefina, which
marketed polypropylene on behalf of both parent companies. It position on the
polypropylene market was that of a very small producer whose market share was
between 0.2 and 2.1%.

On 13 and 14 October 1983, Commission officials, acting pursuant to Article
14(3) of Council Regulation No 17 of 6 February 1962, the first regulation
implementing Articles 85 and 86 of the Treaty (Official Journal, English Special
Edition 1959-1962, p. 87, hereinafter referred to as ‘Regulation No 17°), carried
out simultaneous investigations at the premises of the following undertakings,
producers of polypropylene supplying the Community market:

— ATO Chimie SA, now Atochem (‘ATO’),

— BASF AG (‘BASF),

— DSM N.V. (‘DSM’),

— Hercules Chemicals N.V. (‘Hercules’),

— Hoechst AG (‘Hoechst),
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— Chemische Werke Hiils (‘Hiils"),

— Imperial Chemical Industries PLC (‘ICI’),

— Montepolimeri SpA, now Montedipe (‘Monte’),

— Shell International Chemical Company Limited (‘Shell’),

— Solvay et Cie SA (‘Solvay’),

— BP Chimie (‘BP).

No investigations were carried out at the premises of Rhéne-Poulenc SA (‘Rhéne-
Poulenc’) or at the premises of Enichem Anic SpA.

s Following the investigations, the Commission addressed requests for information
under Article 11 of Regulation No 17 (hereinafter referred to as ‘the request for
information’), not only to the undertakings mentioned above but also to the
following undertakings:

— Amoco,

— Chemie Linz AG (‘Linz’),

— Saga Petrokjemi AS & Co, which is now part of Statoil (‘Statoil’),

— Petrofina SA (‘Petrofina’),
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— Enichem Anic SpA (‘Anic’).

Linz, which is an Austrian undertaking, contested the Commission’s jurisdiction
and declined to reply to the request for information. In accordance with Article
14(2) of Regulation No 17, the Commission officials then carried out investi-
gations at the premises of Anic and Saga Petrochemicals UK Lid, the United
Kingdom subsidiary of Saga, and of the selling agents of Linz established in the
United Kingdom and in the Federal Republic of Germany. No request for infor-
mation was sent to Rhéne-Poulenc.

The evidence obtained during the course of those investigations and pursuant to
the requests for information led the Commission to form the view that between
1977 and 1983 the producers concerned had, in contravention of Article 85 of the
EEC Treaty, by a series of price initiatives, regularly set target prices and
developed a system of annual volume control to share out the available market
between them according to agreed percentage or tonnage targets. On 30 April
1984, the Commission therefore decided to open the proceedings provided for by
Article 3(1) of Regulation No 17 and in May 1984 sent a written statement of
objections to the undertakings mentioned above with the exception of Anic and
Rhone-Poulenc. All the addressees submitted written answers.

On 24 October 1984, the hearing officer appointed by the Commission met the
legal advisers of the addressees of the statements of objections in order to agree
certain procedural arrangements for the hearing provided for as a part of the
administrative procedure, which was to begin on 12 November 1984. At that
meeting the Commission announced, as a result of the arguments advanced by the
undertakings in their replies to the statement of objections, that it would shortly
send them further material complementing the evidence already served on them
regarding the implementation of price initiatives. On 31 October 1984, the
Commission sent to the legal advisers of the undertakings a bundle of documents
consisting of copies of the price instructions given by the producers to their sales
offices together with tables summarizing those documents. In order to ensure the
protection of business secrets, the sending of that material was made subject to
certain conditions; in particular, the documents were not to be made known to the
commercial services of the undertakings. The lawyers of a number of undertakings
refused to accept those conditions and returned the documentation before the oral
hearing.

II - 1098




1

PETROFINA v COMMISSION

In view of the information supplied in the written replies to the statement of
objections, the Commission decided to extend the proceedings to Anic and Rhéne-
Poulenc. To that end, a statement of objections, similar to the statement of
objections addressed to the other fifteen undertakings, was sent to those two
undertakings on 25 October 1984.

The first session of the oral hearing took place from 12 to 20 November 1984.
During that session all the undertakings were heard, with the exception of Shell
(which refused to take part in any hearing) and Anic, ICI and Rhéne-Poulenc
(which considered that they had not had sufficient opportunity to prepare their
case).

At that session, several undertakings refused to deal with the matters raised in the
documentation sent to them on 31 October 1984, asserting that the Commission
had completely changed the direction of its case and that at the very least they
should have the opportunity to make written observations. Other undertakings
claimed that they had had insufficient time to examine the documents in question
before the hearing. A joint letter to that effect was sent to the Commission on
28 November 1984 by the lawyers of BASF, DSM, Hercules, Hoechst, ICI, Linz,
Monte, Petrofina and Solvay. In a letter of 4 December 1984, Hiils associated
itself with the view taken in the joint letter.

Consequently, on 29 March 1985 the Commission sent to the undertakings a new
set of documentation, setting out price instructions given by the undertakings to
their sales offices, accompanied by price tables, as well as a summary of the
evidence relating to each price initiative for which documents were available. It
requested the undertakings to reply both in writing and at further sessions of the
oral hearing and stated that it was removing the original restrictions on disclosure
to commercial departments.

By another letter of the same date the Commission replied to the argument raised
by the lawyers that it had not clearly defined the legal nature of the alleged cartel
under Article 85(1) and invited the undertakings to submit written and oral obser-
vations.
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A second session of the oral hearing took place from 8 to 11 July 1985 and on
25 July 1985. Anic, ICI and Rhéne-Poulenc submitted their observations and the
other undertakings (with the exception of Shell) commented on the matters raised
in the Commission’s two letters of 29 March 1985.

The preliminary draft of the minutes of the oral hearing, together with all other
relevant documentation, was given to the Members of the Advisory Committee on
Restrictive Practices and Dominant Positions (hereinafter referred to as ‘the
Advisory Committee’) on 19 November 1985 and sent to the applicants on
25 November 1985. The Advisory Committee gave its opinion at its 170th meeting
on 5 and 6 December 1985.

At the end of that procedure, the Commission adopted the contested decision of
23 April 1986, which has the following operative part:

‘Article 1

ANIC SpA, ATO Chemie SA (now Atochem), BASF AG, DSM N.V., Hercules
Chemicals N.V., Hoechst AG, Chemische Werke Hiils (now Hiils AG), ICI PLC,
Chemische Werke LINZ, Montepolimeri SpA (now Montedipe), Petrofina SA,
Rhéne-Poulenc SA, Shell International Chemical Co. Ltd, Solvay & Cie and
SAGA Petrokjemi AG & Co. (now part of Statoil) have infringed Article 85(1) of
the EEC Treaty, by participating:

— in the case of ANIC, from about November 1977 until a date in late 1982 or
early 1983;

— in the case of Rhone-Poulenc, from about November 1977 until the end of
1980;

— in the case of Petrofina, from 1980 until at least November 1983;

— in the case of Hoechst, ICI, Montepolimeri and Shell from about mid-1977

until at least November 1983;

IT-1100




PETROFINA v COMMISSION

— in the case of Hercules, LINZ and SAGA and Solvay from about November

1977 unul at least November 1983;

— in the case of ATO, from at least 1978 until at least November 1983;

— in the case of BASF, DSM and Hiils, from some time between 1977 and 1979

until at least November 1983;

in an agreement and concerted practice originating in mid-1977 by which the
producers supplying polypropylene in the territory of the EEC:

(2)

(b)

(©)

(d)

(e

contacted each other and met regularly (from the beginning of 1981, twice
each month) in a series of secret meetings so as to discuss and determine their
commercial policies;

set “target” (or minimum) prices from time to time for the sale of the product
in each Member State of the EEC;

agreed various measures designed to facilitate the implementation of such
target prices, including (principally) temporary restrictions on output, the
exchange of detailed information on their deliveries, the holding of local
meetings and from late 1982 a system of “account management” designed to
implement price rises to individual customers;

introduced simultaneous price increase implementing the said targets;

shared the market by allocating to each producer an annual sales target or
“quota” (1979, 1980 and for at least part of 1983) or in default of a definitive
agreement covering the whole year by requiring producers to limit their sales
in each month by reference to some previous period (1981, 1982).
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Article 2

The undertakings named in Article 1 shall forthwith bring the said infringement to
an end (if they have not already done so) and shall henceforth refrain in relation
to their polypropylene operations from any agreement or concerted practice which
may have the same or similar object or effect, including any exchange of infor-
mation of the kind normally covered by business secrecy by which the participants
are directly or indirectly informed of the output, deliveries, stock levels, selling
prices, costs or investment plans of other individual producers, or by which they
might be able to monitor adherence to any express or tacit agreement or to any
concerned practice covering prices or market sharing inside the EEC. Any scheme
for the exchange of general information to which the producers subscribe (such as
Fides) shall be so conducted as to exclude any information from which the
behaviour of individual producers can be identified and in particular the under-
takings shall refrain from exchanging between themselves any additional infor-
mation of competitive significance not covered by such a system.

Article 3

The following fines are hereby imposed on the undertakings named herein in
respect of the infringement found in Article 1:

(1) ANIC SpA, a fine of ECU 750 000, or LIT 1 103 692 500;

(i) Atochem, a fine of ECU 1 750 000, or FF 11 973 325;

(i) BASF AG, a fine of ECU 2 500 000, or DM 5 362 225;

(iv) DSM N.V,, a fine of ECU 2 750 000, or HFL 6 657 640;

(v) Hercules Chemicals N.V., a fine of ECU 2 750 000, or BFR 120 569 620;
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(vi) Hoechst AG, a fine of ECU 9 000 000, or DM 19 304 010;
(vii) Hiils AG, a fine of ECU 2750 000, or DM 5 898 447.50;
(vili) ICI PLC, a fine of ECU 10 000 000, or UKL 6 447 970;
(ix) Chemische Werke LINZ, a fine of ECU 1 000 000, or LIT 1471 590 000;
(x) Montedipe, a fine of ECU 11 000 000, or LIT 16 187 490 000;
(xi) Petrofina SA, a fine of ECU 600 000, or BFR 26 306 100;
(xii) Rhéne-Poulenc SA, a fine of ECU 500 000, or FF 3 420 950;

(xiii) Shell International Chemical Co. Ltd, a fine of ECU 9 000 000, or UKL
5803173,

(xiv) Solvay & Cie, a fine of ECU 2 500 000, or BFR 109 608 750;

(xv) Statoil Den Norske Stats Oljeselskap AS (now incorporating SAGA
Petrokjemi), a fine of ECU 1 000 000 or UKL 644 797.

Article 4

Article 5

16 On 8 July 1986, the definitive minutes of the hearings, incorporating the textual
corrections, additions and deletions requested by the applicants, was sent to them.
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Procedure

These are the circumstances in which, by application lodged at the Registry of the
Court of Justice on 23 July 1986, the applicant brought this action seeking
annulment of the Decision. Thirteen of the fourteen other addressees of the
Decision have also brought actions for its annulment (Cases T-1/89, T-3/89,
T-4/89 and T-6/89 to T-15/89).

The written procedure took place entirely before the Court of Justice.

By order of 15 November 1989, the Court of Justice referred this case and the
thirteen other cases to the Court of First Instance, pursuant to Article 14 of the
Council Decision of 24 October 1988 establishing a Court of First Instance of the
European Communities (hereinafter referred to as ‘the Council Decision of
24 October 1988).

Pursuant to Article 2(3) of the Council Decision of 24 October 1988, an Advocate
General was designated by the President of the Court of First Instance.

By letter of 3 May 1990, the Registrar of the Court of First Instance invited the
parties to an informal meeting in order to determine the arrangements for the oral
procedure. That meeting took place on 28 June 1990.

By letter of 9 July 1990, the Registrar of the Court of First Instance requested the
parties to submit their observations on the possible joinder of Cases T-1/89 to
T-4/89 and T-6/89 to T-15/89 for the purposes of the oral procedure. No party
had any objection on this point.

By order of 25 September 1990, the Court joined the abovementioned cases for
the purposes of the oral procedure, on account of the connection between them, in
accordance with Article 43 of the Rules of Procedure, then applicable mutatis
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mutandis to the procedure before the Court of First Instance by virtue of the third
paragraph of Article 11 of the Council Decision of 24 October 1988.

By order of 15 November 1990 the Court adjudicated on the requests for
confidential treatment lodged by the applicants in Cases T-2/89, T-3/89, T-9/89,
T-11/89, T-12/89 and T-13/89 and granted them in part. '

By letters lodged at the Regisuy of the Court between 9 October and
29 November 1990, the parties replied to the questions put to them by the Court
in a letter sent to them by the Registrar on 19 July 1990.

In the light of the answers provided to its questions, on hearing the report of the
Judge Rapporteur and after hearing the views of the Advocate General the Court
decided to open the oral procedure without any preparatory inquiry.

The parties presented oral argument and answered questions from the Court at the
hearing which took place from 10 to 15 December 1990.

The Advocate General delivered his Opinion at the sitting on 10 July 1991.

Forms of order sought by the parties

Petrofina SA claims that the Court should:

1. Primarily, annul the Commission’s decision of 23 April 1986 relating to a
proceeding under Article 85 of the EEC Treaty (IV/31.149 — Polypropylene);
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2. In the alternative, reduce the fine of ECU 600 000 imposed on the applicant;
3. Order the defendant to pay all the costs.

The Commission contends that the Court should:

1. Dismiss the application;

2. Order the applicant to pay the costs.

Substance

The Court considers that it is necessary to examine, first, the applicant’s grounds
of challenge relating to a breach of the rights of the defence allegedly committed
by the Commission in so far as (1) it disclosed documents too late and did not set
out in the statement of objections all the objections set out in the Decision, (2) it
used before the Court documents which were not mentioned in the Decision, (3)
the final minutes of the hearing were not disclosed to the members of the
Commission nor to the members of the Advisory Committee, and (4) the hearing
officer’s report was not communicated to the applicant; secondly, the grounds of
challenge relating to proof of the infringement, which concern (1) the findings of
fact made by the Commission and (2) the application to those facts of Article 85(1)
of the EEC Treaty whereby it is contended that the Commission (A) did not
correctly define the infringement, (B) did not correctly assess how trade between
Member States was affected, and (C) imputed collective responsibility to the
applicant; thirdly, the grounds of challenge relating to the reasoning of the
Decision which relate to the allegation that the reasoning was (1) insufficient, (2)
contradictory and (3) wrong; fourthly, the grounds of challenge relating to the
determination of the fine, which is alleged to be (1) disproportionate to the

duration of the alleged infringement and (2) disproportionate to the gravity of the
alleged infringement.
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The rights of the defence
1. Documents disclosed too late and new objections

The applicant states that the Commission sent to the undertakings with a letter of
31 October 1984, that is to say less than two weeks before the first series of
hearings, a bundle of new tables and documents without complying with the
conditions laid down in Article 4 of Regulation No 99/63 of the Commission of
25 July 1963 on the hearings provided for in Article 19(1) and (2) of Council
Regulation No 17 (Official Journal, English Special Edition 1963-1964, p. 47).
Petrofina was thus unable to defend itself, especially since the Commission had
forbidden those documents from being communicated to the undertakings’
commercial departments.

It contends, next, that the sending by the Commission of letters setting out new
evidence and fresh arguments when the undertakings had already replied to the
statement of objections constitutes a breach of the principle that the statement of
objections must contain all the matters alleged against the undertakings in
question, or else a fresh procedure should be opened, and of Article 2(4) and
Article 4 of Regulation No 99/63.

According to the Commission, the purpose of the letters in question was simply to
round off the Commission’s arguments on legal and factual matters without raising
fresh objections. Even if the letters had had the effect of amending the objections,
the procedure would still not have been vitiated since the undertakings were
invited to put forward their views within a reasonable period, with the second
series of hearings taking place several months afterwards and the restrictions on
disclosing documents to the commercial departments being lifted.

The Court finds that the first part of this ground of challenge is unfounded as a
matter of fact since, following the criticism from the applicant and other
producers, the Commission organized a second series of hearings from 8 to
11 July 1985 and on 25 July 1985 after disclosing for a second time to the under-
takings concerned, by letters of 29 March 1985, all the evidence in its possession
and after lifting, in the same letter, the restrictions on the disclosure of that
evidence to the undertakings’ commercial departments.
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As regards the second part of this ground of challenge, it must be pointed out that
in a letter of 29 May 1985 replying to the Commission’s letters of 29 March 1985,
the applicant stated that ‘it is legitimate and logical to consider that the
Commission’s letters of 29 March 1985, which were sent after the completion of a
procedure which identified all the matters involved in this case, determined the
burden of the prosecution, as far as both the objections and legal arguments were
concerned’, without submitting that the letters of 29 March 1985 contained new
objections necessitating the opening of a new procedure.

Moreover, the applicant failed to indicate before the Court how those letters
contained new objections, even though it stated in the reply that in its letters of
29 March 1985 the Commission had from that date focused its argument on the
existence of one or more agreements within the meaning of Article 85(1) of the
EEC Treaty without, however, ruling out certain elements constituting a concerted
practice. In this regard, the Court observes that this dual characterization had
already been applied in the general statement of objections addressed to the
applicant (see in particular points 127 and 138 thereof).

It follows that this ground of challenge must be dismissed.

2. Use before the Court of documents not mentioned in the Decision

In the reply the applicant contends that the Commission acted in breach of the
rights of the defence when referring to a number of documents for the first time in
the defence in order to use them against it in the proceedings. Those documents
were, according to the applicant, a series of appendices originating from third
parties and a telex from Petrofina dated 11 March 1982 which had been appended
to the statement of objections but which had not been mentioned in the Decision,
which gave reason to believe that the Commission had been persuaded by the
explanations given by the applicant during the administrative procedure.

The Court holds that, although the Decision must specify the evidence on which
the Commission’s case hangs, it is not necessary for it to enumerate exhaustively
all the evidence available but it may refer to it in general terms. The Decision may
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not under any circumstances contain new objections in addition to those contained
in the statements of objections addressed to the applicant nor fresh evidence in
addition to that mentioned in those statements of objections or appended to them.
In the present case, it is not alleged that the Decision contains fresh objections or
that it is based on new evidence or does not mention the evidence on which the
Commission’s case hangs. As far as, in particular, the telex message of 11 March
1982 is concerned, it is sufficient to point out that the fact that it was not
mentioned in the Decision does not mean that the Commission did not use it as
evidence since the objections in support of which it was relied upon during the
administrative procedure were maintained in the Decision.

It follows that this ground of challenge must be dismissed.

3. Non-disclosure of the minutes of the hearings

The applicant states that the members of the Commission and the members of the
Advisory Committee reached their decisions without having available the final
minutes of the hearings held before the Commission and that those minutes
contained information which was very important for Petrofina’s case. Moreover,
the members of the Advisory Committee could not have had the provisional
minutes of the hearings until only a week before they delivered their opinion.

The Commission states that Regulation No 99/63 does not specify the instances in
which the minutes of hearings, provisional or definitive, must be sent. In any event,
the members of the Commission and the members of the Advisory Committee
were able to reach a decision with full knowledge of the facts so that the Decision
would not have been any different in the absence of the alleged procedural irregu-
larity (judgment of the Court of Justice in Case 30/78 Distillers Company Ltd v
Commission [1980] ECR 2229, paragraph 26). Although the Advisory Committee
had only the provisional minutes, the competent authorities of the Member States
had the possibility of attending the hearings, which they used for the most part in
the present case. The Commission further points out that Petrofina does not allege
that the provisional minutes were not a fair and accurate report of the hearings
and that the members of the Commission had at their disposal not only the
provisional minutes but also the observations which the undertakings had made on
them.

I1-1109




JUDGMENT OF 24. 10. 1991 — CASE T-2/89

+» This Court observes that the Court of Justice has held that the preliminary nature
of the minutes of the hearing submitted to the Advisory Committee and the
Commission may only amount to a defect in the administrative procedure capable
of vitiating, on the grounds of illegality, the Decision which results from that
procedure if the document in question was drawn up in such a way as to mislead
its addressees in a material respect (judgment in Case 44/69 Buchler & Co v
Commission [1970] ECR 733, at paragraph 17).

#  As far as the minutes that were forwarded to the Commission are concerned, it
must be noted that the Commission received, besides the provisional minutes, the
remarks and observations of the undertakings on those minutes and that it must
therefore be concluded that the members of the Commission were informed of all
the relevant facts before adopting the Decision.

s As far as the provisional minutes forwarded to the Advisory Committee are
concerned, it must be observed that the applicant has not indicated how those
minutes did not constitute a fair and accurate report of the hearings and that it has
not therefore proved that the document in question was drawn up in such a way as
to mislead the members of the Advisory Committee in a material respect.

4 It must also be observed that the applicant has likewise not explained why the
period of one week which the members of the Advisory Committee had to
examine the provisional minutes was insufficient for this task and misled them in a
material respect.

It follows that this ground of challenge must be dismissed.

4. Non-disclosure of the hearing officer’s report

The applicant contends that the hearing officer’s report ought to have been
distributed to the members of the Commission and to the members of the Advisory
Committee. The undertakings in question ought to have been given the oppor-
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tunity of studying and commenting on the report. This, in the applicant’s view, is
indispensable if the hearing officer is to be independent and play a constructive
role.

After summarizing the role and task of the hearing officer, the Commission states
that the hearing officer is meant to contribute to the internal decision-making
process of the Commission and to ensure that the Commission is fully informed of
all the facts of the case. The sending of his report to the undertakings would
compromise his independence and the constructive nature of his role. The
forwarding of the report to the Commission is at the discretion of the member
responsible for matters of competition, who may, at the request of the hearing
officer, attach the hearing officer’s opinion to the draft decision set before the
Commission. The Commission concludes by stating that the transmission of the
report to the members of the Advisory Committee would serve no useful purpose.

The Court notes first of all that the relevant provisions of the hearing officer’s
terms of reference, which are appended to the Thirteenth Report on Competition
Policy, are as follows:

‘Article 2

The Hearing Officer shall ensure that the hearing is properly conducted and thus
contribute to the objectivity of the hearing itself and of any decision taken
subsequently. He shall seek to ensure in particular that in the preparation of draft
Commission decisions in competition cases due account is taken of all the relevant
facts, whether favourable or unfavourable to the parties concerned.

In performing his duties he shall see to it that the rights of the defence are
respected, while taking account of the need for effective application of the compe-
tition rules in accordance with the regulations in force and the principles laid
down by the Court of Justice.

Article 5

The Hearing Officer shall report to the Director-General for Competition on the
hearing and the conclusions he draws from it. He may make observations on the
further progress of the proceedings. Such observations may relate among other
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things to the need for further information, the withdrawal of certain objections, or
the formulation of further objections.

Article 6

In performing the duties defined in Article 2 above, the Hearing Officer may, if he
deems it appropriate, refer his observations direct to the Member of the
Commission with special responsibility for competition, at the time when the
preliminary draft decision is submitted to the latter for reference to the Advisory
Committee on Restrictive Practices and Dominant Positions.

Article 7

Where appropriate, the Member of the Commission with special responsibility for
competition may decide, at the Hearing Officer’s request, to attach the Hearing
Officer’s final report to the draft decision submitted to the Commission, in order
to ensure that when it reaches a decision on an individual case it is fully apprised
of all relevant information.’

st It is clear from the very wording of the hearing officer’s terms of reference that it
is not mandatory for his report to be passed on to either the Advisory Committee
or the Commission. There is no provision which provides for the report to be
forwarded to the Advisory Committee. Although it is true that the hearing officer
must report to the Director-General for Competition (Article 5) and that he may,
if he deems it appropriate, refer his observations direct to the Member of the ‘
Commission with special responsibility for competition (Article 6), who himself |
may, at the hearing officer’s request, attach the hearing officer’s final report to the |
draft decision submitted to the Commission (Article 7), there is no provision
requiring the hearing officer, the Director-General for Competition or the
Member of the Commission with special responsibility for competition to forward
the hearing officer’s report to the Commission.

s2  Consequently, the applicant may not rely on the fact that the hearing officer’s
report was not transmitted to the Advisory Committee or to the members of the
Commission.
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This Court holds that the rights of the defence do not require that undertakings
involved in proceedings under Article 85(1) of the EEC Treaty should be able to
comment on the hearing officer’s report, which is a purely internal Commission
document. On this question the Court of Justice has held that the hearing officer’s
report is in the nature of an opinion for the Commission, which is in no way
bound to follow it, and that the report does not therefore constitute a decisive
factor which must be taken into account by the Community court in performing its
judicial review (order of 11 December 1986 in Case 212/86-R, cited above, para-
graphs 5 to 8). Respect for the rights of the defence is ensured to the requisite
legal standard if the various bodies involved in drawing up the final decision have
been properly informed of the arguments put forward by the undertakings in
response to the objections notified to them by the Commission and to the evidence
presented by the Commission in support of those objections (judgment of the
Court of Justice in Case 322/81 Nederlandsche Banden-Industrie-Michelin N.V. v
Commission [1983] ECR 3461, paragraph 7 at p. 3498).

It is to be noted in this regard that the purpose of the hearing officer’s report is
neither to supplement or correct the undertakings’ arguments nor to set forth fresh
objections or adduce fresh evidence against the undertakings.

It follows that respect for the rights of the defence does not give the undertakings
the right to demand disclosure of the hearing officer’s report so as to be able to
comment upon it (see the judgment of the Court of Justice in Joined Cases 43 and
63/82 Vereniging ter Bevordering van het Viaamse Boekwezen, VBVB, and Vere-
niging ter Bevordering van de Belangen des Boekbandels, VBBB v Commission
[1984] ECR 19, paragraph 25 at p. 58).

Consequently, this ground of challenge must be dismissed.

Proof of the infringement

According to the Decision (point 80, first paragraph), from 1977 onwards the
polypropylene producers supplying the EEC had been party to a whole complex of
schemes, arrangements and measures decided on in the framework of a system of
regular meetings and continuous contact. The Decision (point 80, second
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paragraph) goes on to state that the overall plan of the producers was to meet and |
reach agreement upon specific matters.

ss It is therefore necessary to verify first of all whether the Commission has estab-
lished to the requisite legal standard its findings of fact relating to (I) the period
from 1980 to March 1982 and (II) the period from March 1982 to November
1983, with regard to (A) the system of regular meetings, (B) the price initiatives,
(C) the measures designed to facilitate the implementation of the price initiatives
and (D) the fixing of target tonnages and quotas, taking into account (a) the
contested decision and (b) the arguments of the parties, before going on to (c) an
assessment of them; it will then be necessary to review the application of Article
85(1) of the EEC Treaty to those facts.

1. The findings of fact
I — Relating to the period from 1980 to March 1982
(a) The contested decision

ss The Decision (point 105, third paragraph) states that Petrofina (via Montefina) did
not enter the market until 1980 and that even if its representatives only began to |
attend meetings regularly in March 1982 (the Decision states that Petrofina’s
position on this point is ambiguous), it was involved from 1980 in the quota
arrangements.

meetings in January 1981 at which it was decided that a two-stage price increase,
fixed in December 1980, was necessary for 1 February 1981 on the basis of DM
1.75/kg for raffia: the 1 February target remained at DM 1.75/kg and a target of
DM 2.00/kg was to be introduced ‘without exception’ from 1 March. A table was
drawn up in six national currencies of the target prices for six principal grades due
to come into effect on 1 February and 1 March 1981.

|
|
\
s The Decision (paragraph 33) states, however, that Petrofina participated in two
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Petrofina did not have a separate marketing function outside Montefina until
March 1982. Montefina sold the production of the Feluy plant, which belonged to
it, on behalf of both the parent companies, Montepolimeri and Fina. However, for
the purposes of calculating quotas, the entitlement of each of the parent companies
was usually treated separately during this period. Petrofina was thus a participant
in its own right in quota arrangements from 1980. Even if this were not the case,
Petrofina must still assume joint responsibility for any participation in the cartel by
Montefina until March 1982 (Decision, point 102, third paragraph; see also point
78, fifth and eighth paragraphs).

By the end of February 1980, volume targets, expressed in tonnages, had been
agreed for 1980 by the producers, based on an expected market of 1390 000 t.
According to the Decision (point 55), a number of tables showing the ‘agreed
targets’ for each producer for 1980 were found at the premises of ATO and of
ICI. This original estimated total market of 1 390 000 t proved over-optimistic and
the quota of each producer had to be revised downwards to fit total consumption
during the year of only 1 200 000 t. With the exception of ICI and DSM, achieved
sales were largely in line with target shares.

According to the Decision (point 56), the sharing of the market for 1981 was the
subject of prolonged and complex negotiations. At the January 1981 meetings, it
was agreed that, as a temporary measure to help achieve the February/March price
initiative, each producer would restrict monthly sales to one twelfth of 85% of the
1980 ‘target’. In preparation for a more permanent scheme, each producer
communicated to the meeting the tonnage it hoped to sell during 1981. However,
added together, these ‘aspirations’ largely exceeded forecast demand (Decision,
point 56). In spite of various compromise schemes put forward by Shell and ICI,
no definitive agreement on quotas could be reached for 1981. As a stopgap
measure, the producers took the previous year’s quota of each producer as a
theoretical entitlement and reported their actual sales each month to the meeting.
In this way, actual sales were monitored against a notional splitting of the available
market based on the 1980 quota (Decision, point 57).
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(b) Arguments of the parties

e+ The applicant states first of all that it attended some of the meetings in question
only from May 1982.

¢s It states next that the Commission has not adduced any evidence to prove its
participation in the fixing of target prices since the Commission was forced to
admit, in reply to a question from the Court, that Petrofina had not participated in
the January 1981 meetings.

ss  Finally, the applicant states that it never participated in the fixing of quotas and
that the appearance of its name in a series of tables found at the premises of ICI
and ATO (main statement of objections, Appendices 55 to 61), setting out for each
undertaking data relating to its sale figures and ‘targets’ for the years 1980 and
1981, cannot be sufficient to prove its participation in a cartel, particularly since
the figures contained in the tables produced by the Commission contain serious
errors as far as its sale figures and effective capacity are concerned, which, in its
view, demonstrates that it did not provide those figures.

¢ The Commission, on the other hand, points out that in the Decision (point 105,
third paragraph), it stated that, as regards the period prior to March 1982,
Petrofina’s position in relation to the meetings was necessarily ambiguous since at
that time its polypropylene sales were entrusted to Montefina which was the joint
marketing company for Petrofina and Monte. Although it is not certain that
Petrofina was represented separately at the meetings before March 1982, the fact
that its situation was generally treated separately from that of Monte in the
market-sharing schemes would suggest that it participated in the cartel from 1980.

¢¢  Consequently, it maintains that the applicant’s participation in the cartel in the
period in question may be inferred from its participation in the quota system
during that period.
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