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SUMMARY— CASE T-346/94

1. An economic operator seeking repayment
of import duties pursuant to the general
equitable provision of Article 13 of Regu
lation No 1430/79 has a right to be heard
in the course of the proceedings in which
a decision will be taken on his application.

That right must be secured in the first
place in the relations between the person
concerned and the national administra
tion, since Regulation No 2454/93, which
governs the procedure for dealing with
such applications, provides only for con
tacts to take place between the person
concerned and the national administra
tion, on the one hand, and between the
national administration and the Commis
sion, on the other. However, the fact that
no provision is made for direct contacts
between the Commission's departments
and the person concerned does not neces
sarily mean that in every case where an
application for repayment has been
brought before it the Commission may
deem itself satisfied with the information
transmitted to it by the national adminis
tration, since, moreover, Article 905(2) of
Regulation No 2454/93 provides that the
Commission may ask the Member State
concerned to supply additional infor
mation.

The Commission must make such a
request in order to ensure that the right of
the person concerned to be heard is

respected through the provision of addi
tional explanations first provided by that
person to the national administration and
subsequently transmitted to the Commis
sion, where the case transmitted to it by
the national authorities, albeit containing
a proposal to grant the application, does
not appear to it to warrant a favourable
decision, in particular in so far as the case
does not enable it to rule out obvious neg
ligence on the part of the person con
cerned. The Commission cannot make a
complex legal appraisal enabling negli
gence to be distinguished from obvious
negligence without having available to it
all the relevant factual data and the expla
nations of the person concerned concern
ing them.

2. In an action for annulment, the Commu
nity Court cannot, without encroaching
on the prerogatives of the administrative
authority, order a Community institution
to take the measures necessary for the
enforcement of a judgment by which a
decision is annulled. Article 176 of the
Treaty, under which the institution which
adopted the measure annulled is required
to take the necessary measures, is a limit
ing provision in this connection. It fol
lows that submissions, made in an appli
cation for annulment of a Commission
decision rejecting an application for
repayment of import duties, which seek a
declaration that the application for repay
ment is justified in principle are inadmis
sible.
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