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l. Subjectimatter and facts of the main proceedings:

Mr Christian Louboutin is the proprietor of the position mark known as the ‘red
sole’, represented and described as follows in the registration documents for goods
i, Class\25 ‘high-heeled shoes (other than orthopaedic footwear)’, namely EU
trades, mark, registration No 8845539 and Benelux trade mark registration

No 0874489:
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“The mark consists of the colour red (Pantone 18-1663TP) applied to the sole of a
shoe as shown (the contour of the shoe is not part of the trade mark but is intended
to show the positioning of the mark)’.

The Amazon group offers online sales of various goods and services, both directly
on its own behalf and indirectly for third-party sellers.

Amazon regularly displays on its websites advertisements for red-soled shoes put
on the market without Mr Christian Louboutin’s consent.

On 1 March 2019, Mr Christian Louboutin brought proceedings on thexbasis of his
Benelux trade mark before the President of the tribunal de 1’emtreprise
francophone de Bruxelles (Brussels Companies Court, (Frenchsspeaking)),
Belgium, seeking injunctory relief against Amazon Europe core, Amazon eu and
Amazon services Europe.

By judgment of 7 August 2019, the President of that'court held,that the,use made
of the trade mark in all the advertisements complainedofwwas attributable to the
parties against which the proceedings hadeen, brought*and«prohibited its use
subject to a financial penalty.

By judgment of 25 June 2020, the cour d’appel de Bruxelles (Court of Appeal,
Brussels) set aside the judgmentdnspartiand decided,/in particular, that only the
advertisements relating to shoes, soldyby. Amazon could be the subject of
prohibitory measures, as theguse ofithe othervadvertisements could be attributed
only to the third-party sellers.

Mr Christian Louboutin appealed on‘a,point of law against that judgment.

On 19 September 2029, Mr Christian Louboutin brought proceedings before the
tribunal d’arrondissement, deyLuxembourg, (District Court, Luxembourg), on the
basis of his EU trade mark, *against Amazon Europe core, Amazon eu and
Amazontservices Europe (also ‘Amazon’), which, in various capacities, operate
theq Websitesy, amazon.fr;v amazon.de, amazon.es, amazon.it and amazon.co.uk
aimed. more specifically at consumers in the European Union, seeking an
injunction ‘againstitheir use of his trade mark and damages for the harm caused by
its use:

1. European Union law:

Regulation (EU) 2017/1001 of the European Parliament and of the Council of
14 June 2017 on the European Union trade mark

Article 9 provides, in the passages of interest in the present case:

‘Rights conferred by an EU trade mark
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1.  The registration of an EU trade mark shall confer on the proprietor exclusive
rights therein.

2. Without prejudice to the rights of proprietors acquired before the filing date
or the priority date of the EU trade mark, the proprietor of that EU trade mark
shall be entitled to prevent all third parties not having his consent from using in
the course of trade, in relation to goods or services, any sign where:

(@) the sign is identical with the EU trade mark and is used in relation to goods
or services which are identical with those for which the EU trade mark is
registered;

3. The following, in particular, may be prohibited under paragraph2:
(a) affixing the sign to the goods or to the packagingwef these,goods;

(b) offering the goods, putting them on the markethor stoeking them for those
purposes under the sign, or offering orisupplying services thereunder;

(c) importing or exporting the goods undex,the sign;

(d) using the sign as a trade ar company name or-part of a trade or company
name;

(e) using the sign on business papers and in advertising;

(f) using the sign ‘inscomparative advertising in a manner that is contrary to
Directive 2006/114/EC.

I11q " Positions.of the parties:

Mr €hristian. Louboutin

Thevapplicant bases his action for an injunction and for damages on Acrticle 9(2)(a)
of Regulation (EU) 2017/1001 of the European Parliament and of the Council of
14 June 2017 on the European trade mark, complaining of Amazon’s use, without
his consent, of an identical sign (the red sole) for identical goods in the course of
trade.

In this instance, the alleged use by Amazon consists in (i) the publication on its
online stores of advertisements relating to goods bearing a sign that infringes the
applicant’s trade mark and (i) stocking, shipment and delivery of those goods.
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He maintains that that use is indeed attributable to Amazon, in that Amazon plays
an active role in the actions complained of and in that the advertisements relating
to the infringing goods form part of its own commercial communication. Amazon
does not merely provide a neutral service, creating the technical conditions
necessary for others to commit the act constituting use. Its commercial
communication is essentially constructed on its capacity as distributor of the
goods offered for sale on its sites. All the goods offered on line by Amazon appear
in a separate post which, like a normal advertisement issued by a distributor, is
characterised by the dominant presence of the trade mark of the_ distributor
Amazon. All the advertisements are displayed uniformly, which proyes the active
role played by Amazon. The fact that certain goods are sold by third parties is not
made clear on its websites.

Amazon cannot therefore be characterised as a mere neutral,host onintermediary,
since it assists third-party sellers, in particular by optimising‘thé»presentation of
their offers.

Furthermore, Amazon’s use of identical signs, alsoylies, inythe shipping of the
infringing shoes to final consumers, owing 0"its ‘active'rolesand to the fact that it
is or should be aware of the nature of the goods shipped frem its distribution
centres.

Amazon

First of all, Amazon raises two pleas‘ef inadmissibility, claiming that the writ is
void (obscure wording), and that, the applicant lacks locus standi and has no
interest in bringing the proceedings.\n addition, by way of counterclaim, it seeks
a declaration that the trade,mark relied'on is void.

Amazon then maintains, imessence, that as an online marketplace operator it
cannot be diable forthe uses,made by sellers who use its platform.

The operating methed of, Amazon’s marketplace, which is made available to third-
party, sellers, 1s, net significantly different from that of other marketplaces. The
melusion@f Amazon’s logo in third-party sellers’ advertisements on Amazon’s
wehsitesydoes,not mean that Amazon adopts those advertisements; furthermore,
the, othenplatforms also employ that technique, which allows the origin of the
operational services to be indicated.

Consumers navigating on Amazon’s websites are perfectly capable of not
systematically assimilating third-party sellers’ goods and trade marks with those
of the marketplace operators. In Amazon’s submission, it is not correct to assert
that the public would not see Amazon’s websites as market places but exclusively
as a distributor’s platforms.

It is wrong to claim, moreover, that the ancillary services offered by Amazon
would justify third-party sellers’ offers being assimilated with Amazon’s
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advertising. Thus, eBay, whose status as a pure marketplace is not questioned by
anyone, also provides purchasers with a specific guarantee.

The fact that offers are presented on Amazon’s websites in different categories to
ensure a logical display is dictated by the large number of offers published and is
not such as to incorporate them in Amazon’s commercial communication.

Amazon further maintains that the fact that its different entities ship, on behalf of
others, goods bearing a trade mark does not constitute use of the mark. It asserts
that it has not been established that it was or ought to have been aware of the
infringing nature of certain third-party goods stocked and shipped by 1ty The Court
of Justice and numerous national courts have confirmed that a supplier ofiservices
consisting in the stocking and shipping of goods does not assumetany liability for
any infringement of a trade mark by those goods.

The fact that it creates the technical conditions necegsary femnthe use of asign and
is remunerated for that service does not mean that the, provider ‘of that service
itself makes use of that sign.

The warehousekeeper can be deemed to have the“intention of putting the goods
which it stocks on the market only when,it stocks the, goods for the purpose of
reselling them in its own name for its own financial advantage or when it is no
longer able to determine the identitysof the thirdwparty.and itself decides to sell the
goods of unknown origin. The same applies,to shipping services, as the case-law
consistently rejects the liabitity. of thexshipper methat respect.

Amazon maintains, last, thatithe a@nalysis of‘the attributability of the use of a trade
mark by an online_ marketplace,operator must be carried out independently of the
analysis of any active roleplayed by that operator, as the concept of ‘active role’
relates to the liability of .hosts Under the legislation covering e-business.

An advertisement remains ‘attributable to the advertiser and not to the website
operator 'se. leng,.as ‘it iswdisplayed on the website in accordance with the
advertiser’s instructions.

LV .5 “Eindingsof the court:

The caurt rejects, first of all, the pleas of inadmissibility and the counterclaim
seeking a‘declaration that the mark is void.

It then frames the dispute by stating that the claim is based solely on
Article 9(2)(a) of Regulation 2017/1001, which refers to the use without the
consent of the proprietor of the mark of a sign identical with the mark.

Mr Christian Louboutin asserts that, first, the inclusion on Amazon’s websites of
advertisements for infringing goods, even when they are offered for sale by third
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parties, and, second, the shipment of those goods constitute uses covered by
Article 9(2)(a) of Regulation 2017/1001. Amazon contests those assertions.

Before examining the uses complained of, the court notes that the functions
carried out by the three defendants in the Amazon group differ.

Amazon EU, whose activity consists in the retail sale of Amazon’s own goods, in
its name and on its behalf, is not involved in third-party sales and it is therefore
not clear how that entity may be regarded as making use of the signs advertised on
Amazon’s websites by third-party sellers. It might however be considered to be
using signs that infringe the trade mark if offers for sale are made in‘its\ewn name.

It is not clear how Amazon Europe core, which is responsible for the technical
functioning of Amazon’s websites, might be considered tolmake uscof the signs
complained of. The fact nonetheless remains that because, it“makes the technical
support for the operation of the websites availablg to thesother entities in the
Amazon group its liability cannot be precluded outright:

Amazon Services Europe is responsible forgthe “Sell on Amazon’ service, which
allows third-party sellers to have access to'Amazon’s onlineymarket platform in
order to put their own goods on salenthere. It must therefore be determined
whether that activity, consisting in displayingsthird-party sellers’ offers at the
same time as offers from Amazonritself,may entailsthe use by Amazon of signs
that infringe the mark.

However, on the ground that their activities are so closely interlinked as to create
an impression of unity in the perception“ef users, the court is not ruling at this
stage on the possible respective liability of the different entities in the Amazon
group. The respective liabilities willbe examined only if liability in principle is
established with respect,to/Amazon.

(@) The attributabilitysof the use of the sign in the advertisements

It isynot, disputed-that the use of a mark may take various forms, set out in a non-
exhaustive. manner 1 Article 9(3) of Regulation 2017/1001; in particular, in the
context ‘of advertising, its use may consist in stocking and putting on the market
goods, bearing the sign.

Amazon eontends that it does not use the signs at issue, since, as the operator of
an online marketplace, it could not be liable for the content published on its
websites.

Mr Christian Louboutin, on the other hand, maintains that the principles
applicable to online marketplaces according to the case-law of the Court of Justice
are not applicable to Amazon, on the basis that Amazon must be characterised as a
distributor of the goods sold on its websites and that the advertisements placed by
third-party sellers form part of Amazon’s own commercial communication.
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The expression ‘using’ involves active behaviour and direct or indirect control of
the act constituting the use. In that regard, the Court of Justice ‘has ... already had
occasion to point out that, according to its ordinary meaning, the expression
“using” involves active behaviour and direct or indirect control of the act
constituting the use. In that regard, it has noted that ... Article 9(3) of Regulation
2017/1001, which lists in a non-exhaustive manner the types of use which the
trade mark proprietor may prohibit, refers exclusively to active behaviour on the
part of the third party’ (judgment of 2 April 2020, Coty Germany, C-567/18,
EU:C:2020:267, paragraph 37 and the case-law cited).

In the judgment of 12 July 2011, L ’Oréal and Others (C-324/09, EU:C:2011:474,
paragraph 102), the Court of Justice held that, in the context of ‘a pure,online
marketplace, the advertisements placed online by third.party.“sellers de, not
constitute use by the operator of the marketplace, since these advertisements do
not form part of the operator’s commercial communication:

While Amazon pleads in favour of a straightforward application ofithat case-law
to the present dispute, Mr Christian Louboutinanaintainsithat, Amazon’s activities
constitute active behaviour and therefore jastifysa prohibttion en its use of the
impugned signs.

The expression ‘online marketplace™ designates any platform which brings
together online buyers and sellérs,“allowing ‘sellers’to take advantage of the
functionalities and the visibilitysof the “platform, in return for payment of
commission.

It is common ground that Amazompublishes on its online stores advertisements
relating to its own “geodsy Which 'it, sells and ships in its own name, and
advertisements placed by, third=partyssellers, who themselves ship the goods sold,
or entrust the“shipping,ofitheir goods to Amazon, which receives them in its
distribution’centres and ships them to purchasers from its warehouses.

It is (@lsoscommon ground that the advertisements are grouped in different
catégories and,sub-categories according to a ‘browse-tree’ structure, which does
net distinguish “between goods sold by Amazon and those sold by third-party
sellers, ‘as the information relating to the seller and the shipper appears on the
sereen ‘only when the advertisements are consulted individually and, with
partieular regard to shoes, only at the time when the desired shoe size is specified.

The court notes that the operating method of Amazon’s platforms, which consists
in a mixture of advertisements placed, on the one hand, by Amazon and, on the
other, by third-party sellers, is different from that of other marketplaces such as
eBay or Rakuten, which display only advertisements placed by third-party sellers
and do not carry out any sales activity. However, Amazon is not alone in
operating that business model, as operators like Cdiscount also host third-party
sellers’ goods alongside their own range of goods.
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Mr Christian Louboutin maintains that that mixture of own sales and third-party
sales has the consequence that Amazon could not be regarded as a marketplace
operator in the sense provided by the Court of Justice, but must be regarded as a
distributor which is itself liable for the content of all the advertisements displayed.
That creates in the perception of the relevant public, who is an averagely
observant internet user, an impression that all the goods sold on Amazon’s
websites are Amazon’s goods, or at least that the advertisements placed by third-
party sellers are part of Amazon’s own commercial communication.

The court, unlike Mr Christian Louboutin, considers that the serviceS offered by
Amazon via its websites constitute services supplied by an online,marketplace, in
so far as, even though there is a mixture of different types of offers, the fact
remains that all the attributes of online marketplaces are als@sfoun@hin the activity
of Amazon Services Europe, in particular in the context of its ‘Sell'with,Amazon’
service.

The fact that in addition to those services other “services,win “particular the
marketplace operator’s own offers, and stoeking “andy shipping, services, are
available, and even that no distinction is made ‘between those services, so that
confusion is liable to be created in the minds of internet users using the platforms,
does not preclude Amazon’s platforms/being classified as marketplaces.

However, it is necessary to examine Whether, that“particular function of the
platforms operated by Amazon may lead to third-party sellers’ advertisements
being incorporated in such @way that"YAmazen might be considered to be using the
offending signs in its own commergial/ communication, according to the
expression used by the Courtiof Justice in‘the judgment of 12 July 2011, L Oréal
and Others, C-324{09; EU:C:2011:474; paragraph 102).

The court recalls ‘that,“in that judgment, the Court of Justice held that if a sign
identical withy,ortsimilar to, the proprietor’s trade mark to be ‘used’ by a third
party, that rmplies, at.the very least, that that third party uses the sign in its own
commerciah,communication, and concluded that an online marketplace operator
did not'make suchywse of the sign.

Since, however, ‘the judgment concerned the platform eBay, which, as is well
known, displays its users’ advertisements only as an intermediary and not as a
sellemand distributor, that case-law cannot be directly applied to a platform with a
different'@perating method.

According to the case-law of the Court of Justice, the concept of ‘use’ of a trade
mark ‘covers a situation in which a trade intermediary, which is acting in its own
name but on behalf of the vendor and is thus not an interested party in relation to
trade in goods in which it is itself a contractual party, uses, in its business papers,
a sign which is identical with a Community trade mark in relation to goods or
services which are identical with those for which the mark is registered’ (order of
19 February 2009, UDV North America, C-62/08, EU:C:2009:111, paragraph 54
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and operative part). See also, to the same effect, judgment of 30 April 2020, A
(Infringement by importing ball bearings), C-772/18, EU:C:2020:341.

It is therefore irrelevant whether the goods sold on Amazon’s websites are
economically attributable to Amazon.

The fact nonetheless remains that, in the judgment of 12 July 2011, L’ Oréal and
Others (C-324/09, EU:C:2011:474, paragraph 102), the Court of Justice
introduced the concept of ‘own commercial communication’, in the sense that,
when a sign is included in a trader’s own commercial communication,that trader
may be considered to be using that sign and, consequently, to incur hiability for
infringement of a trade mark.

It is therefore appropriate to examine the various arguments putsforwardsby
Mr Christian Louboutin according to which Amazon' should 4be “regarded as
making use of the signs at issue by incorporatingthird-pasty ‘offers t, its own
commercial communication.

Mr Christian Louboutin thus refers to the uniform nature“of the advertisements,
with each advertisement featuring Amazon’s wellyknown semi-figurative trade
mark and Amazon being involved ginnthe, formatyand, composition of the
advertisements; to the discretion with whichtinfermation relating to the sellers of
the goods is displayed; to Amazeni®ssactive intérvention in the preparation of the
advertisements; to its interventiomin thesstacking and shipping of the goods; and
to its active intervention in the.settingyof sellingsprices.

Amazon’s active intervention, may'be further inferred from the presentation of the
various shops, with the,systematic use of the personal pronoun ‘our’ to describe
the offer presentyom,Amazen’s websites, and also from the presence of general
categories such, as, ‘best sellers?;y‘most sought after’ or ‘most popular’, without
distinction@asito the origimof the goods.

Mr Christian “Louboutin further observes that Amazon’s advertisements are
displayed in the advertising sections of other websites, such as online newspapers
or social'network sites.

It mays,be inferred, in his submission, that a reasonably well informed and
reasenably:observant internet user would perceive Amazon as the distributor of all
the goeds offered on its websites, its role as distributor, moreover, being
underlined by Amazon itself.

Notwithstanding its abundant case-law, the Court of Justice has never ruled on the
question whether an online distributor of goods which at the same time operates
an online marketplace may be regarded as incorporating third-party offers in its
own commercial communication. In fact, all the precedents cited by the parties
proceed from the concept that third-party advertisements do not form part of the
platform operator’s own commercial communication.
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The court therefore proposes to refer a first question to the Court of Justice.

Amazon has submitted mainly that the first question is unnecessary and irrelevant
in the light of the case-law of the Court of Justice.

It submits that the Court of Justice has already had occasion to answer the
proposed question, particularly in Coty Germany (C-567/18, EU:C:2020:267), in
which the Advocate General had concluded that the question referred for a
preliminary ruling should be answered in the affirmative. However, the Court of
Justice chose not to follow the Advocate General, and merely confirmed that the
operator of an online marketplace did not use the sign attributable tosthird-party
sellers and made clear that the liability of those operators had to be‘analysed from
the aspect of other legal rules.

The court recalls that in that case the following question hadsbeen referredito the
Court of Justice for a preliminary ruling: ‘Does a person whe, on behalfwof a third
party, stores goods which infringe trade mark rights, withoutthaving\knowledge of
that infringement, stock those goods for the purpose, ofvoffering them or putting
them on the market, if it is not that person himself but rather the\third party alone
which intends to offer the goods or put themion the market?’

In answer to that question, the Court ofyJustice ruled that Article 9(3) of
Regulation 2017/1001 must be anterpreted as ‘meaning that ‘a person who, on
behalf of a third party, stores goeds which, infringe trade mark rights, without
being aware of that infringement, must be regarded as not stocking those goods in
order to offer them or put them on the market for the purposes of those provisions,
if that person does not itself pursde those aims’.

In doing so, the Court of Justice therefore addressed the question solely from the
aspect of the stockingyofgoods;, without envisaging a broader analysis of the
business madel employediby the various entities of the Amazon group.

The AdvacateGeneral "had considered that Article 9(3)(b) of Regulation
2027/1001 musthe interpreted as meaning that:

(3

— "However, if that person is actively involved in the distribution of those goods
under, a scheme exhibiting the features of the “Fulfilment by Amazon”
program, which the seller joins, that person may be regarded as storing those
goods for the purposes of offering them or putting them on the market.

2

In that ruling, the Court of Justice did not take account of the Avocate General’s
reservations concerning Amazon’s possible liability as stockist.

10
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However, that does not permit the conclusion that the Court of Justice has already
adopted a position, even implicitly, on the problem now referred to this court,
which not only relates to the stocking by Amazon of goods sold by third parties,
but raises a wider issue concerning the classification of the incorporation of third
party offers in its own commercial communication.

It follows that the proposed question for a preliminary ruling has not already been
answered by the Court of Justice and that it is therefore relevant in principle.

Nor does the fact that the question referred might, if necessary, find.asolution in
the rules applicable to e-commerce definitively preclude liability, ander the rules
governing the protection of trade marks.

It must therefore be held that the question for a preliminary‘rulingas Suggestediby
this court is relevant in the light of the dispute before it and‘theanswers-already
given by the Court of Justice in the context of other cases.

The court notes that the proposed question as reformulatethby,Amazon no longer
refers to the concept of the ‘mixing’ of offerssof different onigins; a concept which
Is nonetheless at the root of the problem raised by the present dispute.

Amazon further maintains that it does not intervene in any'way with the setting of
prices by third-party sellers.

The court notes that the formulation, usedyin‘that respect by the court in its draft
question suggests that Amazon intervenes directly in price-setting. However, it is
not disputed that Amazen provides assiStance in pricing and various articles in
well-known newspapers stuech as The®Wall Street Journal or The New York Times
submitted to the,court suggest, that. Amazon acts indirectly on prices by putting
pressure on third=party, sellerssnot to offer their goods at a lower price on other
websites. The question should, therefore be reformulated to indicate that Amazon
provides assistance“ifnthe pricing of third-party goods, but without completely
eliminating,the, gquestion of pricing.

dhe court will submit, next, question 2, suggested by Mr Christian Louboutin.

Mr Chgistian “lsouboutin emphasises the importance of the relevant public’s
pereeption.ef the active role or of incorporation of the sign in question in the
operator’s own commercial communication, as that perception is liable to render
the use of a sign identical with or similar to a trade mark attributable to the
operator, and he requests the court to refer a question in that respect to the Court
of Justice.

The cour d’appel de Bruxelles (Court of Appeal, Brussels, Belgium) decided
against that argument in its judgment of 25 June 2020, which is currently the
subject of an appeal on a point of law to the Cour de cassation (Court of
Cassation).

11
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The question of the public’s perception of the more or less active role played by
the marketplace operator in the publication of advertisements and thus the
question whether the advertisements displayed are part of the operator’s own
commercial communication may however be significant.

It is thus appropriate to ask whether the fact that the public perception attributes
an advertisement or an offer to a digital sales platform operator’s own
communication amounts to a genuine incorporation of the offer in that operator’s
own commercial communication, thereby rendering the operator liable under trade
mark law.

(b)  Use of the signs by the shipping of goods bearing the sign,at issue

Mr Christian Louboutin maintains that the fact that Amazon SshipSsyfrom “its
distribution centres goods sold by third parties may be“classified aswuse, since,
unlike a stockist who in principle is unaware of any. possible infringements of
trade marks by goods stocked for third-party sellers, the, shipper isdn principle
aware of such infringements. The applicant takes issue Wwithsthe cour d’appel de
Bruxelles (Court of Appeal, Brussels) for having feund that'shipping is merely an
extension of stocking and for having on_that basis applied the Coty case-law of the
Court of Justice and thus held that there wasmouse’ by Amazon.

He maintains that the combination of the display ef advertisements and the storing
and shipping of infringing goods eonstitutes,actual knowledge of the infringing
sign having been affixed t@ the goodsuin question and asks this court to request a
preliminary ruling on that paint fram the €ourt of Justice.

In the judgment of, 2"Apsil 2020, Coty, Germany, C-567/18, EU:C:2020:267, the
Court of Justice emphasisedUinits answer to the question for a preliminary ruling
the importance of the pukpose forwhich the goods are held.

Accordinglyy,in‘order, for, the stocking of goods bearing signs identical with or
similar to trade matks to be capable of being classified as ‘use’ of those trade
marks, ‘@ further requirement is that the economic operator stocking the goods
must Ttself,pursue the objective referred to by those provisions, which consists in
offering ‘goods.or In putting them on the market.

Thatyudgment did not cover the shipping of the goods following their storage,
since, in‘the case referred to the Court of Justice, the shipping was carried out by
an external supplier.

Although question 3 suggested by Mr Christian Louboutin is already partly
included in the second question, it provides some additional details which should
be referred to the Court of Justice in the interest of being as complete as possible.

12
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V. The questions for a preliminary ruling:

The court submits the following questions:

1. Is Article 9(2) of Regulation 2017/1001 of the European Parliament and of
the Council of 14 June 2017 on the European Union trade mark to be interpreted
as meaning that the use of a sign identical with a trade mark in an advertisement
displayed on a website is attributable to the website operator or to entities
economically linked with it owing to the combination on that website of the
operator’s or its economically linked entities’ own offers and those ofithird-party
sellers, by the incorporation of those advertisements in the gqperater’s or its
economically linked entities own commercial communication?

Is such incorporation strengthened by the fact that:
— the advertisements are presented uniformly on the website?

— the operator’s own advertisements and those of,economically linked entities
and the advertisements of third-party sellerstare displayedswithout distinction
as to their origin, but clearly display the lago of the operator or of economically
linked entities, in the advertising categories of third-party websites in the form
of ‘pop-ups’?

— the operator or economically“linkedwentities offer a comprehensive service to
third-party sellers, including “providing,_<assistance in preparing the
advertisements and setting selling®prices, stocking the goods and shipping
them?

— the website of the operatorantieconomically linked entities is designed in such
a way as toybe presented imnthe form of shops and labels such as ‘best sellers’,
‘most soughthafter’ or “most popular’, without apparent distinction, at first
sight, between thevoperater’s and economically linked entities’ own goods and
third=partysellers’ ‘goods?

2. \IstArticlend(2), of Regulation 2017/1001 of the European Parliament and of
thezCouncil, of 14.June 2017 on the European Union trade mark to be interpreted
as meaning thatsthe use of a sign identical with a trade mark in an advertisement
displayed~on an online store is, in principle, attributable to its operator or to
economieally linked entities if, in the perception of a reasonably well informed
and reasonably observant internet user, that operator or an economically linked
entity has played an active role in the preparation of that advertisement or if that
advertisement is perceived as forming part of that operator’s own commercial
communication?

Is such a perception influenced by:

13
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— the fact that that operator and/or economically linked entities is a well-known
distributor of a vast range of goods, including goods in the category of those
featured in the advertisement; or

— the fact that the advertisement thus displayed shows a heading in which the
service mark of that operator or economically linked entities is reproduced, that
mark being well known as a distributor’s mark; or

— the fact that that operator or economically linked entities offer, together with
that display, services traditionally offered by distributors of goodsfin the same
category as that to which the goods featured in the advertisement‘belengs?

3. Must Article 9(2) of Regulation 2017/1001 of the European,Parliament and
of the Council of 14 June 2017 on the European Union trade mark,beyinterpreted
as meaning that the shipment, in the course of trade and without the censentiof the
proprietor of a trade mark, to the final consumer of goods‘bearing a signyidentical
with the mark, constitutes use attributable to thesshipper onlyaif the shipper has
actual knowledge that the sign has been affixedyto the,goods?

Is such a shipper the user of the sign concerned if the shipper itself or an
economically linked entity has informedsthe final consumer that it will undertake
the shipment after it or an economically linkedsentity,has stocked the goods for
that purpose?

Is such a shipper the usergof thewsign ‘coneerned if the shipper itself or an
economically linked entity has previously'made an active contribution to the
display, in the course of‘trade, ofd@an advertiSement for the goods bearing that sign
or has taken the final'Consumer’s order, on the basis of that advertisement?
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