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reference to the Court of Justice under Article 267 TFEU for a preliminary ruling

i The name of the present case is a fictitious name. It does not correspond to the real name of any party to the proceedings.
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on the interpretation of Council Directive 2006/112/EC on the common system of
value added tax. The reference for a preliminary ruling is necessary for the
resolution of the dispute pending before the Supreme Administrative Court.

Subject matter and relevant facts

(1) A Oy (‘the company’) applied to the Central Tax Board for a preliminary
ruling on the VAT treatment of the fees which it charges its clients for factoring.
Before the Supreme Administrative Court, the company challenged the
preliminary ruling of the Central Tax Board in so far as the latter held that the
charges invoiced by the company constituted a consideration for, the“granting of
credit, which was to be regarded as a tax-free financial service.

Presentation of the relevant facts of the request for alnational“preliminary
ruling

(2) In the request for a preliminary ruling, the relevant factSywere described as
follows. It is for the Supreme Administrative Courtyto reselve, the dispute on the
basis of that description.

(3) A Oy provides financial servicesgas, part of its"business activity. Factoring
accounts for most of the company’s ‘businessShA Oy, is“owned by the group’s
operational parent company, B_AB, which Is, active in Sweden, engaging in
similar activities for which authorisatiomisrequired.

(4) The company’s clients typically ‘@perate in sectors where cash flow is low.
Under the factoring agreement, the,intention of the client company is to have the
working capital it expects from,the invoiced debts at its disposal immediately and
not only after the expiry,ofithe,time limit for payment of the invoices. In addition,
factoring relieves the‘company’s, corporate clients of the task of collecting and
chasing inveice “payments. The claims which are the subject of factoring are
uncontested,inveiced debts arising from the activity of the company’s corporate
clients.

Factoring taking “the form of financing guaranteed by invoices (‘invoice
factering’)

(5%, In Inveice factoring, that is to say lending against outstanding invoices, the
company. finances its client by granting it credit, up to a certain overall limit,
against debts. The maximum amount of the limit is based on the company’s risk
assessment of its client’s business activity. The company has the right to choose
the debts it accepts as collateral, that is to say for which it grants credit to its
client. Where a debt is accepted in connection with the granting of credit, the
company pays its client, at the agreed credit ratio, part of the value of the debts
less the fee due to the company. The credit ratio may be either equal to or lower
than the full nominal value of the debts.
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(6) In invoice factoring, the client’s debts serve as collateral for the financing
provided by the company. The client remains the creditor of the debtors of the
invoices, in other words the client’s invoiced customers, and continues to bear the
risk of default in the event of a debtor’s insolvency.

(7) A declaration of assignment of debts to the company as collateral is sent to
the client’s invoiced customers, informing them that they are required to pay the
company when the claim falls due. The amount of the credit granted by the
company to its client decreases as the company receives payments from the
invoiced customers.

(8) It is for the company to send reminders for the debts assigned to“it and to
ensure their extrajudicial collection. If, within a specified “period, normally
18 days following the due date, the company does not recelve anyypayment on,a
debts for which it has granted credit or considers that the ‘debtsisnot being settled,
it may deduct the debts from the sum of the debts which 1t,accepted as collateral.
Under the financing agreement, the client mustyprovide thescompany with a
payment corresponding to the final amount of the deducted debts.

Factoring taking the form of a sale of debts (‘trade factoring )

(9) In the case of trade factoring, the company undertakes to purchase the
invoiced debts from its client. Anfoverall, limit,‘thatuisto say the maximum value
of the debts that the company undertakes to purchase from the client, is agreed
between the company and itseclient. " The maximum amount of the overall limit is
based on the company’s risk assessmentiof its client’s business activity.

(10) Under the agreement, “the chient communicates to the company the
information identifyingsthe,debtsswhich have not yet fallen due to it which it
intends to sellto the company.*“The company has the right to choose the debts for
which it aceepts assignment. @nce a debt has been accepted under the agreement,
the company. makes,aspayment to the client for the debt assigned to it, paying
either(the“entire face value*of the debt or part of the face value of the invoice,
depending on‘the'terms,of the contract between the company and the client.

(IDn Imthescase of trade factoring, ownership of the debts and the default risk in
the event of debtors’ insolvency pass to the company.

Factoring fees

(12) The contract concluded between the company and the client sets the fees
which the company is to receive. The highest fees in monetary terms are the
factoring commission and the arrangement fee.

(13) The factoring commission is a charge levied by the company, expressed as a
percentage of each debts covered by the agreement. The commission is calculated
on the basis of the payment term for the debts; the longer the payment term agreed
between the client and its invoiced customer for the financed debts, the higher the
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commission rate will be. The client’s credit rating and that of its invoiced
customer also affect the commission rate.

(14) In the case of invoice factoring, if, for example, a credit ratio of 100%
applies, a commission rate of one per cent of the amount of each debts with a 30-
day payment term may be agreed, which means that the company would grant its
client credit of EUR 99 for every such debts with a face value of EUR 100 which
Is assigned to it. In that instance, the client would pay the company factoring
commission of one euro. The company receives the balance, either directly from
the invoiced customer once the assigned debts has fallen due or ultimately from
the client.

(15) In the case of trade factoring, the amount of the factoringscommission is
calculated in the same way as for invoice factoring. “Under “both, types“of
agreement, the company receives the commission in advanee.

(16) The arrangement fee is a fixed remuneration. paid “bysthe,client to the
company for the activities associated with setting up,and, activating the factoring
process, including compliance with obligations “under “money-laundering
legislation.

(17) The company also charges other fees, which, include the following:

. The underwriting fee is a percentage,charge for the credit limit which the
company has granted4its client,and whieh<remains available to the client.
The amount of the funderwriting, fee\ is calculated on the basis of the
maximum credit limit:,The'fee remunerates the company for granting the
credit limit to its'elient.

. The monthly.or anntal service charge constitutes remuneration for the day-
to-day-managementiof the agreement.

. Thexsinveice handlingsfee is a fixed charge levied for each invoiced claim.
That fee covers the costs incurred by the company for assigning and
managing-claims.

. The,annual client gateway fee is a user charge for the web pages made
available to the client. Clients who have opted for that service may use the
gateway to consult financed or purchased invoices and receive
communications such as billing reports.

. The collection fee is a payment for debt collection in respect of invoices; the
company levies this fee primarily on debtors but in some cases on its own
client too.

. The rapid processing fee remunerates the company for giving clients the
opportunity to access the funds faster than the company’s normal payment
practice permits.
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. The credit check fee is a charge for establishing credit ratings at the start of
the company’s relationship with its clients. This fee is levied for assessing
the creditworthiness of both the client and its invoiced customers, in other
words the debtors.

Preliminary ruling of the Central Tax Board of 25 October 2022 for the period
from 25 October 2022 to 31 December 2023

(18) In the dispute, the Central Tax Board issued the company with a preliminary
ruling with identical content regarding invoice factoring and tradesfactoring. It
indicated that the fees which the company charged its clients were subject to VAT
in so far as they constituted a consideration for the management and, collection of
debt. According to the Central Tax Board, the factoring commission‘eharged by
the company, the underwriting fee, the rapid processing fée, the credit,check fee
and the arrangement fee constitute, in part, the considerationvforna VAT-exempt
financial service.

(19) In its decision, the Central Tax Board stated that,»xonee ‘thedebts had been
assigned to the company as collateral for the.credit granted to,the client or the
company had purchased the debts, valid payment of the ‘invoices could be made
solely to the company. The company/thus, managed the debts and oversaw the
incoming payments relating to them. It'could alse,perform tasks pertaining to debt
collection. In that regard, both invoice,and tradefactoring were services subject to
VAT.

(20) On the other hand, in so far as the company offered its clients financing
within a customised limit, beth dnvoice and trade factoring constituted financial
services relating to thesgranting,of credit, which were exempted from VAT. The
factoring commission, the underwriting fee, the rapid processing fee and the credit
check fee were, to be“regarded as a consideration for the provision of those
financial serviges.

(21) The“arrangementisfee was a charge for the provision of services linked to
setting up and, activating the debts-factoring process. The arrangement fee was
thus the ‘consideration for the provision of both a service subject to VAT and a
VAT-exempt,service, for which reason the Central Tax Board held that it should
be dividedhinto a part subject to VAT and a VAT-exempt part.

Subject'matter of the dispute in the main proceedings

(22) By its appeal, A Oy asks the Supreme Administrative Court to annul the
decision of the Central Tax Board in so far as the latter holds that the factoring
commission charged by the company for invoice and trade factoring, the
underwriting fee, the rapid processing fee, the credit check fee and the
arrangement fee constitute, in whole or in part, a consideration for a financial
service exempt from VAT under Paragraph 41 of the Arvonlisaverolaki (Law on
value added tax). Accordingly, A Oy argues, it should be stated, in a new
preliminary ruling, that the factoring commission and the other fees referred to
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above constitute the consideration for debt collection, for claims management or
for any other supply of services subject to VAT.

(23) In support of its argument, the company asserted that the main purpose of
invoice factoring was to assist clients in managing their debts, to ensure payment
of outstanding invoices and to recover debts. The factoring commission charged
for those procedures and the other above-mentioned fees should be regarded in
their entirety as a consideration for the supply of a service which was subject to
VAT. If a particular part of the charges raised for those arrangements were to be
regarded as a consideration for a VAT-exempt financial service, that could only
be the case for the underwriting fee, since only that fee constituted remuneration
for the credit limit granted to the client, in other words for the funding available to
the client on request.

(24) According to the company, trade factoring does not eonstitute lending,since
the company buys its clients’ debts, and no debts or-ereditor, relationship is
established between the company and the clientsy, Insthat Service,\capital is not
placed at the client’s disposal. Given the nature Of, that Servicey, the company
argues, the factoring commission and the @©ther fees referred to, above must be
regarded in their entirety as payment charged for a sexvice subject to VAT.

(25) The Tax Recipients’ Legal Services Unit ‘asks the court not to uphold the
appeal. In its view, in invoice fagtoring, the client grants the company a lien on its
debts. The factoring commission and thewunderwriting fee, it argues, are based on
the fact that the client is enabled to“ebtainycredit from the company against the
client’s debts. The factaring commissionylevied in invoice factoring and the other
charges in question constituteiconsiderationfor the granting of credit.

(26) According to the TaxwRecipients’ Legal Services Unit, when it comes to
trade factoringsthe company levies charges as remuneration for purchasing the
invoiced debts. In that respeet, it argues, trade factoring amounts to a taxable
collection of, debts.“Onythesother hand, in view of the scope of the service
rendered, the “factaringy,commission and the other fees in question could be
regarded as VVATsexempt remuneration. In that respect, those charges represent
the conmsideration, fornmaking capital available to the client. The fact that all the
above-mentioned charges are connected with the transfer of money from the
companyato, the client, the Tax Recipients’ Legal Services Unit argues, constitutes
an argument-for their being exempt from VAT. The supply of services which they
remunerate could be regarded as separate from the purchase of debts.

National legislation and case-law
Law 1501/1993 on value added tax

(27) Council Directive 2006/112/EG of 28 November 2006 on the common
system of value added tax (‘the VAT Directive’) and its predecessor, Sixth
Council Directive 77/388/EEC of 17 May 1977 on the harmonization of the laws
of the Member States relating to turnover taxes — Common system of value added
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tax: uniform basis of assessment (‘the Sixth Directive’) were transposed in
Finland by the Arvonliséverolaki 30.12.1993/1501 (Law on value added tax — ‘the
AVL’), which entered into force on 1June 1994, including its subsequent
amendments. !

(28) Under point (1) of the first subparagraph of Paragraph 1 of the AVL, value
added tax is payable to the state on sales of goods and services, in the conduct of
business, which take place in Finland.

(29) Under the second subparagraph of Paragraph 18 of the AYL, sales of
services mean the performance, or other supply, of services for a consideration.

(30) Under Paragraph 41 of the AVL, tax is not payable on, thessale‘ef financial
services.

(31) Under point (2) of the first subparagraph of Paragraph 42 of thevAVL, the
granting of credit and other financial arrangements, constitute,financial services.

(32) Under point (3) of the first subparagraph of,Paragraph 42.of the AVL, credit
management by the person granting the credit constitutes a financial service.

The case-law of the Supreme Administrative,Court

(33) The case which culminated in“deeision KHO2013:129 of the Supreme
Administrative Court 2 concerned ‘a,company, primarily engaged in factoring. It
purchased debts invoiced by its clients and\bore the risk of debt or default. As
remuneration for the factoring service, ‘it charged its clients an annual fee for
access to the company’s serviees, a fixed administration charge per invoice and a
payment expressedhas a,percentage of the total volume of purchased debts. In the
light of the pravisionswf Direetive 2006/112/EC (the VAT Directive) which relate
to the sale of financial services and debt collection and the case-law of the Court
of Justice“interpreting, them, the Supreme Administrative Court held that the
compan¥y’s, activity was thestaxable collection of debts, to which the exemption of
financial services, within‘the meaning of the AVL and the VAT Directive did not
apply.. The company, it ruled, had to pay VAT on the annual fee, the
administration charge and the percentage payment levied on the clients.

(34), In the, case which culminated in decision KHO 2022:17 of the Supreme
Administrative Court,® a company was engaged in what is known as ‘quasi-
factoring’, in which the client assigned its debts arising from supplies and services

! https://www.finlex.fi/fi/laki/ajantasa/1993/19931501?search%5Btype%5D=pika&search%5
Bpika%5D=arvonliS%C3%A4vero laki [consolidated version in Finnish; an English translation
of the Law, as at 1 July 2003, is available at
https://www.finlex.fi/en/laki/kaannokset/1993/en19931501_20021071].

2 https://www.finlex.fi/fi/oikeus/kho/vuosikirjat/2013/201302530 (case report in Finnish).

8 https://www.finlex.fi/fi/oikeus/kho/vuosikirjat/2022/202200313h (case report in Finnish).
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and the company paid it a sum corresponding to the assigned debts, less the
remuneration charged for the supply of services. The debts arising from the
supplies and services were used by the company as collateral for the amount paid
to the client. The invoices assigned to the company were settled by payment into
the company’s account, and the company also assumed responsibility for sending
reminders and for recovery in the event of debts or default. The risk of default
remained with the client, and the company was entitled to recover the amount of
the claim from its client if the assigned claim in respect of supplies and/or services
had not been settled within 14 to 30 days after the due date, depending on the
terms of the agreement. As a consideration for the provision of its Service, the
company charged the client a percentage of the value of the debtsy, in other words
commission, and, where appropriate, an administration charge per invoice.

(35) In its decision KHO 2022:17, the Supreme Administrative Courtsexplained
that, as a result of the company’s service, capital had been made available'to its
client which corresponded to the amount of its debts forisupplies and“services,
even though the client’s own customer had not yet, paidsfor them. Indthat regard,
the company’s activity, by its nature, amountedito the'granting of ctedit within the
meaning of point (2) of the first subparagraph of Paragraph 42 of the AVL or
within the meaning of Article 135(1)(b) of,the VAT Directive. The Supreme
Administrative Court held that the lending Service provided by the company could
not be regarded as ancillary to the debt-collection service and that the quasi-
factoring service, which included bothegranting eredit-and collecting debts, could
not be regarded, for VAT purposespas a single indivisible economic service. The
tax treatment of those services was determined separately and independently. It
followed that the company,wasgnot required to pay VAT on the commission
collected from the customer 1h so far,as the commission was a consideration for
the granting of credit.

Relevant EU preovisions,and case:law
Directive,2006/112/EC (VA T*Directive)

(36)% Under Atticle 2(L)(c) of the VAT Directive, the supply of services for
consideration withinithe territory of a Member State by a taxable person acting as
suchis subjeet.to VAT.

(37)~I'he first subparagraph of Article 9(1) of the VAT Directive defines a
‘taxable"person’ as any person who, independently, carries out in any place any
economic activity, whatever the purpose or results of that activity. Under the
second subparagraph, any activity of producers, traders or persons supplying
services, including mining and agricultural activities and activities of the
professions, is to be regarded as ‘economic activity’. In particular, the exploitation
of tangible or intangible property for the purposes of obtaining income therefrom
on a continuing basis is to be regarded as an economic activity.
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(38) Under Article 24(1) of the VAT Directive, ‘supply of services’ means any
transaction which does not constitute a supply of goods.

(39) Under Article 135(1)(b) of the VAT Directive, Member States are to exempt
the granting and the negotiation of credit and the management of credit by the
person granting it.

(40) Under Article 135(1)(d) of the VAT Directive, Member States are to exempt
transactions, including negotiation, concerning deposit and current accounts,
payments, transfers, debt, cheques and other negotiable instruments, bat excluding
debt collection.

Case-law of the Court of Justice
Recovery of debts, in particular true factoring, and sale of,claims

(41) In its judgment of 6 March 2003 in MKG:Kraftfahrzeuge-Factoring
(C-305/01, EU:C:2003:377), the Court examined the VVATutreatment of factoring.
That case concerned the activity known as true factoring, i, which the default risk
associated with the purchased debts passes to thewfactoringhcompany without it
having any right of recourse against itselient::T he judgmentalso contains findings
relating to quasi-factoring.

(42) According to the judgment, Sixth'Directive ¥ 7/388/EEC must be interpreted
as meaning that a business, whichypurchases, debts, assuming the risk of the
debtors’ default, and which, in return, fyoices its clients in respect of commission
pursues an economic activity, for the purpeses of Articles 2 and 4 of that directive.
Furthermore, an econemic activity byawhich a business purchases debts, assuming
the risk of the debters* default, ‘and,/in return, invoices its clients in respect of
commission, censtitutes ‘debt eollection and factoring’ within the meaning of the
final clausesef Auwticle 13B(d)(3) of the Sixth Directive and is therefore excluded
from the exemption‘laid,down by that provision.

(43) It is apparent from paragraphs 15, 17 and 18 of that judgment that the
company, had te remunerate the client by paying the face value of the debts
purehased."A factoring commission fee of 2% of the face value and a del credere
fee of 1% \werewdeducted from the payment. The client also agreed to pay interest
to the ‘company. The del credere took effect if a dealer failed to pay the relevant
invoicesd50 days after the due date.

(44) According to paragraphs 49, 50 and 52 of the judgment, the company
provided the customer with a service consisting essentially in relieving him of the
debt-recovery operations and of the risk of the debts not being paid. The factoring
commission and the fee were the actual consideration for an economic activity
engaged in by the company, namely the services which it had provided to the
client. True factoring such as that at issue in Case C-305/01 had to be regarded as
falling within the scope of VAT.
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(45) Reference is made in paragraph 75 of that judgment to the need for a broad
interpretation of exceptions to the derogating provision on tax exemption. The
term ‘factoring’ referred to in the final clause of Article 13B(d)(3) of the Sixth
Directive in its English and Swedish versions covers both true factoring and quasi-
factoring. It is made clear in paragraph 77 of that judgment that the term ‘debt
collection’ used in the other language versions must also be interpreted as
covering all forms of factoring because, in accordance with its objective character,
the essential aim of factoring is the recovery and collection of debts. Therefore,
factoring must be regarded as constituting merely a variant of the more general
concept of ‘debt collection’, whatever the manner in which it is carried out.

(46) In the case-law of the Court of Justice, the term ‘debt ¢ellection and
factoring” within the meaning of Article 13B(d)(3) of the Sixth Directive refers to
financial transactions designed to obtain payment of a‘pecuniary~debt (See
judgment of the Court of Justice of 28 October 2010, Axa WK>»plcy(C-175/09,
EU:C:2010:646, paragraph 31), and judgmenty, C-305/01%, cited™ above,
paragraph 78).

(47) According to the judgment of the Court'ef Justicenof 24 July 2011 in GFKL
Financial Services (C-93/10, EU:C:2011:700), Artiele 2(1) and Article 4 of the
Sixth Directive must be interpreted as meaning that amwoperator who, at his own
risk, purchases defaulted debts at a price below their face value does not effect a
supply of services for consideration within the meaning of Article 2(1) and does
not carry out an economic activity“fallingywithin the scope of that directive when
the difference between the face value of ‘those debts and their purchase price
reflects the actual economic valueof the'debts at the time of their assignment.

(48) In paragraphs, 21.and 22 of,the judgment, the Court of Justice referred to its
decision in MKG=Kraftfahrzeuge-Factoring and pointed out that, in the context of
the assignment ef debtsithat,was at issue in the case giving rise to that judgment,
the assignee of the.debtsyhad, undertaken to provide factoring services to the
assignors, iny return sforswhich it had received payment, namely factoring
commissiomand a“del credere fee. It is apparent from the account of the facts in
GFKL Einancial Services, however, that, in contrast to the facts of the dispute that
had giventise tothe judgment in MKG-Kraftfahrzeuge-Factoring, the assignee of
the'debtsyreceived no consideration from the assignor, and therefore did not carry
out,an,ecenomic activity within the meaning of Article 4 of the Sixth Directive or
effect'a supply of services within the meaning of Article 2(1) of that directive.

Granting of credit

(49) Under the case-law of the Court of Justice, the transactions exempted under
Acrticle 135(1)(b) of the VAT Directive are defined in terms of the nature of the
services provided and not in terms of the person supplying or receiving the
service, so that the application of those exemptions is not dependent on the status
of the entity providing those services (see, for example, judgment of the Court of

10
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Justice of 17 December 2020, Franck d.d. Zagreb, C-801/19, EU:C:2020:1049,
paragraph 34).

(50) In particular, under paragraph 35 of the judgment in Franck (C-801/19), the
expression ‘granting and negotiating credit’ in the said provision must be
interpreted broadly, which means that its scope cannot be limited to loans and
credits granted by banking and financial institutions only. Such an interpretation,
the Court stated, is supported by the objective of the common system established
by the VAT Directive, which is, inter alia, to ensure the equal treatment of taxable
persons.

(51) According to paragraph 36 of that judgment, it follows from the case-law of
the Court that the granting of credit, within the meaning of, Artiele 235(1)(b) of
the VAT Directive, consists, inter alia, in the provisien of “capitah,agamst
remuneration. Under paragraph 37 of the judgment, ‘ify sueh remuneration is
ensured, inter alia, by the payment of interest, other forms ‘eficonsideration cannot
be excluded.

(52) In paragraph 38 of the judgmentsmefs6 October, 2022, O. Fundusz
Inwestycyjny  Zamkniety — reprezentowany — przez % Oy S.A.,(C-250/21,
EU:C:2022:757), the Court of Justice heldywith regarthto a sub-participant under
the contract at issue in that case, that the factthat,the sub-participant was exposed
to potential losses and thus bore the eredit, risk was faherent in any grant of credit,
regardless of whether that risk stemmed*from non-payment by the debtors of the
debts from which the proceeds were transferred®o it or from the insolvency of its
direct co-contractor.

Composite transactions, and iadivisibility of transactions or independence of
services

(53) In several judgments, the Court of Justice has dealt with the question
whether, fonthe'purposes of'the application of the VAT Directive, features or acts
forming part of<astransaction are to be regarded as a single supply or more than
onésupply and hew that tmpacts, for example, on the taxability of a sale. See, for
example,yjudgments, of the Court of 19 July 2012, Deutsche Bank (C-44/11,
EUC.2012:484); of 2 July 2020, Blackrock Investment Management (UK)
(€-231/19, EU:C:2020:513); and of 25 February 1999, Card Protection Plan Ltd
(CPPR).(C-349/96, EU:C:1999:93).

The need for a preliminary ruling

(54) The Supreme Administrative Court assumes that invoice factoring is to be
regarded as a supply of services for a consideration falling within the scope of the
VAT Directive. However, the Supreme Administrative Court considers that it is
not clear, to some extent, how the provisions of the VAT Directive relating to
exemption from VAT of the various fees charged for such a service are to be
interpreted.

11
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(55) In the view of the Supreme Administrative Court, the VAT treatment of
trade factoring, which is at issue in the present case, is in particular need of
interpretation in the light of the various provisions of the VAT Directive and the
case-law of the Court of Justice relating to their interpretation. The need for
interpretation relates in particular to whether it is to be assumed that the factor
who purchases the debts from his client should be regarded at the same time as
selling to the client supplies of services falling partly within the scope of the
Directive.

(56) The judgment in Case C-305/01, MKG-Kraftfahrzeuge-Factoring, and the
interpretation already adopted by the Supreme Administrative Courtin decision
KHO 2013:129 suggest that the commission charged by the company fer trade
factoring relates to the collection of debts and is therefore subjectito WVAT.AT hat
interpretation, however, is problematic in several respects.

(57) Under the judgment in Case C-93/10, GFKL Financial‘Services, amoperator
who, at his own risk, purchases defaulted debts at,a price below their face value
does not effect a supply of services for consideratiomywithin the meaning of
Article 2(1)(c) and Article 9 of the VAT Directive and dees not carry out an
economic activity falling within the scope ‘of that ‘directive. “Although the trade
factoring at issue in the present case does net relate to defaulted debts but to debts
which will fall due in the future, it remains unelear to the Supreme Administrative
Court whether that fact can serve tonexplain the divergent outcomes in Cases
C-305/01 and C-93/10. The same, is truenof the formal question whether a
particular remuneration is agreed separatelyiby the parties or whether it is directly
incorporated into the pukchase price of the debts.

(58) The factoring commission charged by the company in Case C-93/10
increases with the lengthieof thevagreed payment term for the invoiced debts which
is to be financed. It is pessible toregard the two forms of factoring as an interest-
type item¢and, like, the“Central Tax Board, to conclude that the factoring
commissionfor both, ferms» of factoring constitutes the consideration for a
financial service. Alternatively, it would also be possible to take the view, as
regards-trade factoring,that, for VAT purposes, the factoring commission is not a
fee,charged by the company to the client but an adjustment item with which the
purchasezprice,of the debts is adapted to its discounted present value, in other
wokds\to'its,real economic value.

(59) The:Supreme Administrative Court points out that, in Case C-305/01, MKG-
Kraftfahrzeuge-Factoring, the factoring company had still charged its client
interest even after billing it for set fees. A reciprocal legal relationship had
therefore continued to exist between the factoring company and the client. In the
case at hand, ownership of the debts, together with the default risk, passes directly
from the client to the company in trade factoring, after which the company no
longer levies interest or any other charges on the client. The company’s recovery
measures thereafter relate to its own claim.

12
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(60) The Supreme Administrative Court also points out that none of the language
versions of the current VAT Directive 2006/112/EC still refer explicitly to
factoring in addition to debt collection.

(61) In the view of the Supreme Administrative Court, Case C-305/01, MKG-
Kraftfahrzeuge-Factoring, and Case C-175/09, Axa UK, in respect of tax
exemptions in connection with financial services, concerned the interpretation of
Acrticle 13B(d) of the Sixth Directive, and particularly point 3 of that provision.
That provision corresponds to Article 135(1)(d) of the current VAT Directive. By
contrast, the judgments did not examine the provision on tax exemption for the
granting of credit corresponding to Article 135(1)(b) of the VAT Directive.

(62) In the view of the Supreme Administrative Court, thereis aneedto interpret
whether, in particular, the part of factoring in which the remuneration‘ebtained‘by
the company is an interest-type payment is also to be regardedias@ service subject
to VAT. In Case C-305/01, MKG-Kraftfahrzeuge-Fagtoring,‘the ruling seught did
not concern the question whether interest paid on thesdaily debit, balance was
subject to VAT.

(63) According to the information obtained.in the“present case, notwithstanding
decision KHO 2013:129 of the Supreme Administrative Court, factoring is
regarded in Finnish tax practice partly as debtycollection subject to VAT and
partly as tax-exempt granting 4of “eredit or otherwprovision of finance. The
preliminary ruling of the Central Tax Boarchappears to be consistent with the tax
practice followed in Finland.

(64) In its decision KHO,2022:17xthe Supreme Administrative Court held, with
regard to quasi-factoring, that rtycannot,be inferred from the case-law of the Court
of Justice that the grantingweficreditdin the context of factoring forms part of a
supply of serviees for VAT, purposes and that the service sold under the name of
factoring is'subject to VAT imall cases. Whether it is an activity subject to VAT
or a financial, serviceswhich is wholly or partly exempt has to be determined on a
case-hy-case basisptaking into account the nature of the activity.

(65) It isyconceivable that the factoring service is essentially a partly credit-type
formy, of\ financing which is not so closely linked to the taxable service of
managinghor collecting debts sometimes associated with factoring that they
constitute ‘aysingle indivisible service. That applies in particular to invoice
factoring.yTo regard factoring as an activity fully subject to VAT would also lead
to different VAT treatment of the various financing and lending activities.

(66) In the view of the Supreme Administrative Court, the VAT treatment of
factoring is not uniform in the various Member States. There are evidently
differences in tax treatment, for example, between Finland and Sweden.

(67) Before the Supreme Administrative Court, the company challenges the
opinion of the Central Tax Board in so far as the latter holds that the factoring
commission charged to the client undertaking and the other charges constitute the
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consideration for a tax-free financial service relating to the granting of credit.
According to the company, both invoice factoring and trade factoring amount
entirely to the management and collection of debts, which are subject to VAT.

(68) Under point (2) of the first subparagraph of Paragraph 42 of the AVL, not
only the granting of credit but also other financial arrangements are regarded as
VAT-exempt financial services.

(69) In the provision of the VAT Directive on exemptions, no reference is made
to other financial arrangements. If the Directive were to be interpreted’as meaning
that the exemption does not extend to the remunerations at issue“in‘the present
case, it might not be possible to interpret the national law in full cenformity with
the Directive. In that case, it might also be necessary to examine Whether the
relevant provisions of the Directive are so clear and unconditional\that,they must
be recognised as having direct effect if the taxable person se requests.

(70) Since the outcome of the pending dispute requiresian, interpretation of
Articles 2(1)(c), 9(1) and 135(1)(b) and (d) ofithe VAT \Directivey,it'1s necessary
to request a preliminary ruling from the Courtref Justice:

(71) The request for a preliminarysruling, can beylimited to the factoring
commission and the arrangement fee. If clarity is established on the correct
interpretation of the relevant European Union lawythe Supreme Administrative
Court will be able to assess the observationsiregarding the other forms of
remuneration on the basis ofithat interpretation:

(72) A Oy and the Tax\Reeipients’ LegaldService Unit have been heard on the
request submitted to the,Court'ef Justice for a preliminary ruling.

Questions referred

1. “Where a factoring company acquires from a client invoiced debts not
yétidue 'so that the default risk relating to those debts is transferred from that
client to, that campany (factoring taking the form of a sale of debts, ‘trade
factoring™):

(@) is“the factoring commission which is charged by that company
eonsisting of a percentage of each invoiced debts covered by the agreement,
to.be regarded as an adjustment to the purchase price of the acquisition of
the debts or as another item outside the scope of the VAT Directive, or

(b) are Articles 2(1)(c) and 9 of the VAT Directive to be interpreted as
meaning that that same company provides its client, in return for the
factoring commission referred to in question 1(a) above, with a supply of
services for reward falling within the scope of the VAT Directive?

2. Is the fixed arrangement fee which is charged to the client for setting
up and activating the factoring arrangement in the context of trade factoring
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to be regarded as a consideration for the supply to the client of a service
falling within the scope of the VAT Directive?

3. Where the fees referred to in questions 1 and 2 above which are
charged in the context of trade factoring are to be regarded as a
consideration for a supply of services falling within the scope of the VAT
Directive:

(@) is Article 135(1)(b) of the VAT Directive, relating to the granting of
credit, or Article 135(1)(d) of that directive, relating to_4transactions
concerning payments or debts, to be interpreted as meaning that the
factoring commission or the arrangement fee charged to the client are to be
regarded as consideration for the supply of a tax-exempt,service, or

(b) is Article 135(1)(d) of the VAT Directive to be,interpreted,as meaning
that it is the consideration for debt collection,.which,is to-be regarded as a
taxable supply of services, or, as the considerationyfor another taxable
service?

4. Where a factoring company finances itssclientyby“granting it credit so
that that client’s invoiced debts isiised as collateral for the finance provided
by that company (factoring taking the, ferm of financing guaranteed by
invoices, ‘invoice factoring’):

(@ is Article 135(1)(b) of the VAT, Directive, relating to the granting of
credit, or Article 135(1)(d) ofthat \directive, relating to transactions
concerning payments wor debts, towbe interpreted as meaning that the
factoring commissionycharged to the client, consisting of a percentage of
each invoiced‘debt,covered by.the agreement, and the fixed arrangement fee
for setting up and, activating the factoring agreement must be regarded, at
leastampartyas a consideration for the supply of a tax-exempt service, or

(b)Y s Article 135(1)(d) of the VAT Directive to be interpreted as meaning
that it 1s,the consideration for debt collection, which is to be regarded as a
taxable supplynof services, or the consideration for another taxable service?

5w, N\ If the'factoring commission or arrangement fee charged in the context
of trade factoring or invoice factoring is to be wholly regarded, on the basis
ofithe answer to question 3 or 4 above, as the consideration for a taxable
service-, is the taxation of that service in application of the VAT Directive
so clear and unconditional such that, where the taxable person so requests,
that taxation be recognised as having direct effect even though the
exemption from VAT provided for by the national VAT law covers, besides
the granting of credit, other financing arrangements?

After receiving a preliminary ruling from the Court of Justice on the
foregoing questions, the Korkein hallinto-oikeus (Supreme Administrative
Court) will give its final judgment on the present case.
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