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I — Introduction 

1. In these proceedings for failure to fulfil 
obligations under the Treaty the Commis­
sion considers that, as a result of various 
incidents of environmental pollution and 
infringements of the law, most of which are 
attributed to a particular intensive pig farm 
operated in Spain, it has cause to bring 
proceedings against the Kingdom of Spain in 
connection with a number of infringements 
of five directives relating to the environment. 

2. The Commission considers that the 
following directives relating to the environ­
ment have been infringed: 

Council Directive 75/442/EEC of 15 July 
1975 on waste2 as amended by Council 

Directive 91/156/EEC of 18 March 199 13 

(hereinafter: the 'Waste Framework Direc­
tive'); 

Council Directive 85/337 EEC of 27 June 
1985 on the assessment of the effects of 
certain public and private projects on the 
env i ronmen t 4 (hereinafter: 'Directive 
85/337'), as amended by Council Directive 
97/11/EC of 3 March 1997 5 (hereinafter: 
'Directive 97/11'); 

Council Directive 80/68/EEC of 17 Decem­
ber 1979 on the protection of groundwater 
against pollution caused by certain danger­
ous substances6 (hereinafter: 'the Ground­
water Directive'); 

2 — OJ 1975 L 194, p. 39. 

3 — OJ 1991 L 78, p. 32. 

4 — OJ 1985 L 175, p. 40. 

5 — OJ 1997 L 73, p. 5. 

6 — OJ 1980 L 20, p. 43. 
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Council Directive 91/271/EEC of 21 May 
1991 concerning urban waste water treat­
ment 7 (hereinafter: 'the Waste Water Direc­
tive'); 

Council Directive 91/676/EEC of 12 Decem­
ber 1991 concerning the protection of waters 
against pollution caused by nitrates from 
agricultural sources 8 (hereinafter: 'the 
Nitrates Directive'). 

II — Legal framework 

3. Excerpts from the Waste Framework 
Directive read as follows: 

'Article 1 

For the purposes of this Directive: 

(a) "Waste" shall mean any substance or 
object in the categories set out in Annex 

I which the holder discards or intends 
or is required to discard. 

Article 2 

1. The following shall be excluded from the 
scope of this Directive: 

(b) where they are already covered by other 
legislation: 

(iii) animal carcasses and the following 
agricultural waste: faecal matter and 
other natural, non-dangerous sub­
stances used in farming; 

7 — OJ 1991 L 135. p. 40. 

8 — OJ 1991 L 375, p. 1. 
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Article 4 

Member States shall take the necessary 
measures to ensure that waste is recovered 
or disposed of without endangering human 
health and without using processes or 
methods which could harm the environment, 
and in particular: 

— without risk to water, air, soil and plants 
and animals, 

— without causing a nuisance through 
noise or odours, 

— without adversely affecting the country­
side or places of special interest. 

Member States shall also take the necessary 
measures to prohibit the abandonment, 
dumping or uncontrolled disposal of waste.' 

Article 9 provides that establishments and 
undertakings which tip waste on land must 
obtain a waste permit. 

Article 13 provides that these establishments 
and undertakings are to be subject to 
appropriate periodic inspections. 

4. Excerpts from the original wording of 
Directive 85/337 read as follows: 

'Article 2 

1. Member States shall adopt all measures 
necessary to ensure that, before consent is 
given, projects likely to have significant 
effects on the environment by virtue inter 
alia, of their nature, size or location are made 
subject to an assessment with regard to their 
effects. 
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Article 4 

1. ... projects of the classes listed in Annex I 
shall be made subject to an assessment in 
accordance with Articles 5 to 10. 

2. Projects of the classes listed in Annex II 
shall be made subject to an assessment, in 
accordance with Articles 5 to 10, where 
Member States consider that their character­
istics so require. 

Directive 85/337, as amended by Directive 
97/11, provides as follows so far as is 
material to the present case: 

'Article 2 

1. Member States shall adopt all measures 
necessary to ensure that, before consent is 
given, projects likely to have significant 
effects on the environment by virtue, inter 
alia, of their nature, size or location are made 
subject to a requirement for development 

consent and an assessment with regard to 
their effects. These projects are defined in 
Article 4. 

Article 4 

1. Subject to Article 2(3), projects listed in 
Annex I shall be made subject to an 
assessment in accordance with Articles 5 to 
10. 

5. Excerpts from the Groundwater Directive 
read as follows: 

'Article 3 

Member States shall take the necessary steps 
to: 
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(b) limit the introduction into groundwater 
of substances in list II so as to avoid 
pollution of this water by these sub­
stances. 

Article 5 

1. To comply with the obligation referred to 
in Article 3(b), Member States shall make 
subject to prior investigation: 

— all direct discharge of substances in list 
II so as to limit such discharges, 

— the disposal or tipping for the purpose 
of disposal of these substances which 
might lead to indirect discharge. 

Article 7 

The prior investigations referred to in 
Articles 4 and 5 shall include examination 
of the hydrogeologicai conditions of the area 
concerned, the possible purifying powers of 
the soil and subsoil and the risk of pollution 
and alteration of the quality of the ground­
water from the discharge and shall establish 
whether the discharge of substances into 
groundwater is a satisfactory solution from 
the point of view of the environment.' 

6. Excerpts from the Waste Water Directive 
read as follows: 

'Article 5 

1. For the purposes of paragraph 2, Member 
States shall by 31 December 1993 identify 
sensitive areas according to the criteria laid 
down in Annex II. 

2. Member States shall ensure that urban 
waste water entering collecting systems shall 
before discharge into sensitive areas be 
subject to more stringent treatment than 
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that described in Article 4, by 31 December 
1998 at the latest for all discharges from 
agglomerations of more than 10 000 p.e. 

7. Excerpts from the Nitrates Directive read 
as follows: 

'Article 3 

1. Waters affected by pollution and waters 
which could be affected by pollution if action 
pursuant to Article 5 is not taken shall be 
identified by the Member States in accor­
dance with the criteria set out in Annex I. 

2. Member States shall, within a two-year 
period following the notification of this 
Directive, designate as vulnerable zones all 
known areas of land in their territories which 
drain into the waters identified according to 
paragraph 1 and which contribute to pollu­
tion. They shall notify the Commission of 
this initial designation within six months. 

4. Member States shall review [and] if 
necessary revise or add to the designation 
of vulnerable zones as appropriate, and at 
least every four years, to take into account 
changes and factors unforeseen at the time of 
the previous designation. They shall notify 
the Commission of any revision or addition 
to the designations within six months. 

HI — Facts 

8. The breaches of C o m m u n i t y law 
impugned in these proceedings for failure 
to fulfil obligations are, firstly — insofar as 
the Waste Framework Directive, Directive 
97/11 and the Groundwater Directive are 
concerned — directly linked to an intensive 
pig farm (hereinafter: 'pig farm') which is run 
at a place called Έl Pago de la Media Legua' 
close to the Antas and Aguas rivers that flow 
into the Mediterranean and situated in the 
agglomeration of Vera in the province of 
Almeria (Andalusia); they relate, secondly — 
as far as the Waste Water Directive and the 
Nitrates Directive are concerned — to the 
wider surroundings of that pig farm encom­
passing the agglomeration of Vera and the 
Rambla de Mojácar river region. 
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9. The pig farm in question has been in 
existence since 1976, was expanded to its 
present size at a later date and during the 
critical period for the purposes of these 
proceedings had approximately 3 400 ani­
mals, approximately 600 of which were 
suckling pigs. It has an underground cement 
manure pit with a capacity of 240 000 litres. 
Every two weeks the manure is emptied into 
tanks, taken away and spread on fields 
covering an area of 80 ha in Las Alparatas 
de Mojácar and 5 ha in Jara de la Vera. 

10. The principal complaints against the pig 
farm relate to the unpleasant odours ema­
nating from it caused by the spreading of 
manure and the decomposition process of 
carcasses, as well as to the pollution of the 
environment, particularly the nearby rivers 
and estuaries. 

11. The parties do not deny that the pig farm 
was not the subject of an environmental 
evaluation process (particularly an environ­
mental impact assessment or a hydrogeolo-
gical study with regard to possible ground­
water pollution) either before it was con­
structed or when it was expanded and that 
no permit or monitoring procedure was 
carried out in accordance with the law on 
waste. 

IV — Pre-litigation procedure and judicial 
proceedings 

12. As a result of complaints about the 
nuisances caused by the pig farm the 
Commission launched investigations in the 
year 2000. As the Commission came to the 
conclusion that the Kingdom of Spain was in 
breach of various directives on environmen­
tal protection in relation to the pig farm and 
the region concerned, it sent a letter of 
formal notice to the Spanish Government on 
18 January 2001 inviting it to submit its 
observations in that respect within two 
months. 

13. As the Commission considered that the 
reply received from the Spanish Government 
of 20 June 2001 did not allay the suspicion of 
failure to fulfil obligations under the Treaty it 
addressed a reasoned opinion to the Spanish 
Government in a letter of 26 July 2001 in 
which it complained of infringement of the 
directives stated in the introduction 9 and 
required the Kingdom of Spain to take the 
necessary measures within two months. The 
Spanish Government gave its reply in a letter 
of 4 October 2001. 

14. Having come to the conclusion that the 
Kingdom of Spain had failed to fulfil its 

9 — See above, point 2. 
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obligations, the Commission instituted pro­
ceedings against the Kingdom of Spain in the 
Court of Justice under Article 226 EC in an 
application of 15 November 2002, which was 
registered at the Court of Justice on 19 
November 2002. 

15. The Commission claims that the Court 
should: 

(1) declare that 

(a) by failing to adopt the measures 
necessary to comply with its obliga­
tions under Articles 4, 9 and 13 of 
Council Directive 75/442/EEC, as 
amended by Directive 91/156/EC, 
by not taking the necessary mea­
sures to ensure that waste from the 
pig farm located in 'El Pago de la 
Media Legua' is disposed of or 
recovered without endangering 
human health and without harming 
the environment, by not having 
granted the farm the authorisation 
required under the directive and by 
failing to carry out the periodic 
checks necessary for such establish­
ments; 

(b) by failing to cany out an impact 
assessment prior to the construc­
tion or modification of the project, 

contrary to the requirements of 
Articles 2 and 4(2) of Council 
Directive 85/337/EEC, either in its 
original wording or as amended by 
Directive 97/11/EC; 

(c) by failing to carry out the requisite 
hydrogeological studies in the area 
affected by pollution, in accordance 
with Articles 3(b), 5(1) and 7 of 
Council Directive 80/68/EEC; 

(d) by not subjecting urban waste water 
from the agglomeration of Vera to 
treatment which is more stringent 
than that described in Article 4, as 
required under Article 5(2) of 
Council Directive 91/271/EEC; and 

(e) by failing to declare the Rambla de 
Mojácar a vulnerable zone, contrary 
to Article 3(1), (2) and (4) of 
Directive 91/676/EEC; 

the Kingdom of Spain has failed to fulfil 
its obligations under the abovemen-
tioned directives; and 

I - 7499 



OPINION OF MRS STIX-HACKL — CASE C-416/02 

(2) order the Kingdom of Spain to pay the 
costs. 

V — Infringement of the Waste Frame­
work Directive 

A — The parties' main arguments 

16. The Commission argues that the pig farm 
in question produces large quantities of 
waste, including slurry and animal carcasses 
in particular. In the absence of other 
pertinent rules of Community law the 
treatment of such waste falls within the field 
of application of the Waste Framework 
Directive. The Spanish Government has 
admitted in the pre-litigation procedure that 
the pig farm does not hold the licence 
required under the law governing waste, 
contrary to Article 9 of that directive. The 
Commission claims that the Kingdom of 
Spain has also omitted to ensure that the 
aforementioned waste from the pig farm is 
recovered or disposed of in accordance with 
Article 4 of the Waste Framework Directive. 
The Spanish Government has not denied the 
nuisance caused by the smell emanating 
from that waste or its uncontrolled dispersal 
in the surroundings of the pig farm. Finally, 
there is no indication that any of the controls 
required under Article 13 of the directive 
have been carried out. 

17. The Commission argues that the appli­
cation of slurry to the land in this case does 
not in any event constitute recovery because, 
as the Spanish Government has conceded, it 
takes place every two weeks. It cannot 
therefore be good agricultural practice. 
Indeed, the Spanish Government has never 
said what is grown on the two fields 
concerned. Even if those fields should be 
cultivated, too much nitrogen would be 
applied using the slurry. Application to the 
land also takes place throughout the whole 
year irrespective of periods of growth. 

18. The Commission concedes that slurry 
that is recovered for use as fertiliser within 
the same farm in accordance with good 
agricultural practice can be a by-product of 
farming which that farm does not intend to 
'discard' within the meaning of the directive 
and which is therefore not to be regarded as 
waste. In this case, however, the slurry is 
spread on fields that are 12 or 13 kilometres 
away in order to discard it. In any event, 
there cannot be any question of recovery in 
farming as far as the animal carcasses are 
concerned. 

19. In response to the Spanish Government's 
contention that the exception provided for in 
Article 2(1) (b) of the Waste Framework 
Directive should apply, the Commission 
points out that there is no other rule of 
Community law of relevance here and that 
the exception cannot therefore apply. 
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National law generally does not constitute 
'other legislation' within the meaning of the 
aforementioned provision; nor do the provi­
sions cited by the Spanish Government 
satisfy the requirements laid down in the 
directive. 

20. The Government of the United Kingdom 
shares the Commission s view with regard to 
the existence of alleged infringements of the 
Waste Framework Directive, although on the 
basis of a somewhat different legal analysis in 
relation to the concept of waste. It takes the 
view that the application of slurry to 
agricultural fields as a traditional method of 
spreading fertiliser does not, in principle, 
constitute the discarding of waste within the 
meaning of Article 1(a) of the Waste Frame­
work Directive. It observes that slurry is a 
by-product of farming which the farm does 
not intend to discard within the meaning of 
the definition of waste if it is established that 
the slurry is reused in farming as fertiliser, 
without it being of any relevance whether 
this is done within that same farming 
operation or on adjoining fields. However, 
if — as in the present case — slurry is applied 
to the land in such quantities, even in winter 
and during periods when the land lies fallow, 
this does not constitute application of 
fertiliser to the land as good agricultural 
practice and should therefore be considered 
to be the discarding of waste. 

21. The Spanish Government does not deny 
the nuisance caused by the stench. However, 
it is of the opinion that the Waste Frame­

work Directive does not apply to operations 
like the farm the subject of this case. It takes 
the view that the application of slurry to 
agricultural fields is a tried and tested 
method of natural fertilising and is therefore 
not to be regarded as the disposal of waste 
within the meaning of Article 1(a) of the 
directive. It also denies that the amount of 
animal faecal matter produced each day 
leads to the conclusion that the slurry is 
being excessively applied. Using slurry as 
fertiliser in spring time is sensible farming 
practice because the land will make particu­
larly good use of the nutrients; the applica­
tion of slurry to the land during periods 
when it lies fallow prepares the land for later 
periods of cultivation. 

22. Alternatively, the Spanish Government 
claims — if the Court of Justice should come 
to the conclusion that the Waste Framework 
Directive does apply in principle — that the 
exclusion provided for in Article 2(1)(b) 
should nevertheless apply. It argues that the 
Nitrates Directive constitutes 'other legisla­
tion' within the meaning of that exclusion 
provision because that directive regulates 
pollution caused by nitrates from agricultural 
sources and the polluting effect of applying 
slurry to fields could consist, at most, of 
possible pollution of the groundwater by 
nitrates. Furthermore, the provision allowing 
for an exception also applies where there is 
relevant national legislation in existence. 
This is the case in Spain because the farm 
comes within the field of application of 
various provisions of Spanish law on waste. 
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B — Appraisal 

The application of the Waste Framework 
Directive 

23. Before giving detailed consideration to 
the existence of the infringements of Articles 
4, 9 and 13 of the Waste Framework 
Directive alleged by the Commission it is 
first necessary to ascertain whether and to 
what extent the substances with which these 
proceedings are concerned — namely slurry 
and animal carcasses — come within the 
field of application of the Waste Framework 
Directive as 'waste'. 

(a) Designation as 'waste' under the Waste 
Framework Directive 

24. The first subparagraph of Article 1(a) of 
the Waste Framework Directive defines 
'waste' as 'any substance or object in the 
categories set out in Annex I which the 
holder discards or intends or is required to 
discard'. 

25. As the Court has already established, the 
aforementioned Annex and the European 

Waste Catalogue (EWC) — the latter refer­
ring in category 020106 to 'animal faeces, 
urine and manure' — clarify and illustrate 
that definition by providing lists of sub­
stances and objects which may be classified 
as waste and are therefore only intended as 
guidance. 10 

26. According to established case-law, there­
fore, the classification of substances and 
objects as waste within the meaning of the 
directive depends on whether the holder 
discards or intends or is required to discard 
the substances and objects in question. The 
scope of the term 'waste' therefore turns on 
the meaning of the term 'discard'. 11 

27. In this context it must be maintained 
that, as the United Kingdom Government 
has rightly stated, it cannot automatically be 
concluded from the fact that a substance 
such as slurry undergoes a process listed in 
Annex II B to the Waste Framework 
Directive such as 'spreading on land resulting 
in benefit to agriculture or ecological 
improvement, including composting and 
other biological transformation processes' 12 

as stated in RIO of that Annex, that that 

10 — Case C-9/00 Palin Granit [2002] ECR I-3533, paragraph 22. 
11 — Case C-129/96 Inter-Environnement Wallonie [1997] ECR I-

7411, paragraph 26. 
12 — Although 'except in the case of waste excluded under Article 

2(1)(b)(iii)'. I shall come back to this exception again later on. 

I - 7502 



COMMISSION v SPAIN 

substance has been 'discarded' so as to enable 
it to be regarded as waste for the purposes of 
the directive. 13 Conversely, however, the use 
of a substance in the manner described is to 
be regarded as 'recovery' for the purposes of 
the directive if and insofar as it relates to the 
substance as 'waste'. 14 

28. The question of whether the holder of a 
substance discards or intends or is required 
to discard that substance so as to enable it to 
be waste must therefore be determined in the 
light of all the circumstances, regard being 
had to the aim of the Waste Framework 
Directive and the need to ensure that its 
effectiveness is not undermined. 15 Case-law 
provides certain guidelines and criteria for 
that determination. 

29. The Court has ruled that the fact that a 
used substance is a production residue, that 
is to say a product not in itself sought to be 

used later, constitutes evidence that the 
holder of that substance has discarded or 
intends or is required to discard it. 16 

30. According to established case-law of the 
Court that determination can lead, in the 
case of a substance resulting from a manu­
facturing process, the primary aim of which 
is not the production of that item, to that 
substance being regarded not as actual 
residue but as a by-product which the 
operation does not wish to 'discard' but 
intends to exploit or market on terms which 
are advantageous to it, in a subsequent 
process, without any further processing prior 
to reuse. 17 

31. However, as far as the animal carcasses 
are concerned — but not the pig meat, which 
is intended for further use such as food — 
these are obviously just residue from the pig 
farm for which no other use has been either 
alleged by the Spanish Government or made 
apparent. Indeed, no use of the animal 
carcasses could be envisaged other than 
disposal, 18 so that it is to be assumed that 
the operator of the pig farm is discarding the 

13 — See Joined Cases C-418/97 and C-419/97 ARCO Chemie 
[2000] ECR I-4475, paragraphs 51 and 82. 

14 — See Case C-457/02 Niselli [2004] ECR I-10853, paragraph 36; 
on the other hand, however, it is possible that the use of a 
substance in a manner such as that described in Annex II B 
to the Waste Framework Directive as operations which may 
lead to recovery' provides a starting point for the assessment, 
to be conducted having regard to all of the circumstances, of 
whether the holder of the substance concerned discards or 
intends or is required to discard that substance so that it 
must therefore be 'waste'; see ARCO Chemie (cited in 
footnote 13), paragraph 69. 

15 — See Joined Cases C-206/88 and C-207/88 Vessoso and 
Zanetti [1990] ECR I-1461, paragraph 12, and Palin Granit 
(cited in footnote 10), paragraphs 23 and 24. 

16 — ARCO Chemie (cited in footnote 13), paragraph 84, and 
Niselli (cited in footnote 14), paragraph 43. 

17 — See Palin Granit (cited in footnote 10), paragraphs 34 and 35, 
and Niselli (cited in footnote 14), paragraph 44. 

18 — See ARCO Chemie (cited in footnote 13), paragraph 86. 
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animal carcasses or intends or is required to 
discard them and that they must therefore as 
a matter of principle constitute 'waste' within 
the meaning of the Waste Framework 
Directive. 

32. A more subtle distinction must be drawn 
when determining the waste status of slurry 
since, although it is undoubtedly primarily a 
production residue from the pig farm or does 
not, in any event, represent its (primary) aim, 
it could conceivably be used as fertiliser in 
farming so that it might therefore be 
regarded as a by-product which the opera­
tion does not intend to 'discard' within the 
meaning of the term 'waste'. 

33. The Court has, however, confined the 
admissibility of such reasoning applicable to 
by-products of actual production, in order to 
limit their inherent risks and pollution and 
having regard to the obligation to interpret 
the concept of 'waste' widely, to situations in 
which the reuse of the goods, materials or 
raw materials is not a mere possibility but a 
certainty, without any further processing 
prior to reuse and as an integral part of the 
production process. 19 

34. An illustration of this is to be found in 
the AvestaPolarit judgment, where the Court 
drew a distinction between mining residues 
which are used without first being processed 
in the production process for the necessary 
filling in of underground galleries, on the one 
hand, and other residues, on the other. The 
Court classified the former residues as by­
products not covered by the Waste Frame­
work Directive because they were being used 
as a material in the actual industrial mining 
process and could not be regarded as 
substances which the holder discards or 
intends to discard, since, on the contrary, 
he needed them for his principal activity. 20 

35. In the light of the above guidelines from 
case-law, situations are in fact conceivable 
where slurry arising from farming operations 
would not be regarded as waste within the 
meaning of the directive if it were certain 
that the slurry would be reused 'without any 
further processing prior to reuse and as an 
integral part of the production process' or 
for the benefit of agriculture — that is to say, 
that it would be applied to the land as 
fertiliser (no other appropriate use being 
generally conceivable). 

36. Consider, for example, the case of a 
traditional farm on which the animals kept 

19 — Palin Granit (cited in footnote 10), paragraphs 34 to 36, and 
Niselli (cited in footnote 14), paragraphs 44 and 45. 

20 — Case C-114/01 AvestaPolarit [2003] ECR I-8725, paragraphs 
35 to 37. 
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there are principally fed from field crops and 
where the fields are in turn fertilised using 
animal dung — that is to say, where there is a 
natural ecological cycle, such as that invoked 
by the governments that are parties to these 
proceedings in connection with the spread­
ing of slurry: whilst this certainly does 
amount to the disposal of faeces, the use of 
fertilisers contributes at the same time to the 
actual farming process and is even a 
necessary part of it: the use of fertilisers is 
necessary in order to achieve commensurate 
yield from the land and therefore to be able 
to keep farm animals, at least in sufficient 
numbers. It is indeed typical of a natural 
cycle for various products in the production 
chain — even if simply 'residues' from the 
production that is the main aim —- to be 
dependent on, and made possible by, each 
other and therefore to be needed for that 
purpose. 

37. In my opinion it is possible in such a 
case to proceed from the basis that slurry is a 
by-product of keeping animals which — like 
mining residues for the filling-in of under­
ground galleries in the mining industry — is 
used in actual farming and is not to be 
regarded as a substance which the holder 
intends to discard. 

38. However, if slurry is applied to an extent 
over and above that required for the use of 
fertiliser according to good farming practice 
or if it should be applied to a field that has no 

reason to be spread with fertiliser, for 
example, because it is not being cultivated 
at all or is lying fallow, this should be 
sufficient proof that it is the holder's inten­
tion to discard the slurry. 

39. The Court has also taken this line in 
relation to mining residues, ruling that in the 
event of 'faulty' use of mining residues for 
the filling-in of underground galleries — that 
is to say, if such use were prohibited, in 
particular for reasons of safety or protection 
of the environment, and the galleries had to 
be sealed and supported by some other 
process — it would have to be considered 
that the holder is obliged to discard those 
residues and that they constitute waste. 21 

40. The present case concerns an intensive 
pig-fattening farm the slurry residues from 
which are taken to fields situated some 
distance away and then applied to the land. 
According to the court files the slurry is 
applied to the land on a regular basis every 
two weeks, apparently simply according to 
its accumulation on the farm and irrespec­
tive of phases of growth or time of year. It 
has not been definitely established whether 
the fields concerned are cultivated at all and 
whether the spreading of fertiliser is there-

21 — Ibid.. paragraph 38. 
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fore necessary at all, or at least during certain 
periods. Indeed, it has not been denied by the 
Spanish Government that the fields con­
cerned do at least sometimes lie fallow. In 
any event, the Spanish Government has not 
produced any evidence from which it could 
be concluded that the pig farm obtains or 
intends to obtain any yield from the fields. 
The reuse of the slurry as fertiliser is 
therefore not obvious and definitely not a 
certainty. 

41. In these circumstances, therefore, my 
view is that it should be assumed that the pig 
farm in question intends to discard the slurry 
so that it must therefore be categorised as 
waste within the meaning of the Waste 
Framework Directive. 

42. It should also be stressed that it cannot 
be concluded from the fact that a substance 
is used in a way that does not present any 
risk to the environment or to human health 
that this substance does not constitute waste. 
Admittedly, non-hazardous or non-detri­
mental use is significant in relation to 
satisfaction of the various obligations under 
the directive — that is to say, for example, in 
the context of the extent to which authorisa­
tion is obligatory or of the degree of control 
to be exercised — but it does not per se rule 
out the possibility of it being 'discarded'. 22 

43. It is therefore unnecessary to go here 
into the question of whether or not the 
application of slurry to the fields concerned 
leads to excessive use of nitrogenous fertili­
sers or whether it is possible in general, given 
the soil conditions in Spain, for the use of 
fertilisers in certain circumstances to also 
make sense outside vegetative stages. 

44. In the light of the foregoing it is 
established that both the animal carcasses 
and the slurry with which this case is 
concerned constitute waste within the mean­
ing of the Waste Framework Directive. 

(b) The exclusion provided for in Article 2(1) 
(b)(iii) of the Waste Framework Directive 

45. It is now necessary to examine whether 
the waste in question is excluded from the 
scope of the Waste Framework Directive 
because of the exception provided for in 
Article 2(l)(b) of that directive. 

46. This provision refers to 'animal car­
casses' generally and to 'agricultural waste' 
insofar as it consists of 'faecal matter and 
other natural, non-dangerous substances 
used in farming'. 

22 — See ARCO Chemie (cited in footnote 13), paragraphs 66 to 
68. 
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47. I am not in any doubt that this means 
that the pig carcasses, on the one hand, and 
the pig slurry, on the other, with which this 
case is concerned, would in principle be 
covered by that exclusion. Under that provi­
sion, however, such waste is excluded from 
the scope of the Waste Framework Directive 
where it is 'already covered by other legisla­
tion'. The question is therefore whether 
there is any such 'other legislation' in 
existence with regard to that waste. 

48. The Spanish Government has invoked in 
this context, first, Community legislation, 
namely the Nitrates Directive, and, second, 
certain national legislation. 

49. According to the judgment in the 
AvestaPolarit case, the phrase 'other legisla­
tion' in the aforementioned exclusion provi­
sion can mean both specific Community 
legislation and also specific national legisla-
tion. 23 

50. Irrespective of whether it is specific 
Community legislation or specific national 
legislation, it is not enough, in any event, for 
that legislation to just relate in some way to 
the waste in question. Such legislation must 

actually relate to its 'management' as waste 
within the meaning of Article 1(d) of the 
Waste Framework Directive, must pursue 
the same objects as that directive and must 
result in a level of protection of the 
environment which is at least equivalent to 
that sought by the directive. 24 

51. First, as far as the Nitrates Directive 
invoked by the Spanish Government is 
concerned, as the Commission has rightly 
stated, that directive pursues objectives that 
are different from those of the Waste 
Framework Directive and does not regulate 
the management of slurry or animal car­
casses within the (comprehensive) meaning 
of Article 1(d) of the Waste Framework 
Directive. The Nitrates Directive does not 
therefore make provision for the monitoring 
of the operations responsible, but for the 
monitoring of the effect of such operations 
on nature. There is no obligation on opera­
tions producing waste to obtain authorisa­
tion in the same way as under the Waste 
Framework Directive. Monitoring under the 
Nitrates Directive also simply extends to the 
waters concerned and not to protection of 
the air, soil and plants and animals also 
covered by Article 4 of the Waste Frame­
work Directive. Finally, causing a nuisance 
through noise or odours and adverse effects 
on the countryside is not included in the 
Nitrates Directive. 

52. The Spanish Government has here sub­
mitted Royal Decrees Nos 261/1996 and 
324/2000 as national legislation that applies 

23 — AvestaPularit (cited in footnote 20). paragraphs 50 and 51 24 — Ibid.. paragraphs 51, 52 and 59. 
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to slurry and — in the oral procedure — two 
Ministerial Orders of 20 October 1980 and 
22 February 2001 relating to animal car­
casses. 

53. It is established here that the Spanish 
Government has always confined itself to 
referring to the applicability of the said 
legislation, although it has not produced it 
to the Court. However, it has not shown to 
what extent that legislation relates to slurry 
or animal carcasses, not just with regard to 
individual aspects but in relation to their 
management within the meaning of Article 1 
(d) of the Waste Framework Directive, or to 
what extent it leads to a level of protection 
commensurate with the directive. Nor has it 
refuted a detailed investigation carried out by 
the Commission in this respect in which the 
Commission came to the conclusion that 
there was no national legislation in existence 
which met the said criteria. 

54. As far as Royal Decree No 261/1996 is 
concerned this represents, according to 
Spanish information, the national transposi­
tion of the Nitrates Directive although, as 
found above in paragraph 51, it does not 
contain provisions which meet the require­
ments of the Waste Framework Directive. 

55. According to the Spanish Government, 
on the critical date for the purposes of 
determining whether it has failed to fulfil its 
obligations under the Treaty, Royal Decree 
No 324/2000 had not yet come into force. 

56. The Spanish Government has also 
argued that under national law — unlike 
under the Waste Framework Directive, as 
stated above — slurry is not regarded as 
waste at all, so that for this reason alone it is 
doubtful whether the management of slurry 
as waste is regulated at all under national 
law. 

57. As for the aforementioned Ministerial 
Orders, which are supposed to be national 
legislation within the meaning of the Waste 
Framework Directive with regard to animal 
carcasses, the Spanish Government has 
simply stated that they were brought in to 
combat swine fever and that under the 
Ministerial Order of 22 February 2001 it is 
permissible in certain circumstances for 
animal carcasses to be buried in pits filled 
with unslaked lime. To judge from these 
brief details provided, those orders cannot 
constitute legislation regulating the manage­
ment of animal carcasses as waste within the 
meaning of the Waste Framework Directive. 
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58. It is therefore established that there is no 
specific Community legislation or specific 
national legislation in existence in this case 
which would satisfy the substance of the 
requirements of Article 2(1)(b)(iii) of the 
Waste Framework Directive. 

59. This exclusion does not therefore apply 
in this case. There is also no need to go into 
the arguments put forward by the Commis­
sion claiming that the case-law established in 
the AvestaPolarit case should be changed so 
that only Community law is to be regarded as 
'other legislation' for the purposes of that 
exclusion. 

(c) Infringement of Articles 4, 9 and 13 of 
the directive 

60. First of all, with regard to the Commis­
sion's complaints that the pig farm in 
question does not have the permit required 
under Article 9 and that the periodic 
inspections of such operations required 
under Article 13 have not been carried out, 
it is established that the Spanish Government 
has not denied the fact that this pig farm was 
not the subject of any authorisation proce­
dure under the law on waste or that no such 
inspections have been carried out. 

61. For this reason and also because — as 
stated above — the argument that the Waste 
Framework Directive should not apply to 
this pig farm's situation must be rejected, the 
charge of infringement of Articles 9 and 13 
of the Waste Framework Directive must be 
considered substantiated. 

62. The Commission also charges the King­
dom of Spain with not having taken the 
necessary measures under Article 4 of the 
Waste Framework Directive to ensure that 
the waste caused by the pig farm, particularly 
slurry and animal carcasses, is recovered or 
disposed of without endangering human 
health or harming the environment. 

63. The Spanish Government has confined 
its submissions almost exclusively to the 
argument that slurry does not constitute 
waste and has barely touched upon the 
individual charges put forward. It has also 
on several occasions cast doubt on the 
conclusiveness and cogency of the Commis­
sion's findings with regard to the tipping or 
use of slurry and animal carcasses on which 
the latter bases the existence of the infringe­
ment, although it has not ultimately disputed 
those facts. 

64. In particular, the Spanish Government 
has not given any response about the 
existence of a pit for the tipping of animal 
carcasses — which the Commission consid-
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ers to be too small — nor has it denied the 
Commission's allegation that uncontrolled 
disposal of animal carcasses took place 
around the pig farm, leading as a further 
result to nuisance caused through strong 
odours. 

65. Indeed, the Spanish Government has 
admitted that the use of the slurry and 'other 
organic material' produces unavoidable 
odours. 

66. Nor has the Spanish Government denied 
that the pig farm concerned produces 
approximately 12 m3 of slurry per day and 
that slurry is emptied from the manure pit 
every two weeks and spread on two parcels 
of land measuring a total of 85 ha. The 
arguments put forward by the Spanish 
Government and the court files do not show 
that some of the slurry might be handled 
differently, so that the whole of the slurry 
produced from some 3 400 animals kept at 
the pig farm in question is spread over an 
area of 85 ha, it is spread throughout the year 
and without having regard to periods of 
growth and despite the fact that the fields 
concerned do, at least sometimes, lie fallow. 

67. The arguments put forward by the 
Spanish Government with regard to the 
allegedly general 'año y vez' method of crop 
cultivation practised, which means that a 
field is only cultivated every other year, might 

explain why the fields concerned sometimes 
lie fallow or show that they are nevertheless 
basically under cultivation, but in my opi­
nion they do not invalidate the Commission's 
findings that the spreading of the slurry in 
question is not commensurate with good 
agricultural practice and that fertiliser has 
been used excessively. The fact that the use 
of fertiliser throughout the whole year is 
prohibited under the code of good agricul­
tural practice adopted by the Junta de 
Andalucía, to which the Commission has 
referred in particular, does at least provide an 
indication that in this case the practice of 
using fertiliser might not be ecologically 
sound even though that code might not be 
legally binding on the pig farm. 

68. The Spanish Government has also said 
that proceedings are now being taken against 
the farm and that it will probably soon close. 
However, it need only be stated in this 
respect that the Court has consistently held 
that the question whether there has been a 
failure to fulfil obligations must be examined 
on the basis of the position in which the 
Member State in question found itself at the 
end of the period laid down in the reasoned 
opinion and the Court cannot take account 
of any subsequent changes. 25 

69. It should finally be noted that the pig 
farm in question has been in operation since 

25 — See inter alia Case C-209/02 Commission v Austria [2004] 
ECR I-1211 and Case C-11/95 Commission v Belgium [1996] 
ECR I-4115. 
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1976 and, at least up to the end of the period 
laid down in the reasoned opinion, the 
Spanish authorities are not known to have 
taken any specific measures against the pig 
farm in question in relation to the law on 
waste. 

70. For these reasons and in the absence of 
an appropriate counter-argument by the 
Spanish Government, even having regard to 
the discretion afforded to Member States 
under Article 4 of the Waste Framework 
Directive, 26 the Commission's complaint as 
to the infringement of that article must be 
considered well founded. 

71. It should therefore be found that the 
Kingdom of Spain has infringed Articles 4, 9 
and 13 of the Waste Framework Directive. 

VI — Infringement of Directive 85/337 

A — The parties' main arguments 

72. In the second head of claim the Commis­
sion charges the Kingdom of Spain with 

infringement of Articles 2 and 4(2) of 
Directive 85/337, either in its original word­
ing or as amended by Directive 97/11, by 
failing to carry out an impact assessment 
prior to the construction or subsequent 
modification of the pig farm in question. 

73. It claims that an impact assessment 
should first have been carried out because 
of the pig farm's harmful effects on the 
environment due to its size and position 
(particularly pollution of the waters and 
strong odours). It is clear from the Spanish 
Government's response, however, that the 
farm was not made the subject of any such 
assessment either before its construction — 
which took place prior to Directive 97/11, 
that is to say within the field of application of 
the original Directive 85/337 — or after it 
was expanded — that is to say, at a time 
when Directive 97/11 should already have 
been transposed. 

74. The Spanish Government contests the 
admissibility of this complaint on the 
grounds that the Commission has not made 
clear to which version of the directive the 
infringement relates. It claims, in the alter­
native, that the amended version is the 
relevant one because Directive 97/11 had to 

26 — See Case C-420/02 Commission v Greece [2004] ECR 
I-11175, paragraphs 21 to 2 4 . 
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be transposed by 14 March 1999 and the 
critical date for the purposes of determining 
the failure to fulfil obligations the subject of 
these proceedings was 26 September 2001, as 
stated in the reasoned opinion. 

75. It claims that the pig farm in question 
does not meet the requirements of a project 
within the meaning of point 17(b) of Annex I 
to Directive 97/11. It also contends that the 
construction of the pig farm took place in the 
year 1976 during the period before Spain 
acceded to the European Community and 
that the problem relating to an impact 
assessment under Andalusian Law No 
7/1994 did not arise until 1996, when an 
application for permission was made to the 
local authority with regard to the legalisation 
and expansion of the farm. That authorisa­
tion procedure led to an unfavourable report 
on the effects on the environment, which has 
in turn resulted in the commencement of a 
sanction procedure that could lead to the 
closure of the farm. 

76. The Commission claims that it referred 
to both versions of the directive because the 
Spanish Government had not said during the 
course of the pre-litigation procedure when 
the pig farm in question had been con­
structed or expanded. In its reply it confines 
its complaint to the expansion of the pig 
farm and states that because of the informa­
tion contained in the defence the failure to 
fulfil obligations has to be considered in the 

light of the original version of the directive 
(Directive 85/337) because although no 
application for authorisation for the pig farm 
had been made until 26 March 1999 (not by 
1996) it had to be assumed that the 
expansion had taken place some time before 
that date. 

77. However, if Directive 97/11 should apply 
the Commission alternatively maintains the 
complaint of an infringement of that amend­
ing directive. 

78. The assertion by the Spanish Govern­
ment that the expansion of the pig farm had 
formed the subject of an impact assessment 
under Andalusian Law No 7/1994 is rejected 
by the Commission on the grounds that, 
contrary to requirements, that assessment 
had not taken place until the project had 
been completed. 

B — Admissibility 

79. With regard to the objection of inad­
missibility raised by the Spanish Government 
it is established, firstly, that it is not claiming 
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that the Commission failed to give it the 
information necessary to prepare its defence, 
which would be a matter affecting the proper 
conduct of proceedings for failure of a State 
to fulfil its obligations. 27. 

In particular, there is no unacceptable 
difference between the reasoned opinion 
and the application so that the subject-
matter of the case has not been changed or 
extended 28 because the Commission refers 
to the original version and, alternatively, the 
amended version of Directive 85/337 in both 
the reasoned opinion and the application. 

80. The question that is of more relevance in 
this case is whether the application per se 
meets admissibility requirements. 

81. The Court has consistently held that the 
Commission must indicate, in any applica­
tion made under Article 226 EC, the specific 
complaints on which the Court is asked to 
rule and, at the very least in summary form, 
the legal and factual particulars on which 
those complaints are based. It must state, in 
particular, the facts and circumstances on 
which the alleged infringement is based so 
that the Court is able to rule on the case as 
submitted to it by the Commission. 29 

82. In this case it is apparent from the 
application that the Commission is objecting 
to the fact that the pig farm at issue was 
constructed and expanded without an 
impact assessment being conducted. It also 
makes it clear that it considers this to be an 
infringement of Articles 2 and 4 of Directive 
85/337 even though it refers to either the 
original 'or' the amended version of that 
directive because, as it has stated, it is not 
sure of the exact dates of the infringements. 

83. In my opinion, therefore, the subject-
matter of this case was sufficiently circum­
scribed in the application to fulfil the 
admissibility requirements. The Commission 
is clearly asking the Court to examine, with 
regard to both the original and the amended 
versions of the directive, whether in the light 
of the circumstances stated by the Commis­
sion there has been an infringement of 
Community law. The word 'or' is therefore 
to be construed in this context as 'and/or' 
and the Commission could therefore have 
objected to the failure to conduct an impact 
assessment either at the time of construction 
or at the time of expansion of the pig farm in 
separate fashion both as an infringement of 
the original version of the directive and as an 
infringement of the amended version of the 
directive, without either one of those objec­
tions being inadmissible. If it had clone so, 
however, one of those two objections would 
have been unfounded because the scope of 
application of each directive would not 
extend to both periods of time. 

84. In the same way, in this case the issues of 
the date of the failure to fulfil obligations and 

27 - See Case C-408/97 Commission v Netherlands [2000] E d i I-
6417, paragraph 18. and Case C-145/01 Commission v Italy 
[2003] ECR I-5581, paragraph 17. 

28 - See inter aha Case C-139/00 Commission v Spam [2002] ECR 
I-6407, paragraph 18. and Case C-375/95 Commission v 
Greece [1997] ECR I-5981, paragraph 37. 

29 — See inter alia Case C-202/99 Commission v Italy [2001] ECR 
I-9319, paragraph 20, Commission v Greece (cited in footnote 
28), paragraph 35, Case C-52/90 Commission v Denmark 
[1992] ECR I-2187, paragraph 17, and Case C-347/88 
Commission v Greece [1990] ECR I-4747, paragraph 28. 
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of the applicability of each particular version 
of the directive have to be treated in the 
context of the consideration of substance. 
Any shortcomings by the Commission in 
providing specific details of those matters 
therefore present a problem concerned with 
adequate grounds for the complaint, not a 
problem of admissibility. 

85. It must also be said that the Commission 
remains at liberty to withdraw certain 
charges or limit its complaints during the 
course of the proceedings before the Court 
in the light of the assertions made by the 
respondent Member State, just as that 
respondent Member State is free not to 
dispute or to concede the substance of a 
complaint by the Commission during the 
course of the proceedings. It is therefore 
permissible for the Commission in its reply 
to have limited the complaint of failure to 
conduct an impact assessment to the expan­
sion of the pig farm since this is not 
detrimental to the respondent Member 
State. 

C — Substance 

86. The Commission accuses the Kingdom 
of Spain, in connection with the expansion of 
the pig farm at issue, of failing to fulfil its 
obligation to conduct a prior impact assess­
ment of that project as required under the 
original or amended versions of Directive 
85/337. 

87. The Court has consistently held that, in 
proceedings under Article 226 EC for failure 
to fulfil an obligation, it is incumbent upon 
the Commission to prove the allegation that 
the obligation has not been fulfilled. It is the 
Commission's responsibility to place before 
the Court all the information needed to 
enable the Court to establish that the 
obligation has not been fulfilled and, in so 
doing, the Commission may not rely on 
presumptions. 30 

88. In order to prove infringement of an 
obligation laid down in a directive it is first 
necessary to show that the facts concerned 
fall within the field of application of that 
directive. 

89. In the opinion of the Commission the 
expansion of the pig farm falls, time-wise, 
within the field of application of the original 
version of Directive 85/337 because an 
application for authorisation for the pig farm 
was made on 26 March 1999 and the 
expansion of the operation had clearly taken 
place before that date. If the aforementioned 
date of the application itself were critical the 
amended version of the directive would 
apply. 

30 — See inter alia Case 96/81 Commission v Netherlands [1982] 
ECR 1791, paragraph 6, Case C-404/00 Commission v Spain 
[2003] ECR I-6695, paragraph 26, and Case C-434/01 
Commission v United Kingdom [2003] ECR I-13239, para­
graph 21. 
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90. It is clear that the Commission is not 
accusing the Kingdom of Spain in general of 
not having taken the necessary measures to 
ensure that projects such as the pig farm in 
question are subject to a prior impact 
assessment under the original or amended 
version of Directive 85/337. It concludes that 
there is a failure to fulfil obligations from the 
specific fact that, as it states in its reply, the 
pig farm at issue was not actually subject to 
an impact assessment before its expansion. 

91. Only the date of actual expansion, not 
the later date on which the application for 
permission was filed, can therefore be 
relevant to a determination of the substance 
of this claim. 

92. The Commission has nevertheless con­
ceded in the application to the Court that it 
does not know when the pig farm was 
expanded. On the basis of the statements 
made by the Spanish Government in the 
defence the Commission has said in its reply 
that the expansion did in any event take 
place before March 1999. As the Spanish 
Government did not then refute this or make 
any specific statement about it this can be 
assumed to be correct. 

93. The deadline for transposition of the 
amended version of the directive (Directive 
97/11) expired on 16 March 1999, which was 
after the expansion at issue had taken place. 
The substance of the Commission's com­
plaint in relation to Directive 85/337 must 
therefore be examined in its original version 
and the complaint in relation to the amend­
ing directive is unfounded. 

94. It can be assumed — as does the 
Commission — that an expansion of the 
pig farm took place some time before March 
1999. It is not denied that this expansion was 
undertaken at least without any prior impact 
assessment being carried out. 

95. However, I do not consider that this is 
sufficient proof of an infringement of Direc­
tive 85/337. 

96. The question with which this case is 
concerned is whether the Kingdom of Spain 
has fulfilled its obligation under Article 2 of 
the directive to take all measures necessary 
to ensure that, before consent is given, 
projects likely to have significant effects on 
the environment by virtue inter alia of their 
nature, size or location are made subject to 
an assessment of their impact on the 
environment. 
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