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Summary of the request for a preliminary ruling pursuant to Article 98(1) of
the Rules of Procedure of the Court of Justice

Date lodged:
22 February 2021
Referring court or tribunal:
Spetsializiran nakazatelen sad (Bulgaria)
Date of the decision to refer:
22 February 2021
Criminal proceedings against:

IR

Subject matter of the main proceedings

Issuance of a European arrest'warrant,in respect of the accused person IR.

Subject matterand legal basis ofithe request

The requestyforia preliminary ruling is made pursuant to point (b) of the first
paragraph of Article 267, TFEU.

Questions referred for a preliminary ruling

1. 7%, Would, it be in conformity with Article 6 of the Charter — read in conjunction
with Article 5(4), (2) and (1)(c) ECHR — and with Article 47 of the Charter,
the right to freedom of movement, the principle of equality and the principle
of mutual trust if the issuing judicial authority, according to Article 6(1) of
Framework Decision 2002/584, were to make no effort whatsoever to
inform the requested person, while he or she is in the territory of the
executing Member State, of the factual and legal bases for his or her arrest
and of the right to challenge the arrest warrant?

2. If so: Does the principle of the primacy of EU law over national law require
the issuing judicial authority not to provide that information and, moreover,
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if the requested person requests the withdrawal of the national arrest warrant
despite that failure to provide information, does that principle require the
issuing judicial authority to assess that request on the merits only after the
requested person has been surrendered?

3. What legal measures of EU law are the appropriate basis for such provision
of information?

EU legislation and case-law relied on

Council Framework Decision 2002/584/JHA of 13 June 2002 on,the ‘European
arrest warrant and the surrender procedures between MembeérStates (03,2002
L 190, p. 1), as amended by Council Framework Decision 2009/299/JHA, of
26 February 2009

Directive 2012/13/EU of the European Parliament angd,of the*Council 0of*22 May
2012 on the right to information in criminal proceedingSy(0J. 2012, 142, p. 1)

Directive 2014/41/EU of the European Parliament,and of the Council of 3 April
2014 regarding the European Investigation ‘©rder imcriminal” matters (OJ 2014
L 130, p. 1)

Charter of Fundamental Rights of the European Union(0J 2016 C 202, p. 389)

Judgment of the Courtt of Justice of, 28January 2021, IR, C-649/19,
ECLI:EU:C:2021:75

Provisions of national law“relied on

Nakazateln@=protsesualenykodeks (Code of Criminal Procedure, Bulgaria; ‘the
NPK”)

Nakazatelen kodeks (€riminal Code, Bulgaria; ‘the NK”)

Zakon za ekstraditsiata i evropeyiskata zapoved za arest (Law on extradition and
the Eurepean arfest warrant, Bulgaria; ‘the ZEEZA”)

Succinct'presentation of the facts and procedure in the main proceedings

Proceedings were brought against IR for participation in a criminal organisation
that allegedly contrived to transport large quantities of excise goods without strip
stamps (cigarettes) across national borders for the purpose of financial gain,
punishable by ‘imprisonment’ of up to 10 years under Article 321 of the NK, and
for aiding and abetting in the storage of 373 490 cigarette packets without strip
stamps, worth 2 801 175 Bulgarian leva (BGN) (EUR 1413 218), punishable
under Article 234 of the NK by ‘imprisonment’ of up to 8 years.
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In the pre-trial stage of the proceedings, IR was informed of his general rights as
an accused person.

When the trial phase of the proceedings commenced, on 24 February 2017, IR had
left his home address. The efforts of the court to determine his place of residence
were unsuccessful. The two lawyers chosen by him declared that they no longer
represented him. The court appointed a new lawyer to represent him (the defence
of an absent accused person by a lawyer is mandatory under the national
legislation).

By order of 10 April 2017, upheld on appeal on 19 April 2017, the‘referring court
issued an order remanding IR in detention pending trial, whichyconstituted a
national arrest warrant. IR did not take part in the proceedings, andy was
represented by the officially appointed lawyer.

A European arrest warrant (EAW) was issued on 25 May+2017. It stated that the
national arrest warrant had been issued in the absence, of IRy, that the national
arrest warrant would be handed over to IR in persontupon his surrender following
execution of the European arrest warrant, and.that he*would be, informed of his
rights and would be able to challenge that‘arrest warranty whereby he would be
informed of the possibilities available in‘that regard. Itwvas also explained to him
that he would be able to challenge the arrest*warrant only after he had been
surrendered to the Bulgarian authorities."/An alert forithe European arrest warrant
was issued in the Schengen Information System; IR has still not been located and
arrested.

On 20 August 2019, the referring court withdrew the European arrest warrant and
submitted the request for. a preliminary, ruling in Case C-649/19. The judgment of
the Court of Justice was delivered omi28 January 2021 (C-649/19, EU:C:2021:75).

Succinct presentatiomef the reasoning in the request for a preliminary ruling
Admissibilitysof the questions referred

These “guestions‘are “raised with a view to issuing a European arrest warrant
against, IR. Depending on the answers to the questions, the referring court will
know how.to complete it — for example, whether to include in the European arrest
warrant.the information to be provided to the accused person about the rights he
has in relation to the national arrest warrant, or whether to request, by way of the
European arrest warrant, notification from the executing authority of the time
when IR is found and/or arrested and to inform IR thereafter, and, furthermore,
whether the referring court is to send to the requested person the national arrest
warrant by which such information would be provided if it were informed that IR
has been found (whether arrested or not), for example when communicating with
the executing authority pursuant to Article 15(2) of Framework Decision
2002/584. Thirdly, the referring court also needs to know how to proceed with a
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request for the withdrawal of the arrest warrant, which can be made even if such
information has not been provided.

The latter two scenarios are realistic possibilities which, generally speaking, could
materialise after the European arrest warrant has been issued and before the
person is surrendered. If the referring court were to wait until they actually
materialised — specifically until IR is found or requests the withdrawal of the
arrest warrant — before making the request for a preliminary ruling, it would not
be able to obtain a useful answer, and this is because, even in an expedited
procedure, it takes more time for the Court of Justice to give a ruling than for a
European arrest warrant to be executed.

Grounds for the questions referred
— General

The questions referred arise in the context of therequestediperson’s pessibilities
for challenging the arrest warrant (judgment of 28January. 202%, IR, C-649/19,
EU:C:2021:75, paragraph 69), more specificallysin theyperiod after the requested
person has been arrested in the executing ‘State and befere“he or she has been
surrendered to the issuing State.

It is apparent from the Court ofdustice’s judgmentdn Case C-649/19 that the
provisions of Articles4, 6 and“/ of“Directive),2012/13 do not apply to the
provision of information to.the requested persendbefore he or she is surrendered.
Therefore, the issuing judicial authorityais under no obligation under that directive
to inform the requestedyperson doefore hedor she is surrendered. However, the
question arises as to ‘whether that outeome is at odds with the principles on which
EU law is based.

Furthermoregit is,Clear frem“paragraphs 79 and 80 of that judgment that the right
to effectiveyjudicialpretection 1s respected if the requested person can challenge
the arrest'warrant aftershe omshe is surrendered, with the result that, by a contrario
reasoning, sueh a,remedy»prior to surrender is not necessary for effective judicial
protection. Thisyaises the question of whether there would be an infringement of
EWNawnif the national rule requiring such provision of information and a right to a
remedyswere applied even if the requested person were not in the national
territory.

— Application of Article 6 TEU, read in conjunction with Article 6 of the Charter,
read in conjunction with Article 5(4) and (2) and with Article 5(1)(c) ECHR

According to Article 6 TEU, the Union recognises the rights set out in the Charter.
The right to liberty and security is recognised in Article 6 of the Charter.
According to the Explanations relating to the Charter, the rights under Article 6
correspond to the rights under Article 5 ECHR. Under Article 5(2) and (4) ECHR,
any person arrested in accordance with Article 5(1)(c) ECHR has the right to
know the factual and legal reasons for his or her arrest and to challenge the
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lawfulness of his or her detention before a court. The perspective of the ECtHR is
therefore required.

There is no doubt that a person arrested on the basis of a European arrest warrant
falls within the scope of Article 5(1)(f) ECHR. Where the executing State has
conscientiously fulfilled its obligations under Article 5(1)(f) ECHR, but the basis
of that arrest is a defective national arrest warrant issued by the requesting State,
the ECtHR has clearly ruled that it is specifically the requesting State that is
responsible for the violation of Article 5, its responsibility being determined by
Article 5(1)(c) ECHR.

Regarding extraterritoriality, the ECtHR has ruled that while every“State in
principle exercises its judicial competence on its own territorys,it is possible,
under certain circumstances, for it to exercise its powers on‘the territory,of,another
State. In doing so, it remains responsible for its actions (Judgments ofithe ECtHR,
Stephens v Malta, No 11956/07, § 49, Vasiliciuc v Republic of “Moldova,
No 15944/11, § 25, and Belozorov v Russia and Wkraine, Ne 43611/02; 8§ 84 to
87).

As stated by the ECtHR, a State may exercise its powers,, ineluding those in the
field of criminal law, including [thosé]"in. relation te,the arrest of an accused
person, in the territory of another State,; with the eonsent of the latter.

The ECtHR has, in a number of ‘eases, ‘addressed the question of which State is
responsible for an arrest inhe.context of extradition when the requested state has
acted in good faith, in _accordance with, national and international law, but that
detention is wrong because the national arrest warrant on the basis of which the
extradition request was,issuedywas defective in the requesting State. In those
cases, the ECtHR emphasised\thatathe basis of the arrest under Article 5(1)(f)
ECHR is that defectivespational“decision of the requesting state. The ECtHR also
stressed that'the requesting, member State must ensure the validity of its national
arrest warrant. For that'reason, the ECtHR held that if the national arrest warrant
on the basis ‘of “which, the extradition request was issued is defective, the
requesting member State is responsible for the detention in the executing State.
The arrestin the'requested State constitutes an arrest under Article 5(1)(c) ECHR.

The ‘ECtHR has not denied a person arrested in an extradition procedure under
Article ©(1)(f) the status of an ‘arrested accused person’ under Article 5(1)(c)
ECHR."On the contrary, it has proceeded on the assumption that the person
arrested enjoys the guarantees relating to his or her status as an ‘accused person’
in the main proceedings, in particular the presumption of innocence and the right
to challenge the arrest warrant. It should be expressly emphasised that the ECtHR
regards those rights as rights against the issuing State, which conducts the main
proceedings. It does not treat them as rights against the executing State, which
conducts the extradition procedure, since the latter cannot assess the merits of the
detention in the main proceedings.
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The arrest of the requested person is therefore subject to a dual regime, since the
accused person in the main proceedings remains an accused person even if he or
she was arrested in another State. The issuing judicial authority must ensure the
guarantees under Article 5(1)(c) ECHR (and, if the deprivation of liberty lasts
longer than a certain period of time, also the guarantees under Article 5(3) and (4)
ECHR), while the executing judicial authority must ensure the guarantees under
Acrticle 5(1)(f) ECHR.

The ECtHR does not take the view that the requirement of Article 5(1)(c) ECHR
does not apply to the period during which the national arrest warrant forms the
basis for the European arrest warrant and that it applies only afterthe surrender of
the requested person. This is also in line with the case-law of the Court of Justice
of the European Union. The Court of Justice has neversargued, that a“valid
European arrest warrant may be issued on the basis of an“invalidnational arrest
warrant. On the contrary, the Court of Justice has held thatya‘European-arrest
warrant can be issued only on the basis of a walid natienal, arrestywarrant
(judgments in Cases C-241/15, Bob-Dogi, EW:C:2016:3853, and’ C-414/20,
EU:C:2021:4).

Article 6 of the Charter has the same scope as Article,5 ECHR»with the result that
it follows from the conclusions drawn bysthe\ECtHR%n_the cases cited, carried
over to the level of EU law, that the national arrest warrant on the basis of which
the European arrest warrant is iSsuedis ‘executed by the arrest of the requested
person in the territory of the executing State.

More specifically, owing to its dual nature, the arrest always falls under two legal
categories in the executing ‘State, ‘the requested person being protected at two
levels. The first category. is\that under Article 5(1)(f) ECHR — or the arrest as
regulated in Framewerk Deeision 2002/584, with all the guarantees provided for
therein. The seeond category 1S“the arrest under Article 5(1)(c) ECHR — or the
arrest in the executing State,in‘execution of the national arrest warrant.

In this case, the™requested person must receive from the issuing State the
guarantees undervArticle 5(2) and (4) ECHR relating to his or her status as an
aecused person. Thissis what provides assurance that the national arrest warrant is
lawful. Suchrassurance can be guaranteed only if the necessary information about
the, factual'and legal reasons for the arrest and the possibilities for challenging it is
provided.

The Court of Justice has held that the person in respect of whom the national
arrest warrant was issued has had the benefit of all safeguards appropriate to the
adoption of that type of decision, inter alia those derived from the fundamental
rights (judgment in Case C-509/18, EU:C:2019:457, paragraph 48). The
expression ‘all safeguards appropriate to the adoption of that type of decision’ is
to be understood as meaning that those safeguards apply at the time of arrest in
accordance with Article 5(1)(c) ECHR, which — according to the judgments of the
ECtHR cited above — is made by means of the arrest in the executing State. That
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expression should also encompass the provision of information about the arrest
warrant if it was issued in the absence of the person, since the latter would thereby
be informed of the factual and legal reasons for the arrest and the possibilities for
challenging the arrest warrant in application of Article 5(2) and (4) ECHR.

Under those circumstances, the referring court raises the question set out above,
namely whether — if it were to make no effort, when issuing the European arrest
warrant, to inform the requested person, while he or she is in the territory of the
executing State, of the factual and legal reasons for the arrest and of the
possibilities for challenging the arrest warrant — that omission avould be in
conformity with Article 6 of the Charter, if that provision is to be“understood as
the ECtHR understands Article 5(1)(c) ECHR.

— Application of Article 47(1) of the Charter

The question arises as to whether the requirement of an ‘effective remedy’ under
Article 47 of the Charter would be met if the issuing.judicial“autherity made no
effort whatsoever to inform the requested persan of his or, her rights as a person in
respect of whom an arrest warrant has been issued, (thatuis to,say,to inform him or
her of the factual and legal reasons for his or her arrest and,of‘any possibilities for
challenging it) while that person is in the, territory of another State and is the
subject of a European arrest warrant [and] is pessibly arrested there.

The answer to this question undoubtedly,depends.on whether the accused person
has a legal interest under Article 47(2) of the Charter in being informed and being
able to challenge the national arrest warrant while in the territory of another State,
especially if he or she is'possibly arrestedthere, [and] more specifically, whether
such a challenge can be,faveurable toyhim or her, especially in the context of the
ongoing procedure for the executionwef the European arrest warrant.

It can be_concluded from the judgments of the ECtHR cited above that the
requested person.must have all the rights that he or she would have had if arrested
on national, territery. \In “particular, that person must have the right under
Article’5(2) EEHR to'he informed of the factual and legal circumstances of his or
her arrestiand the, right under Article 5(4) ECHR to challenge the lawfulness of the
arrest. The requested person would [then] be able to challenge the arrest before the
Issuing “authority and thus protect his or her interests against the executing
authority that actually arrested him or her.

The question arises as to an effective remedy within the scope of application of
EU law, namely a remedy to provide protection against the execution of the
European arrest warrant in the executing State, and also against the arrest in the
executing State. More precisely, that remedy would consist of the possibility to
challenge the national arrest warrant on the basis of which the European arrest
warrant was issued, which, in turn, would form the basis for a possible arrest in
the executing State. It must not be forgotten that it is precisely that national arrest
warrant that forms the basis for the two subsequent steps.
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The question as to an effective remedy under Article 47(1) of the Charter arises, in
particular, in the context of an ongoing procedure for the execution of a European
arrest warrant. In such a case, the ability to challenge the lawfulness of the
national arrest warrant when the requested person is still in the territory of the
executing State constitutes a form of protection against the European arrest
warrant issued on the basis of the national decision. Such a challenge also
constitutes a form of protection against the arrest of the requested person in the
course of the execution of the European arrest warrant in the executing State.
More specifically, the requested person can protect himself or herself not only by
challenging the arrest pursuant to Article 12 of Framework Decision 2002/584,
but also by challenging the national arrest warrant, which formssthe basis of the
entire procedure for executing the European arrest warrant.

In its judgment in Case C-649/19, the Court of Justice “held that the ‘right“to
effective judicial protection under Article 47 of the Charter dees not require that
the requested person be able to challenge his or hemdetention before the issuing
authority prior to his or her surrender (paragraph%9); thereforejthaterson need
not be informed accordingly before his or her Surrender i _order to,enable such a
challenge (paragraph 80). Consequently, @nly the judicial protection that is
afforded after the surrender of the person is effective.

The question arises as to the existence'of effective remedies in cases where there
is an international element, namely where a judicialauthority issues a national
arrest warrant and subsequently issues, on the basis of that warrant, a European
arrest warrant, and then anether natiopal judicial authority arrests the requested
person in execution of the 'European arrest warrant. In such a case, the ability to
challenge the natiopal arrest warrant (which forms the basis of the entire
procedure) constitutes‘aremedysproviding protection against the execution of the
European arrest warrant.

Were the requested,personito be provided with a remedy for such a challenge only
after the,surrender, thatwis to say after the procedure for the execution of the
European arrest warrantihas been concluded, that remedy could establish only the
unlawfulness of the national arrest warrant and, on that basis, the unlawfulness of
the, European arrest ‘warrant and, in turn on that basis, the unlawfulness of the
arrestuin the exeeuting State, but it cannot rectify those instances of unlawfulness.
They ‘would be established post factum, as the harmful effects would have already
occurred. Such a remedy would not be capable of establishing such instances of
unlawfulness in good time in order to limit them to the absolute minimum. Such a
remedy is not in fact effective.

Effective legal protection is that which is provided in good time — when the person
concerned needs it. The requested person needs legal remedies as soon as a
national arrest warrant has been issued in respect of him or her in the main
proceedings, and even more so if it has been executed by virtue of his or her arrest
in the executing State.
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It cannot be assumed that Framework Decision 2002/584 precludes the possibility
to inform the requested person of the national arrest warrant. The amendment of
that framework decision by Framework Decision 2009/299 ensures that legal
protection with regard to the provision of information, which applies even if the
requested person has not been arrested. However, that legal protection applies
only to the provision of information about the decision on the merits where a
European arrest warrant is issued for the purpose of executing a custodial sentence
following a conviction in absentia— Article 4a(2) of Framework Decision
2009/299; in such cases, the requested person must always be informed of his or
her conviction. What is common to the two European arrest warrant scenarios —
that in which the arrest warrant is issued for the purposes of prosecution and that
in which it is issued to execute a custodial sentence — is the arrest ofthe requested
person in execution of the national arrest warrant, which takes place, immediately
after the surrender. For that reason, the guarantees of effective remedieSsavailable
prior to that surrender should be similar. Moreover, it is precisely'in the case of a
European arrest warrant for the purposes of proseeutionythat it is even more
necessary for the person concerned to be informed hefore surrender.

Recital 46 and Article 10(4) to (6) of Directive 2023/48, and recital 21 and
Article 5(2) of Directive 2016/1919 proceed on a similar basis: Those provisions
concern the assistance provided to the(requested personhy<a lawyer in the issuing
Member State who assists the lawyer inithe executing Member State by providing
the latter with information and advice'with a view to the effective exercise of the
rights of the requested person before, the executing authority. Consequently, while
still in the executing State, the requested person has a recognised right to be
informed — through his or her lawyer — ofithe elements of the main proceedings on
the basis of which the,Eurepean arrest warrant was issued. The most important [of
those elements] iswundoubtedly“the national arrest warrant (that is to say, the
factual and legal reasons fer the arrest).

Next, it is‘necessary to draw a‘comparison with the legal regime for the European
InvestigatiomOrder underDirective 2014/41 (OJ 2014 L 130, p. 1). In particular,
underArticle, 14 of‘that'directive, the person concerned has a recognised right to
challenge the investigation order before the issuing authority — and to do so before
itlis,executed.

What'thesEuropean arrest warrant and the European Investigation Order have in
commen, is that the legal rights of a specific person who is in the territory of one
State are“thereby encroached upon by the authorities of that State but at the
request of the authorities of another State. The difference undoubtedly resides in
the fact that the encroachment in the case of a European arrest warrant is many
times more significant than that in the case of the application of a European
Investigation Order. There is also another difference, namely that Directive
2014/41 was adopted 12 years after Framework Decision 2002/584, with the result
that newer, higher standards for the protection of fundamental rights are clearly
laid down in it.
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Therefore, it cannot be inferred from any provision of EU law directly or
indirectly relating to the status of a person sought or arrested on the basis of a
European arrest warrant that the requested person — especially if arrested in the
executing State — has no legal interest in being informed by the issuing authority
of the factual and legal reasons for the arrest and of the possibilities for
challenging the arrest warrant.

— Third level of protection

The Court of Justice has held that the issuance of a European arrest warrant entails
a dual level of judicial protection (judgment of the Court of Justice; C<508/18 and
C-82/19, EU:C:2019:456, paragraphs 67 and 68). The first level exists when the
national arrest warrant is issued and the second when the European, arrest warrant
is issued. What the two levels of protection have in common “is ‘theylackvof
involvement of the accused person. He or she is not giventany, opportunity to
express his or her opinion.

In order to achieve genuinely effective protection, it\is necessary to recognise the
need for a third level of protection existingnafter the, first twe levels, namely
protection before the issuing authority in‘the course of, the execution of the
European arrest warrant while the requested person iswin the executing State (to
that effect, see Case C-452/16, Poltorak, EU:C:2016:858, paragraphs 39 and 44).

According to the Explanations relating, to, the ‘Charter, the first paragraph of
Article 47 thereof corresponds to “Article I3wECHR and grants even more
extensive protection. It IS emphasised, that ‘in Union law the protection ...
guarantees the right to ameffectivie remedy'before a court’. In fact, neither the first
nor the second level ‘ofyprotection provide ‘an effective remedy before a court’.
Those levels thetefore fall*short, insthemselves, of the standard required by the
first paragraphhoftArtiele 47 ofthe Charter. The very nature of judicial review
requires agdfaimhearing andynot,a decision based solely on the charges brought by
the prasecution. It should bewrecalled, once again, that those arguments concern
the procedure before the,issuing judicial authority, which must ensure an effective
remedysuntil the persomis surrendered.

— ‘Proportionality

ThenCourttof Justice has emphasised the importance of proportionality in the
issuance of European arrest warrants (judgment in the Kovalkovas case, C-477/16,
EU:C:2016:8611, paragraph 47). That proportionality cannot be adequately
assessed if the viewpoint of the accused person, including any information
indicating whether there has been an attempt to evade justice, is not taken into
account.

Were the requested person to have an effective remedy for challenging the
national arrest warrant while in the executing State, this would lead to a reduction
in the number of disproportionate European arrest warrants or an increase in the

10



44

45

46

47

48

49

SPETSIALIZIRANA PROKURATURA

number of cases where such disproportionate European arrest warrants are
withdrawn before the person is surrendered.

Since the courts regard themselves as the guardians of the fundamental rights of
requested persons, the inevitable conclusion is that the requested person must be
guaranteed an effective means of protecting those rights before a court, and,
specifically, prior to his or her surrender. This means that they must be duly
informed of the content of the national arrest warrant and of the legal possibilities
for challenging it.

The present order for reference therefore raises the question @s ‘to whether
Article 47 of the Charter also produces its effect during the period of exeeution of
the European arrest warrant prior to the surrender of the requested'persen, with the
result that it precludes a complete failure on the part of the issuingyjudicial
authority to inform the requested person of the factual andhlegal reasons for his or
her arrest and of the possibilities for challenging it.

— Right to move and reside freely under Article 3(2) TEW, and“Article 20(2)(a)
and Avrticle 21(1) TFEU

According to that right, every citizen ofithe Union — such as IR, who undoubtedly
holds Bulgarian nationality — has the ¥ight to, move and reside freely within the
territory of the Member States. In"aecordance withathe case-law of the Court of
Justice, that right would be limited, if a‘person is'placed at a disadvantage simply
because he or she has exereised hisyor her freedom to move. That principle is
applicable even in the case of provisions of criminal law (judgment in Case C-
454/19, EU:C:2020:947,"paragraphs,27 and 30), and consequently also applies to
rules of criminal procedure such,as thase relevant to the right to information in the
main proceedings.

In the present,case, if IR\had,not exercised that right and had been arrested on
national tergitory, he 'would,enjoy the full range of rights, namely he would
receive a ‘eopyofi,thesarrest warrant and thus access to the factual and legal
reaSons, for that arresty,and he would be informed of the right to challenge the
arrestywarrant; if he, were to exercise that right, the court would rule on the
challenge within a short period of time.

HowevVer, salely by virtue of the fact that he has exercised his right to move and/or
reside freely, he would not be able to exercise those rights, even though he would
be formally entitled to them under national law. The reason for this is the absence
of a procedure for duly informing the person concerned of the content of the
national arrest warrant in the executing State and the resulting circumstance that
the referring court refrains from providing such information.

It cannot be assumed that the situation of an accused person located in the national
territory is substantially different from that of an accused person located in the
territory of another Member State, with the result that a difference in treatment
would be justified.

11
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In reality, the executing judicial authority acts on behalf of the issuing judicial
authority for the purposes of arresting and surrendering the accused person. If the
issuing judicial authority is able to instruct the executing judicial authority to take
certain actions against the accused person that violate his or her rights — namely
arresting and surrendering him — it also has the possibility to instruct it to provide
him or her with the relevant items of information directly related to the arrest and
surrender.

In accordance with the case-law of the Court of Justice, a restriction on freedom
of movement is justified if it is based on objective considerations of pablic interest
and is proportionate to a legitimate objective. In the present,casey, the only
justification for such a difference in treatment resides in the,factithat EU law,
specifically Directive 2012/13, does not provide for the possibility, for, the“court
issuing an arrest warrant to inform the accused person of‘that deeisiontin goed
time, including the possibility to challenge it, in the caseswhere the arrestitakes
place in the territory of another Member State on the basis of a\European arrest
warrant. According to the judgment in Case C-649/19,, the provision of such
information is mandatory only after the person has been surrendered.

The question arises as to whether the absence ofwan express reference to the
provision of such information in Framework Decision 2002/584 or the difficulties
in providing such information in practice constitutes sufficient justification for the
difference in treatment based ondhe faget that theyright'to free movement has been
exercised.

Recourse could be had_to the possibility to ‘forward information’ (Article 15(3)
and third sentence of recital 5,of‘Framework Decision 2002/584). In that context,
it would not be ¢ossible “to “assess has being contrary to the system of the
Framework Decision, either,the forwarding by the issuing authority to the
executing authority. of “eertain nfermation (copy of the national arrest warrant,
which likewise,informs the, requested person of the factual and legal reasons for
the arrest and the pessibilities for challenging the arrest warrant) which the
executing authoritysprovides to the requested person if the latter has been arrested
or —iin“the event that,"as a result of that information, the requested person has
challenged,the arrest*warrant and the latter has been withdrawn — the forwarding
of ‘a ‘notificatien  from the issuing authority to the executing authority that the
Europeamarrest warrant has been withdrawn.

— Principle of equal treatment

The question arises as to whether the principle of equal treatment precludes the
issuing authority from deciding to completely refrain from informing the
requested person, while he or she is in another Member State, of the factual and
legal reasons for the arrest and of the possibility to seek the withdrawal of the
arrest warrant.
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The question arises as to whether there is an infringement of the principle of equal
treatment if the accused person does not enjoy the same level of protection within
the scope of application of EU law as he or she would enjoy in a domestic
situation, and, more specifically, whether the issuing judicial authority must
ensure the level of protection which the accused person would enjoy if he or she
were in national territory, or must at least make a certain amount of effort to
ensure it.

— Principle of mutual trust

The Court of Justice has already stated that the principle of mutual recognition,
one manifestation of which is the European arrest warrant, is founded, on the
principle of mutual trust, in particular the trust that the requested person,enjoys the
issuing State’s right to adequate remedies.

In the present case, that trust could be compromisgd precisely“in the ‘individual
development of the procedure. Thus, if the requestethperson, raisesdobjections
before the executing judicial authority to the, lawfulness“efitheynational arrest
warrant on the basis of which the European“arrestywarrantywas issued, the
executing judicial authority will be unable to rule, on thems, Only the issuing
judicial authority will be able to rule @n*them, and toxdo So within a reasonable
period of time so that the decision does'not beecome meaningless.

In the absence of an adequate oppertunity fer the requested person to raise his or
her objections before the isswing autherity, the executing authority would be faced
with the dilemma of whether to execute a European arrest warrant in respect of
which — even if the groundsfor issuing it'may have existed in the past — it is not
certain whether they still exist i the light of the objections raised by the requested
person, which have not received a response from the issuing judicial authority and
will not receiveyone until the persen is surrendered.

This can only ‘be “detrimental to the mechanism established by Framework
Decision 2002/584, as,the*executing authority would be forced to execute a
Eurgpean arrestwarrant’ in respect of which it is not certain whether the
fundamental rights ‘of the requested person have actually been respected in the
issuing State:

Second\guestion referred

National law requires that the accused person be informed (by being served a copy
of the national arrest warrant) of the factual and legal reasons for his or her arrest
and of the possibility to challenge the arrest warrant. That requirement is not
waived for example because the accused was arrested in foreign territory, and it is
respected when organising the extradition, because the national arrest warrant
forms part of the case materials. However, if a European arrest warrant is issued,
the requested person has no possibility of being provided with that information, as
Framework Decision 2002/584 does not provide for a procedure for the issuing
judicial authority to inform the requested person, including information regarding
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the reasons for the arrest and the possibilities to challenge the arrest warrant. At
the same time, the last sentence of recital 12 states that each Member State is not
prevented from applying its rules relating to due process.

As is apparent from the Court of Justice’s judgment in Case C-649/19, Directive
2012/13 is not to be interpreted as obliging the issuing judicial authority to inform
the requested person of the national arrest warrant and the possibilities for
challenging it. Rather, the directive sets minimum rules and does not affect the
information that can be provided under national law. In so doing, Member States
may extend the rights set out in the directive in order to provide a higher level of
protection; the application of the directive does not result in the annulment of the
rights available to the accused person under national law where they provide a
higher level of protection.

At first glance, therefore, the fact that neither the framework decision ner the
directive provides for an obligation on the part of the issuingyauthority te,provide
an accused person in respect of whom a European,arrest,warrant haseen issued
and who has been located or even arrested in anothersMembersState with the
necessary items of information does not release,the ‘issumg authority from its
obligations under national law to provide that informationyand to take a decision
on the accused person’s request for the withdrawal of the,arrest warrant.

At the same time, on closer eXaminatien, it ‘might'be assumed that EU law
requires that such information notybe proevided and that no decision be taken on
any request for the withdrawal of thevarrestywarrant. Those acts would have to be
carried out only after .the person hashwbeen surrendered on national territory.
[References and analysishof ‘the‘judgment of the Court of Justice of 28 January
2021, IR, C-649/19, EU:C.2021:75, and other judgments of the Court of Justice].

In accordance®with the, case-law, of the Court of Justice, the purpose of the
information €entained in the European arrest warrant is to provide the minimum
official_information “requiredsto enable the executing judicial authorities to give
effect to the Europeantarrest warrant swiftly by adopting their decision on the
surrender as %a “matter of urgency (C-367/16, Piotrowski, EU:C:2018:27,
paragrapmb9). At the same time, it is clear that the act of informing the requested
person of theycontent of the national arrest warrant (that is to say, the factual and
legal“reasons for the arrest and the possibilities to challenge the arrest warrant)
does'not have any bearing on the executing authority’s decision on the surrender
of the requested person. Therefore, the possibility to forward information as
provided for in Article 15(2) of Framework Decision 2002/584 is not applicable,
because the use of that possibility remains a measure of last resort that is
envisaged only for exceptional cases in which the executing judicial authority
finds that it does not have all the official information required to enable it to adopt
its decision on the surrender as a matter of urgency.

The EU legislature, which formulated Framework Decision 2002/584 and
Directive 2012/13, therefore made a conscious choice, which has been repeatedly
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affirmed by the Court of Justice, which interprets [those legal acts] in the light of,
inter alia, the fundamental principles of EU law that it established itself.
According to that choice, the accused person in respect of whom a European arrest
warrant has been issued and who may be arrested on the basis thereof may not
exercise his or her rights under national law until he or she is surrendered to the
issuing state. Therefore, a national rule which makes no distinction in that regard
and grants those rights to an accused person even if a European arrest warrant has
been issued in respect of him or her, and even if he or she has been arrested on the
basis of that arrest warrant, is contrary to EU law.

This gives rise to the second question referred, namely whether, having, regard to
the primacy of EU law over national law, the latter must be interpreted
restrictively and narrowly to the effect that the rights conferreden the aceused
person by national law (to be informed of the factual and:legal reasens,for the
arrest and of the possibilities to challenge the arrest “warrant) and the
corresponding obligations of the court to provide himyor hex withithat infermation
do not apply and are to be disapplied in relation to'an accused,person,in respect of
whom a European arrest warrant has been issuéd, andhwhe, maysbearrested on the
basis of that arrest warrant, until he or she is surrendered'to the national territory.

More specifically, and transferred to thesfacts in the,main proceedings: is it
permissible for the referring court, when issuing, a European arrest warrant, or
subsequently when it becomes aware of the arrest of IR in the territory of another
Member State, not to take any steps to inform him of the rights that he has as a
person subject to a national arrest warkant in the course of the execution of which
he was arrested by way,of that European,arrest warrant, even if it would be easy
for the court to do so forexample,‘in response to a request under Article 15(2) of
Framework Decision 2002/584?

It raises doubts,as to whether national legislation which makes no distinction
according«o whether _the national arrest warrant was executed by arresting the
accuseds,persen an national territory or on the territory of another Member State,
in that it provides that person with the same remedy for the protection of his or her
rights, ‘namelysa “decision on the merits as to whether to withdraw the arrest
warrant, is,contrary te EU law. The second part of the second question referred is
thereforesasked,.namely whether, following a request by IR for the withdrawal of
the,arrest,warrant, the referring court may refrain from examining his request
immediately“and decide on it only after he has been surrendered in the course of
the execution of the European arrest warrant.

Third question referred

This question remains relevant irrespective of whether it follows from the answer
to the first question that EU law requires that the accused person be informed of
his or her rights or whether it follows from the answer to the second question that
EU law does not preclude such provision of information. In both cases, the
referring court would have to make certain efforts to inform the requested person
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of the arrest warrant (that is to say, of the factual and legal reasons for the arrest
and the possibilities to challenge the arrest warrant).

Since the requested person is wanted under a European arrest warrant, the
question arises as to whether such provision of information must take place by
means of relevant details in that arrest warrant. However, this is contrary to
Article 8 of Framework Decision 2002/584 and its accompanying form, and is
also contrary to the fundamental idea behind the framework decision, as it would
lead to an excessive expansion of the content of the European arrest warrant. On
the other hand, owing to the obligation of the executing authority te provide the
requested person with that arrest warrant (Article 11(1) of Framework, Decision
2002/584), such provision of information appears to be effective.

Another possibility is to include in the European arrest warrant a“request, for the
executing judicial authority to inform the issuing judicial,authority ‘of when the
requested person is found, and to do so as soon as the, procedure for exeeuting the
European arrest warrant is initiated, or of when the requested persends arrested.
The requesting authority can then take the neeessary,steps to inform that person
accordingly. In that respect, such a request is, clearly “outside the scope of
Framework Decision 2002/584 and there is ne legal basis for complying with it.

The Court of Justice, which has the best knoewledge of EU law, is undoubtedly
best placed to provide a usefulfansweryas to ‘whenfand how the provision of
information should take place and,also*which provisions of EU law should be
applied when the cooperation‘ef the executing judicial authority is required.
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