HENKE v GEMEINDE SCHIERKE AND VERWALTUNGSGEMEINSCHAFT ‘BROCKEN®

OPINION OF ADVOCATE GENERAL LENZ
delivered on 11 June 1996~

A — Introduction

1. This case is the first request for a prelimi-
nary ruling from the new German Lénder. It
has been made by the Arbeitsgericht (Labour
Court) Halberstadt pursuant to Article 177
of the EC Treaty and refers questions to the
Court on the interpretation of Council
Dircctive 77/187/EEC of 14 February 1977
on the approximation of the laws of the
Member States relating to the safeguarding
of employeces” rights in the event of transfers
of undertakings, businesses or parts of busi-
nesses. !

2. In the main proccedings, Mrs Henke has
brought an action against the municipality of
Schierke 2 and the ‘Brocken’ Verwaltungsge-
meinschaft. The applicant had been the sec-
retary to the Mayor of the Municipality of
Schierke since May 1992, As counsel for the
applicant explained at the hearing, she was
ecmployed as a secretary and senior official
dealing with industrial development and

* Original language: German.

1 — O] 1977 L 61, p. 26.

2 — This local nulhorilr is the one mentioned by Gocethe in
Faust. Mcphistopheles takes Faust to Walpurgis Night in the
Farz mountains ‘near Schicrke and Elend’. Sce: Gocethe,
Faust, Part Onc, before line 3835, The municif:\]ity of Elend
is also 2 member of the Verwaltungsgemcinschaft *Brocken’.

tourism. As her counsel further stated, she
was not the sole employee of the municipal
administration, as may be inferred from the
fact — mentioned in the documents — that
there was a staff council at the municipality

of Schierke.

3. On 1 July 1994, the municipality of
Schierke and other municipalitics in the
recgion banded together to form the
‘Brocken’ Verwaltungsgemeinschaft (admin-
istrative collectivity). This possibility is pro-
vided for by Paragraph 75 ct seq. of the
Gemeindeordnung (local government law)
for the Land of Saxony-Anhalt of 5 Octo-
ber 1993 3 (the GO LSA’). An administrative
collectivity formed in this way by agreement
under public law has, as a corporation gov-
crned by public law, its own legal personality
and is cntitled to appoint officials (Diensther-
renfahigkeit). Such a collectivity is formed in
order to improve the administrative work of
relatively small municipalities. Its activitics
include cxercising the functions coming
under the member municipalities’ sphere of
activity which have becen transferred to it.
However, the administrative collectivity may
also carry out such functions belonging to
member municipalities’ sphere of activity as
those municipalities transfer to it. Whether

3 — GVDL. LSA No 43/1993, p. 568 ct seq.
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such tasks are transferred to it and, if so, to
what extent lies in the discretion of the
municipalities.

4. In this case, all the tasks of the municipal-
ity of Schierke were transferred to the
administrative collectivity. The municipal
administration of Schierke was dissolved and
its complete records passed to the adminis-
trative collectivity; in Schierke the mayor
with executive functions was replaced by an
honorary mayor.

5. The applicant was offered a post with the
‘Brocken’ administrative collectivity, which
she turned down on the ground that she
could only take on a post in Schierke itself,
because she had to look after her child. She
applied for a post at the local office of the
administrative collectivity in Schierke, but
was unsuccessful. According to information
given by counsel for Mrs Henke at the hear-
ing, work on industrial development and
tourism — the tourist work chiefly for the
municipality of Schierke itself — continue to
be dealt with at Schierke.

6. On 5 July 1994, the municipality of
Schierke terminated Mrs Henke’s contract of
employment. Thereupon, Mrs Henke
brought proceedings in the Arbeitsgericht.
She claimed that, upon the formation of the
administrative collectivity, her contract of
employment was transferred to it, which
meant that the municipality of Schierke
could not terminate her contract of employ-
ment.
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7. The Arbecitsgericht Halberstadt then
referred the following questions to the Court
for a preliminary ruling:

1. Is there a transfer of an undertaking,
business or part of a business within the
meaning of Article 1(1) of Council
Directive 77/187/EEC of 14 February
1977 if as a result of the formation of an
administrative collectivity (Verwaltungs-
gemeinschaft) in accordance with Para-
graph 75(1) of the Gemeindeordnung fiir
das Land Sachsen-Anhalt (local govern-
ment law for the Land of Saxony-Anhalt,
‘the GO LSA’) of 5 October 1993 (GVBL
LSA p. 568 et seq.) that administrative
collectivity exercises the functions of the
transferred sphere of activity of the mem-
ber municipalities under Paragraph 77(1)
of the GO LSA and carries out the
functions of the member municipalities’
own sphere of activity transferred in
accordance with Paragraph 77(2) of the
GO LSA?

2. If Question 1 is answered in the affirma-
tive:

Is the transfer based on a legal transfer
within the meaning of Article 1(1) of
Directive 77/187/EEC  because the
administrative  collectivity has been
formed by a public-law agreement?
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B — Opinion

8. By its request for an interpretation of
Article 1(1) of the directive, the national
court raises the question as to the general
scope of the directive.

Article 1(1) reads as follows:

“This Directive shall apply to the transfer of
an undertaking, business or part of a busi-
ness to another employer as a result of a
legal transfer or merger.’

9. Conscquently, there are three require-
ments in order for the directive to apply:

— There must be an undertaking within the
meaning of the directive.

— The undertaking must have been trans-

ferred.

— There must have been a legal transfer or a
merger.

10. The first two requirements have to be
considered in the context of the national
court’s first question, whilst the second
question is concerned with the third require-
ment.

The concept of an undertaking

11. T would first consider the concept of an
undertaking within the meaning of Dircctive
77/187, since this case raises, among other
things, the question of the general scope of
the dircctive. It will have to be decided
whether the directive may be applied to the
sphere of the Member States’ public law, spe-
cifically in this case to a municipal adminis-
tration. In other words, the question is
whether a municipality is capable of consti-
tuting an undertaking within the meaning of
the directive.

12. There is no definition of the term
‘undertaking’ cither in the directive itself or
clsewhere in codified Community law, apart
from Article 196 of the EAEC Treaty, which
is not in point. However, there is an exten-
sive body of case-law of the Court of Justice
relating to the concept of an undertaking.
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Here, a distinction must first be made
between different concepts of the term. Some
judgments deal with the concept in the con-
text of freedom to provide services under
Article 59 of the EC Treaty, others in the
context of the competition provisions of

Article 85 ct seq. of the EC Treaty.

13. As far as the concept of an undertaking
in Directive 77/187 is concerned, reference
should first be made to the Redmond Stich-
ting case. * In that case, the Court implicitly
held that an intention of make profits was
not necessary in order for an establishment
to be regarded as an undertaking within the
meaning of Directive 77/187. What was
involved in that case was a foundation
engaged in particular in providing assistance
for drug addicts. Even though there was no
intention to make a profit, the Court held
that the foundation was an undertaking. That
decision was confirmed in 1994, when, n
Case C-382/92 Commission v United King-
dom 5 concerning the concept of an under-
taking in the directive, the Court referred
expressly to the judgment in Redmond
Stichting.

14. In those two cases, however, the Court
did not deal with the sphere of public
administration and accordingly they do not
contain any indication as to whether or not
the directive applies in that sphere. Apart

4 — Case C-29/91 Dr Sophie Redmond Stichting v Bartol and
Others (1992] ECR 1-3189.

5 — Case C-382/92 Commission v United Kingdom [1994]
ECR I-2435, paragraph 44,
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from indicating that there is no need for
there to be an intention to make profits,
those two judgments do not set forth any
criteria for testing whether a body is an
undertaking.

15. At the hearing, however, the United
Kingdom argued that the case-law on
Article 85 with regard to the concept of an
undertaking could be transposed to Directive
77/187. In so doing, it relied on the judg-
ment in Commission v United Kingdom. ¢ In
that case, the Court held with regard to
whether operation with a view to profit was
necessary that it had already accepted, at
least implicitly, in the context of competition
law or social law that that was unnecessary.
The United Kingdom infers from this that
the findings made in the case-law on the
concept of an undertaking in Article 85 are
also applicable to the concept of an under-
taking in Directive 77/187.

16. It appears questionable to me whether
such far-reaching consequences can be
inferred simply from thosc words. Moreover,
this would not take us much further in the
instant case, since it has not been decided in
the context of Article 85 whether part of the
public administration, for instance, a munici-
pality, is an undertaking with the meaning of
Article 85. Admittedly, the General Motors

6 — Case C-382/92, cited in footnote 5.
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case’ was concerned with a private under-
taking carrying out public-law duties. In that
specific case, Article 86 was held to be appli-
cable and hence the status of an undertaking
was not ruled out. It should be noted that
the question was not whether an organiza-
tional entity which normally carries out
public-law functions is to be regarded as an
undertaking, but precisely the converse. On
this ground alone it scems to me to be of
little assistance to fall back on the case-law
on Article 85, a fortiori since the Court itself,
as the Commission has rightly pointed out,
has laid down the general rule that the defi-
nition of ‘undertaking” should be given the
meaning which is most appropriate having
regard to the aim of the relevant Community
rules and their practical effectiveness. 8 This
means as far as the instant casc is concerned
that it has to be decided in the light of the
directive itself whether it should or should
not apply to a municipal administration.

17. The Federal German Government rejects
such application of the directive outright. In
its view, the directive does not cover acts of
public authoritics in the exercise of their
powers, as were carried out in this case by
the mayor with executive functions of the
municipality of Schierke. It points out in this
connection that the mayor was responsible
for the grant of planning permission, finan-
cial and property management and dealing

7 — Case 26/75 General Motors Continental v Commmission
(1975] ECR 1367.

8 — Casc C-7/90 Vandevenne [1991) ECR 1-4371, paragraph 6.

with legal disputes involving the municipal-
ity. Those functions form part of local gov-
ernment, and hence in any casc the mayor
acts (inter alia) in the exercise of powers of a
public authority. According to the Court’s
case-law, however, the transfer of an under-
taking must involve the transfer of an econ-
omic entity. This means that there must be a
connection with the exercise of an economic
activity.

18. As a further argument, the German
Government points out that the directive 1s
based on Article 100 of the EC Treaty. That
provision is the legal basis for directives for
the approximation of such laws, regulations
or administrative provisions of the Member
States ‘as directly affect the establishment or
functioning of the common market’. In con-
trast, in carrying out their functions in the
exercisc of public authority, municipalities
do not take part in the common market. Fur-
thermore, Article 3 of the EC Treaty docs
not mention the activity of municipalities as
public authorities as being among the activi-
tics of the Community.

19. The German Government further argues
that the activitics of municipalitics are gov-
erned cexclusively by national laws and
accordingly cannot form part of the Com-
munity’s cconomic system and may also not
be regulated by the Council.
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20. In the German Government’s view, the
wording of the directive also suggests that it
should not apply in this case. The directive
refers to “undertaking’, ‘business’, ‘parts of a
business and ‘change of employer’ (the
wording is ‘Inhaberwechsel’, change of pro-
prietor, in the German version: translator).
Consequently, expressions are used which
are not applicable to the instant case.

21. In addition, the German Government
considers that it was unnecessary to provide
for an exception in the directive for the
sphere of employees of the public adminis-
tration, since it was concerned from the out-
set only with the transfer of economic enti-
ties and the directive should therefore not
apply to the sphere of public administration
from the point of view of its legislative aim.

22. It scems to me to be incorrect generally
to decline to hold that the directive applies
to the instant case, in accordance with the
German Governpment’s view. It is not con-
tested — even by the German Government
— that a municipality can certainly carry out
economic activities. Counsel for the appli-
cant gave some examples at the hearing of
functions of a municipality which are of a
business character. These are the sale, renting
or leasing of municipally-owned land,
houses or flats, the letting of the municipal
chamber to private organizers of festivities,
activities to promote tourism as a type of
advertising management and many services
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provided for consideration, such as day nurs-
eries, cultural offerings, the operation of car
parks and local public transport. The tradi-
tional areas of waste disposal and water man-
agement should also be mentioned in this
connection. This means that, even if exercise
of an economic activity were to be regarded
as a precondition for the application of the
directive, a municipality could definitely be
treated as being an undertaking within the
meaning of the directive. It is therefore ques-
tionable whether the municipality and its
employees should be excluded from the
scope of application of the directive simply
because the municipality also acts in the
exercise of powers of a public authority. This
is all the more questionable — as counsel for
the applicant argued at the hearing — given
that under the Gemeindeordnung and the
Constitution of the Land of Saxony-Anhalt
municipalities do not exercise functions in
the exercise of powers of a public authority
in the stricter sense (police, execution of sen-
tences, military).

23, Application of the directive to the sphere
of activity of municipalities also cannot be
rejected — as the Federal Government
claims it can — on the ground that the
Council has no competence to regulate this
area. The starting point of the directive is not
that it is a Council directive for the public
sector, but a directive for the protection of
employees which may extend to cover the
area of the public administration. It will have
to be considered later — if indeed this
proves necessary — whether extending the
directive in this way is covered by the legal
basis of the directive, namely Article 100 of
the EC Treaty.
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24, Cogent arguments can also be found
against the German Government’s argument
relating to the exemption of this sphere. The
Commission considers, for instance, that the
directive does apply to the sphere of the
public administration precisely because that
sphere was not expressly exempted. As an
example, it refers to the directive on collec-
tive redundancies, ? which expressly provides
that it is not to apply to the sphere of the
public administration. Directive 77/187 itsclf
provides for only one exemption in
Article 1(3), which refers to sea-going ves-
sels. For that reason, the Commission is of
the view that the directive is applicable in
principle to the sphere of the public admin-
istration.

25. Nevertheless the Commission, too, dis-
tinguishes certain  arcas, depending on
whether or not activity in the exercise of
powers as a public authority within the
meaning of the Court’s case-law is involved.
In the Commission’s vicw, only functions
which relate purely to the exercise of public
powers, for ecxample, thosc of the mayor, the
policc or prison staff, do not fall within
Directive 77/187. In contrast, arcas of the
administration are subject to the dircctive
where it carries out cconomic activities in the
classic sense, for instance, municipal under-
takings, such as waste disposal, waterworks
and transport undertakings; but areas involv-
ing functions in the cxercise of public pow-
crs are covered as well, namely where the

9 — Council Dircctive 75/129/EEC of 17 February 1975 on the
approximation of the laws of the Member States relating to
coﬁcclivc redundancics (O] 1975 L 48, p. 29), most recenty
amended by Council Dircctive 92/56/EEC of 24 junc 1992
(O] 1992 L 245, p. 3).

activities are carried out by persons who,
under the provisions of national employment
law, are protected as employecs (in the Com-
mission’s view, a mayor’s secretary with the
status of an cmployee (Angestellte), for
cxample, falls into this category) or where
the activities are performed by persons who,
according to the Court’s case-law, do not
carry out duties invelving the exercise of
public powers and whose activities could in
principle be carried out by a private under-
taking on a profit-making basis. The Com-
mission cites as an cxample the activities of
the seeretary of the mayor who has the sta-
tus of an official (Beamte), whose work
could also be performed by an ouside
office-services undertaking,

26. The Commission considers that the
dircctive will apply even where an activity
involving the exercise of public authority is
unquestionably involved if the area is orga-
nized on a private-law basis. The Commis-
sion’s example is the privatization of State
prisons.

27. The United Kingdom cxpressed a similar
view at the hearing. In so doing, it did not
strictly distinguish between the concept of
an undertaking and the concept of the trans-
fer of an undertaking, but it can be inferred
from its submissions that a department
which carries out essentially or only govern-
ment activities, that is to say, activities
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which, by their nature, are not economic
activities, should not fall within the scope of
the directive. Also its reference to the Euro-
control case 19 shows, in its view, that a dis-
tinction should be made between activities
involving the exercise of public powers and
activities not involving the exercise of such
powers. In that judgment, activities relating
to the control and supervision of air space
were regarded as typically powers of a public
authority which are not of an economic
nature.

28. It should be pointed out in this connec-
tion that that judgment was concerned with
the concept of an undertaking within the
meaning of Article 85. Whether that concept
may be transposed to cover the directive is
questionable, as I have already explained.
Nevertheless, it should still be noted that in
the United Kingdom’s view the application
of the directive should turn on whether an
economic activity is exercised or an activity
which is typically that of a public adminis-

tration.

29. It scems to me that the criterion of activ-
ity in the exercise of public powers or of

10 — Case C-364/92 SAT Fiuggesellschaft v Euroconirol [1994]
ECR I-43.
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activity typically of the public administration
is not the proper starting point for determin-
ing the concept of an undertaking within the
meaning of Directive 77/187. To my mind,
this is clear simply on grounds of practical
considerations. Apart from the classic area of
municipal undertakings and the spherc of
functions involving only the exercise of pub-
lic powers, it seems to me that in particular it
will be difficult and not always possible o
draw the distinction in a particular case.
Even in the area of activities involving the
exercise of public powers, there has been a
huge change in recent years. Activities which
a few years ago were still regarded as purely
for the public authorities are now being car-
ried out by private undertakings. I would
refer for example to the Deutsche Bundes-
post, which has since been privatized (Tele-
kom, Post-Bank, Post-AG), although it was
still assumed until a few years ago that the
Bundespost exercised purely activities of a
public authority. The Commission itself cites
a further example, the privatization of pris-
ons. This means that the criterion of activity
in the exercise of public powers is very dif-
ficult to pin down, since it is subject to con-
stant change. What is today regarded as
purely public may, in even only a few years,
be carried out by a private undertaking with
a view to profit. It also cannot be ruled out
that functions carried out by a private under-
taking will not be regarded after a time as
being again functions of the public authori-
ties. It is therefore scarcely possible to justify
the employees carrying out these activities
being covered at one time by the protection
of the directive and then, following a change
of view as to the public character of their
activities, no longer enjoying that protection.
In addition, it is qucsmonablc how an
employee carrying out both activities in the




HENKE v GEMEINDE SCHIERKE AND VERWALTUNGSGEMEINSCHAFT ‘BROCKEN’

exercise of public powers and economic
acttvities would have to be classified.

30. On that ground, a different approach
seems to me to be more appropriate. In my
view, it is morc meaningful to check in the
light of the purpose of the directive whether
a municipality is or is not capable of being
an undertaking within the meaning of the
dircctive. As the Court has already held,
the precamble to Directive 77/187 indicates
that its purpose is to ensure that the restruc-
turing of underiakings within the common
market does not adversely affect the workers
in the undertakings concerned. This means
that employee protection is the central con-
cern. That the directive has significance in
social law can be scen {rom the fact that —
as the Commission has also pointed out — it
was announced in the Council resolution
concerning a social action programme. 12

31. Admirttedly, it 1s stated in the fourth
recital in the preamble to the directive that
differences between Mecember States as
regards the protection of employecs have a
direct effect on the functioning of the com-
mon market. However, it does not follow
from this that the purpose of the directive is
only to sccure the functioning of the com-
mon market. Instead, the chief aim is to pro-
tect employees in the event of transfers of
undertakings.

11 — Case 135/83 Abels [1985) ECR 469, paragraph 18.
12 — OJ 1974 C 13, p. L.

The fifth recital in the preamble to the direc-
tive refers to Article 117 of the Treaty. That
provision rcads as follows:

‘Member States agree upon the need to pro-
mote improved working conditions and an
improved standard of living for workers, so
as to make possible their harmonization
while the improvement is being maintained.’

Article 117 has a dual — economic and social
— purpose. The social purpose is to improve
living and employment conditions. It also
aims — and this is its economic purpose —
to prevent the differing stage of development
of employment and social legislation in the
Member States from resulting in competitive
disadvantages for undertakings in Member
States with a high standard of protection or
cven less in major disturbances to the func-
tioning of the common market. It is clear
from this too that the protective purpose of
the directive is to safeguard employees in the
event of transfers of undertakings. Against
this background, it secems sensible to rely, as
regards the applicability of the directive, on
the circle of persons whom it is intended to
protect, namely cmployees. The Commis-
sion, too, has referred to such an approach in
its observations.
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32. If it is assumed that the aim and purpose
of the directive is to protect employees in the
event of transfers of undertakings, that pro-
tection must benefit all employees who are
protected by national provisions as employ-
ces. In the final analysis, however, that means
that the directive must apply whenever per-
sons working in an undertaking or an orga-
nizational entity who are protected by
national provisions as employees. Con-
versely, this means that the directive is appli-
cable to organizational entities which
employ workers within the meaning of
national protective provisions. This ensures
that all employees warranting protection
under national provisions also enjoy the pro-
tection of the directive.

33. If regard is had to the protective purpose
of the directive, it cannot be seen why
employees of the public administration — as
the German Government has submitted —
should be excluded from the protective
ambit of the directive merely because their
authority acts also in the exercise of public
authority. To my mind, this would clearly be
at odds with the protective purpose of the
directive. Consequently, no distinction
should be made between activities which are
or are not in the exercise of public authority
in so far as the concept of an “undertaking’ is
concerned, but reliance should be placed
solely on the concept of ‘employees’. More-
over, a distinction should not be made
between employees in the public service and
employees in the sphere of private law. This
would produce results which would conflict
with the protective purpose of the directive,
especially since such a distinction does not
exist in all the Member States (in the United
Kingdom, for instance, no distinction is
made depending on whether an employee
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works in the public service or in the private
sector).

It is also worth mentioning in this context
that in the Federal Republic of Germany col-
lective agreements governed by private law
may even be applied to the employment rela-
tionships of employees in the sphere of the
public service.

34. This means that it will be possible to
have a uniform application of the directive
within the Community in accordance with
its protective purpose only if the basis taken
is the concept of the employee. The difficul-
ties I adverted to above as regards distin-
guishing activities involving the exercise of
public authority from those not involving its
exercise (section 29) would then not even
arise.

35. This view was also put forward by
Advocate General Van Gerven in his Opin-
ion in the Redmond Stichting case.!®* FHe
came to the conclusion that the concept of
an undertaking within the meaning of the
directive had to be interpreted widely and
that, in order to answer the question whether
a particular natural or legal person was an
undertakmg within the meaning of a direc-
tive which, like that at issue in these
proceedings, pursued a clearly social aim,
decisive importance should be attached to

13 — Opinion in Case C-29/91 [1992) ECR 1-3189, at I-3196.
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whether one or more persons had the status
of an employee vis-i-vis that natural or legal
person under a contract of employment or
an employment relationship within the
meaning of Article 3(1) of the directive. He
further stated that, unlike the interpretation
of the term ‘worker’ contained in Article 48
of the EEC Treaty, the term ‘employec’ in
this case covered any person who, in the
Member State concerned, was protected as
an cmployece under national employment
law.

36. Morcover, the Court made the latter
finding as long ago as 1985, ' confirming it
in 1986. '* The judgment in Danmols Inven-
tar was concerned with the mecaning of the
term cmployee in Dircctive 77/187. The
Court referred in this connection to the pre-
amble, according to which the directive was
mtended to cnsurc that employces’ rights
were safeguarded in the event of a change of
employer. According to the Court, it fol-
lowed that the dircctive was intended to
achieve only partial harmonization essen-
tially by extending the protection guarantced
to workers independently by the laws of the
individual Member States to cover the case
where an undertaking was transferred. Its
aim was therefore to ensure, as far as pos-
sible, that the contract of employment or the
employment relationship continued
unchanged with the transferec so that the
employces affected by the transfer of the
undertaking were not placed in a less favour-
able position solely as a result of the transfer.
It was not however intended to cstablish a
uniform level of protection throughout the
Community. The Court concluded from this
that the dircctive might be relied upon only

14 — Casc 105/84 Danmols Inventar {1985] ECR 2639, para-
graph 28.

15 — Casc 237/84 Commnssion v Belgmm [1986]) ECR 1247,
paragraph 13.

by persons who were, in one way or another,
protected as employees under the law of the
Member State concerned.

37. Alongside the determination of the
meaning of the term employee in the direc-
tive, it appears from the judgment in Dan-
mols Inventar that the protective purpose of
the directive is to safeguard employces in the
event of a transfer of their undertaking and
to ensure, as far as possible, that the contract
of employment continues unchanged. As I
have already mentioned, this will be possible
only if the question of the applicability of
the directive 1s based solely on the concept
of an employce.

38. To determine the concept of an under-
taking on the basis of the workers employed
there i1s not precluded by the fact that the
directive is based on Article 100 of the EC
Treaty. This refers, as I have already men-
tioned, to the functioning of the commeon
market. However, the employment market in
the Community and/or the situation of
workers 1s a partial aspect of the common
market. There is a close connection between
the common market and the situation of
employces. Economic developments and
restructuring are liable to entail disadvan-
tages for workers (the intention and purpose
of Dircctive 77/187 is precisely to prevent
this), irrespective as to whether they are
employed in the private sector or in the pub-
lic administration. Those disadvantages arc
liable to affect the employment markets of
the Mcmber States concerned or part of
them. As a result of the frece movement of
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workers, the employment markets of the
Member States are connected with each
other, with the result that the situation of
workers in the Member States and the differ-
ing arrangements may have cross-frontier
effects. 16 It can be seen from this that a
municipality which employs workers subject
to national standards of protection may also
influence the functioning of the common
employment market and hence that of the
common market.

39. On the other hand, differing standards of
employee protection in the individual Mem-
ber States may lead to distortions of compe-
tition. At the hearing, the representative of
the United Kingdom denied that this was
completely true. He referred in this connec-
tion to the judgment in Case C-382/92 Com-
mission v United Kingdom, 17 in which the
Court held that a further aim of the directive
was to harmonize the costs which the pro-
tective rules entail for Community undertak-
ings. The United Kingdom concludes from
this that a municipal administration does not
come under the directive if it carries out
typical activities of an administration and
therefore does not compete with other
undertakings.

40. Such a distinction based on the character
of the activity of the administration is not

16 — Fourth recital in the preamble to Dircctive 77/187.
17 — Cited in footnote 5.
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compatible with the main aim of the direc-
tive, employece protection, as has already
been discussed at length in section 33.

41. Accordingly, the directive is applicable
whenever employees within the meaning of
the mnational protective provisions are
employed in an undertaking or an organiza-
tional entity. It is irrelevant whether the
undertaking is engaged in the sphere of pub-
lic administration or in the private sector
This means that the directive may also be
applied to a municipality where workers are
employed there within the meaning of the
national protective provisions. It is for the
national court to verify this.

42. In the event that the Court should not
follow this view and also regard an economic
activity on the part of the undertaking as a
precondition in order for the directive to
apply, I would observe as follows with
regard to that further precondition. Even if
the view taken by the United Kingdom and
the German Government is followed and an
cconomic activity is regarded as being a basic
precondition for the applicability of the
directive, the outcome in this case remains
the same, since the municipality is carrying
out economic activities in accordance with
this precondition. As I have already men-
tioned, at the hearing, counsel for the appli-
cant in the main proceedings gave very many
examples of economic activities carried out
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by the municipality. Neither the German
Government nor the United Kingdom con-
tests that the municipality carries out those
activities. Accordingly, the municipality
takes part in economic activities. The con-
cept of economic activities in the Commu-
nity is mentioned in Article 2 of the EC
Treaty, which defines the aims of the Com-
munity. That provision lays down that one
of the tasks of the Community is to pro-
mote, by establishing a common market, a
harmonious and balanced development of
economic activities throughout the Commu-
nity. As the Court has consistently held, the
term ‘economic activity’ is to be broadly
construed in this context. Thus, it was held
as long ago as the judgment in Dona '8 that
‘gainful employment or remunecrated service’
constitutes an cconomic activity within the
meaning of Article 2 of the EEC Treaty. In
order for an activity to be regarded as an
cconomic activity, it is accordingly sufficient
for it to be carried out for remunecration. It
appcars from the judgment in Lawrie-Blum
that neither the sector in which the activity is
carried out nor the relevant legal regime to
which the activity is subject is determinative.
Instead, the Court considers that, in order
for Article 48 of the EC Treaty — the provi-
sion with which Lawrie-Blum was con-
cerned — to apply, it is nccessary only for
the activity in question to be in the nature of
remunerated work. This is true irrespective
of the sphere in which the work is carried
out. ' In another judgment on Article 48,
the Court held that the nature of the legal
relationship between the employee and the
employer, that is to say, whether it is a ques-
tion of a particular status under public law
or a private-law agreement, is also not deter-
minative, 20

18 — Casc 13/76 Dona v Mantero [1976] ECR 1333, para-
graphs 12 and 13.

19 — Casc 66/85 lawnie-Blum v Land Baden-Wiirttemberg
[1986] ECR 2121, paragraph 20.

20 — Casc 152/73 Sotgiu v Dewtsche Bundespost {1974) ECR 153,
paragraph 6.

43. Adminedly, those judgments do not
refer to Directive 77/187, but Advocate Gen-
cral Van Gerven took as his basis in his
Opinion in Case C-382/92 Commission v
United Kingdom 2! whether an activity is
carried out for remuneration. In order to
determine the meaning of the term ‘under-
taking’, he too proceeded from the assump-
tion that, by virtue of the fundamental provi-
sion of Article 2, the EC Treaty covers
economic activities throughout the Commu-
nity and that that term has to be given a very
broad meaning. In order for an activity to be
classed as an economic activity, it is sufficient
for it to be carried out for remuncration. The
sphere in which the activity is carried out is
not of decisive importance. Since the munici-
pality carries out activities for remuneration,
which is uncontested, there can be no doubt
that it participates in cconomic life. It there-
fore carries out economic activities and par-
ticipates in the common market.

44. This finding is probably not even altered
in the light of the judgment in Lewin. 22 In
that case, the Court held as regards
Article 48 that cconomic activities on an
excessively small scale cannot be regarded as
constituting part of economic life. Determin-
ing the scale of the economic activity falls to
the national court. I would mention at this
point, however, that, according to the uncon-
tested submissions of counsel for the appli-
cant at the hearing, it certainly cannot be
assumed that the economic activity of the
municipality of Schierke is on too small a
scale.

21 — Opinion in Casc C-382/92 Commission v Unsted Kingdom
[1994] ECR 1-2435, at 2438, scctions 22 to 27.

22 — Casc 53/81 Levin v Staatssecretans van Justiwe [1982)
ECR 1035, paragraph 17.
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45, In addition, I would stress the point that
I made earlier that the municipality partici-
pates in the common employment market
and hence in the common market through its
employment of workers.

46. Accordingly, for that reason too it can-
not be held that the municipality is not car-
rying out an economic activity on the
ground that it afso acts in the exercise of
public powers. It would conflict with the
protective purpose of the directive were
employees to be excluded from the protec-
tion afforded by the directive snnply on the
ground that the mummpahty carries out
activities in the exercise of public powers in
addition to economic activities.

47. The Commission’s approach, according
to which the individual areas of the munici-
pal administration should be regarded sepa-
rately, also fails on account of the protective
purpose of the directive. In this connection,
the Commission discusses the issues con-
nected with functional succession, which the
Court has already had to consider on several
occasions and, according to the Commission,
will have to deal with further in the future. 23
However, that theory is irrelevant for the
purpose of determining this case, since it is
absolutely clear that it was not individual
functions which were intended to be trans-
ferred from the undertaking, but the com-
plete entity. To apply the theory posited by

23 — In fact, several proceedings concerned with this issue are
pending.
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the Commission in the present case, in which
the whole entity is to be transferred, would
raise many problems. Why should an
employee of the municipal administration,
who is treated under national law in the
same way as his or her other colleagues, be
excluded from the protection of the directive
on the sole ground that he or she, unlike
them, carries out an activity in the exercise of
public authority? It is questionable what
approach would have to be taken if the
employee’s activity altered and he or she
then carried out an economic activity.

To effect a breakdown into individual arecas
of activity is also incapable of practical
implementation on another ground: how
should the employees of a small municipality

who carry out several duties — and hence
economic functions and functions in the
exercise of official authority — at the same

time be classed? Only if no account is taken
of the protective purpose of the directive, the
only reason for excluding an employee from
the scope of application of the directive
would be that he was engaged in economic
activity only on a negligible scale (cf. the dis-
cussion of the judgment in Leviz in section
44). This would again be a matter for the
national court to determine.

Accordmgly, even on the basis of this alter-
native approach, the directive would be
applicable to the municipality.
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48. Moreover, this also accords with the
Commission’s proposal for a replacement
directive, 2¢ which expressly provides that it
should apply to public undertakings. As the
Commission states in the sixth recital in the
preamble, it is necessary to clarify the exist-
ing rules. According thereto, considerations
of legal certainty and transparency require
that ‘it be expressly provided, in the light of
the case-law of the Court of Justice, that the
Dircctive should apply to private and public
undertakings carrying out economic activi-
ties, whether or not they operate for gain’.
The provisions of the proposal for a directive
continue to employ no more precise a defini-
tion of the term ‘undertaking’. Consec-
quently, it will be necessary to adhere to the
characteristics laid down or to be laid down
by the Court. The following remains 1o be
said about the expression ‘cconomic activi-
ties’ which the Commission uses in its pro-
posal: if that expression is considered in con-
junction with the Commission’s
submissions, it appears that the term ‘under-
taking” should not be more narrowly con-
strued than it has been to date and that, in
the Commission’s view, even activities car-
ried out in the exercise of official authority
may be covered by the expression ‘cconomic
activities’. In the Commission’s view, the
dircctive is also applicable where a sccretary
with the status of an official carries out an
activity which a private undertaking could
also perform. It can be inferred from this
that, in such case, the secretary would then
be carrying out economic activities within
the meaning of the directive. Converscly, this
signifies as regards the interpretation of the
expression ‘cconomic activitiecs’ that the
Commission uses it to designate such activi-
tics — cven where activities carried out in
the exercise of public authority are involved

24 — Commission proposal for a Council Dircctive on the
approximation of the laws of the Member States relating to
l|[1’c safeguarding of employees® rights in the event of trans-
fers of undertakings, businesses or parts of busincsses

(O] 1994 C 274, p. 10).

— as could also be carried out by a private
undertaking. The activities carried out for
gain by the municipality which are in ques-
iion in this case therefore unquestionably fall
within the expression ‘economic activities’,
This means that the directive would be appli-
cable to the instant casc even after the adop-
tion of the Commission’s proposal, also and
above all because the protective purpose of
the directive will remain unchanged.

49. I would simply add that the view taken
by the Bundesarbeitsgericht (Federal Labour
Court) accords with the one formulated
here. It has held that Paragraph 613a of the
Biirgerliches  Gesetzbuch  (Civil  Code)
applies to public establishments, schools,
military personnel and the like. Paragraph
613a is the provision which transposcs the
directive into German law. 28

50. To sum up, I would stress once again
that, in my view, an undertaking within the
meaning of the directive will be involved
whenever an organizational entity employs
worlers who are protected under the protec-
tive provisions of national employment law.

25 — Judgment of the Bundesarbeitsgericht of 16 March 1994,
AZ: 8 AZR 639/92, publishcﬁ in Nene Zeuschrift fiir
Arbeitsrecht 1995, pp. 125, 126 and 127; judgment of the
Bundesarbeitsgericht of 21 July 1994, AZ: 8 AZR 227/93,
published in Entscheidungen zum Wirtschafisrecht 1995,
p- 119;  judgment of “the Bundesarbeitsgericht  of
7 September 1995, AZ: 8 AZR 928793, published in Arben
und Recht 1996, p. 29.
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Transfer of the undertaking

51. Now that it has been established that in
the instant case the municipality of Schierke
definitely has to be classed as an undertaking
within the meaning of the directive, the
question arises as to whether a ‘transfer of an
undertaking, business or a part of a business’
within the meaning of the directive took
place.

52. The applicant in the main proceedmgs
submits that duties and the material pertain-
ing thereto, such as records, diskettes and
sundry administrative equipment, were
transferred to the ‘Brocken’ administrative
collectivity and that there was therefore a
transfer of an undertaking within the mean-
ing of the directive.

53. The Commission refers in its observa-
tions first to the judgment of the Court in
the case of Spjkers.26 It maintains that,
according to that case, therc is a transfer
whenever an economic entity, within which
the relevant employment relationships exist,
retains its identity and only the proprietor of
the economic entity has changed.

54, The existence of an economic entity with
its own identity in the case of the municipal-

26 — Casc 24/85 Spijkers v Benedik [1986] ECR 1119, para-
graph 11 ct seq.
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ity of Schierke is confirmed as regards the
sphere of activity in which the applicant was
engaged by the fact that industrial develop-
ment and tourism and the related administra-
tive work were amalgamated in organiza-
tional terms and operating funds to carry out
these tasks were made available. As regards
retention of identity when the transfer was
carried out, the Commission considers that
the question should not turn on whether the
work carried out by the applicant in her
sphere of responsibility is in the meantime
dealt with and carried out by the administra-
tive collectivity jointly for the other member
municipalities as well, but on the fact that
everything which was previously carried out
by the municipality of Schierke itself is now
done in a similar or the same form by the
administrative collectivity in the interests
and on behalf of the municipality of
Schierke.

55, The United Kingdom also referred in
this connection to the judgment in Spijkers v
Benedik and enumerated the aforementioned
requirements in order for there to have been
a transfer of an undertaking. However, in
considering the case at issue, it comes to a
different conclusion than the Commission.

A ‘government corporation’ may come
within the scope of the directive only in the
case of the transfer of a stable economic
entity. The transfer must enable at least cer-
tain activities of the transferor to continue.
An economic entity comprises business
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premises and/or assets and/or employees,
who continue to carry out economic activi-
tics. A local ‘government authority’ no
longer falls within the scope of the directive
if it is exclusively or chiefly engaged in
activities typical of the public administration.

56. The Court has already considered the
question of the interpretation of the expres-
sion ‘transfer of undertakings’ on several
occasions. In the judgments in Spjkers v
Benedik, Ny Molle Kro and Redmond Stich-
ting, the Court held that the decisive crite-
rion for ascertaining whether a transfer
within the meaning of the directive had
taken place was whether the undertaking
transferred had retained its identity. 27

According to those judgments it should be
considered whether the cconomic entity was
disposed of as a going concern, as is indi-
cated, inter alia, by the fact that its operation
was actually continued or resumed by the
new cmployer, with the same or similar
activitics, 28

57. In assessing this, the principal focus of
attention should be on whether the business
operations are continued. The ‘going econ-
omic entity’ referred to in this test designates

27 — Spitkers v Benedik, cited in foowmote 26, Casc 287/86 N
Molle Kyo [1987) ECR 5465, paragraph 18 ct seq, and Re(f-/
mond Stichting, cited in footnote 4, paragraph 23.

28 — Spykers v Benedik, cited in footnote 26, paragraph 12, N
Molle Kro, cited in footnote 27, paragraph 18, and Rt’(f
mond Stuchting, cited in footnote 4, paragraph 23.

the ‘thing’ which is transferred, which,
according to the wording of the directive, is
an undertaking, a business or a part of a
business and has to be determined in the
light of the protective purpose of the diree-
tive, as described above. 29

58. In order to determine whether the entity
retains its identity, it is necessary to consider
all the faces characterizing the transaction in
question. These include the type of under-
taking and what is done with its tangible
asscts, such as buildings and movable prop-
erty. In addition, regard should be had to the
value of its intangible assets, whether or not
the majority of its employeces is taken over
by the new employer, 30 whether or not its
customers arc transferred and the degree of
similarity between the activities carried on
before the transfer and after the transfer by
the new employer. In any event, the Court
has held that all those circumstances are
merely single factors in the overall assess-
ment which must be made and cannot there-
fore be considered in isolation. 3!

59. If thesc criteria are applied to the facts of
the instant case, there 1s much evidence,
according to the uncontested statements of
the parties, to suggest that those require-
ments are met. For instance, the records,
diskcttes and other documents of the

29 — Sce sections 32, 33 and 34.

30 — Joincd Cases C-171/94 and C-172/94 Alerckx [1996)
ECR 1 1253, paragraph 26.

31 — Redmond Stuchting, cited in footnote 4, paragraph 24,
which rcfers 10 Spykers v Benedik, cited in footnoie 26,
paragraph 13.
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municipality of Schierke were transferred to
the administrative collectivity. In addition, at
least some of its employees were taken over
and the degree of similarity between the
activities of the two corporations is very
high, which is also evidenced by the fact that
all the functions of the municipality of
Schierke are being continued. The inhabit-
ants of the municipality of Schierke, which
in this context are to be regarded as its ‘cus-
tomers’, arc now looked after by the admin-
istrative collectivity.

It can also be gleaned from the submissions
that to some extent the former premises are
still being used, for example as local offices.

These arc all facts which, taken as a whole,
enable it to be concluded that the new ‘pro-
prietors’, the ‘Brocken’ administrative collec-
tivity, are actually continuing with at least
similar activities, as a result of which there is
much to suggest that the criteria laid down
by the Court in Spijkers v Benedik might be
fulfilled.

In particular, the fact that the newly formed
administrative collectivity carries out its
tasks for several municipalities and to some
extent has moved functions out to local

I-5008

offices does not mean that a transfer cannot
be held to have taken place.

It is typical of a transfer of an undertaking
and generally also its purpose for restructur-
ing and reorganization of the old undertak-
ing to take place. The directive does not
intend to prevent this; the only intention is
to protect employees against disadvantages
flowing from the transfer as such.

Dismissals for economic, technical or organi-
zational reasons entailing changes in the
workforce may still take place. 32

60. At any event, it remains in principle for
the national court to establish all the facts
which might suggest that the entity main-
tained its identity after the transfer, which
means that the new proprietor is continuing
operations in at least a similar manner.

32 — Sccond sentence of Article 4(1) of Directive 77/187.
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In this respect, it falls to the Court of Justice
only to point to the aforementioned criteria
required by Community law so that the
national court can arrive at a decision which
is in conformity with the directive in the par-
ticular case.

61. In view of the foregoing, I consider that
the reply to be given to the national court’s
first question is that a transfer of an under-
taking, a business or a part of a business
within the meaning of Article 1(1) of Direc-
tive 77/187 is involved where — in the casc
of a voluntary amalgamation of two or more
independent municipalities into an adminis-
trative collectivity — the municipalities
employ persons who are protected as
employees under domestic legislation and
the operations of the existing municipalitics
are actually continued.

In this connection, all the facts characterizing
the transaction in question (the formation of
an administrative collectivity} must be taken
into consideration, namely the type and
exient of the powers transferred, the activi-
tics carried out, the arca of territorial respon-
sibility, the right to have disposal over
records and other administrative materials
and whether the workforce is taken over. It
is for the national court to make these find-
ings of fact.

Legal transfer

62. In the view of the applicant in the main
proccedings, the transfer is based on a legal
transfer within the meaning of the dircctive.
Although the law of the Land of Saxony-
Anhalt authorized restructuring by means of
the formation of an administrative collectiv-
ity, this was effectuated by means of a
public-law agreement. What was involved,
therefore, was not merely execution of a
binding statutory instruction; in contrast, it
was made possible for the municipalities to
shape and determine the manner and extent
of the reorganization in their own discretion.
The participating municipalitics were part-
ners with equal rights in a contract governed
by public law.

63. The Commission refers in the first place
to the Court’s judgments in Abels and Red-
mond Stichting. »* It further argucs that, if a
public administration may also be an under-
taking within the meaning of the directive, it
cannot be seen why the cxpression ‘legal
transfer’ in Article 1(1) of the directive
should only cover a transfer under private
law. No such limitation may bec inferred
from the dircciive itself; morcover, it would
not be compatible with the protective pur-
pose of the directive.

33 — Cited in footnotes 11 and 4.
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What is more, the public-law contract is a
condition precedent for the subsequent
statutory effect. In that prior stage, the
municipalities had a certain leeway in com-
ing to their arrangements; so, the applicabil-
ity of the directive turned in the first place
on the outcome of the negotiations between
the municipalities.

64. 'The German Government argues instead
that what was involved was a public-law
agreement establishing an administrative col-
lectivity, the object of which was to carry
out tasks in the exercise of public authority
in the sphere of operation of the municipali-
ties. Consequently, there was no legal agree-
ment within the meaning of the directive.

65. I am unable to follow that view. As the
Court has consistently held, 3* most recently
in the judgment in Merckx, the concept of
legal transfer has to be given a broad inter-
pretation on account of the differences
between the language versions of the direc-
tive and the divergences between the laws of
the Member States with regard to that con-
cept. Its interpretation must be in keeping
with the objective of the directive, which is
to safeguard cmployees in the event of a
transfer of their undertaking. As a result, the
directive is applicable whenever ‘in the con-
text of contractual relations, there is a change
in the natural or legal person who is respon-
sible for carrying on the business and who

34 — Abels, cited in footnote 11, paragraphs 11, 12 and 13; Red-
mond Stichting, cited in footnote 4, paragraph 10 et seq.
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incurs the obligations of an employer
towards employees of the undertaking’. 3

If the starting point is taken of the aforemen-
tioned protective purpose of the directive,
which seeks to safeguard every employee
who is protected under national law against
disadvantages resulting from the transfer of
an undertaking, it is clear that both the
employees of an undertaking governed by
private law and those of an undertaking gov-
erned by public law should receive this pro-
tection, On this footing, it can make no dif-
ference whether the agreement between the
old and the new ‘proprietor’ is to be assessed
in the light of the private or the public law of
the Member State concerned.

66. It makes no difference to this conclusion
if, in fact, — as was raised at the hearing —
under the law of Saxony-Anhalt some of the -
functions were transferred by operation of
law as a result of the formation of the
administrative collectivity. I would first
stress that it cannot be the task of the Court
of Justice to determine and review the rel-
evant provisions of the statute of the Land.
This comes within the jurisdiction of the
national courts alone.

67. What can be said here, however, 1s that it
also transpired at the hearing that the

35 — Merckx, cited in footnote 30, paragraph 28.




HENKE v GEMEINDE SCHIERKE AND VERWALTUNGSGEMEINSCHAFT ‘BROCKEN’

municipalities were free to decide whether
functions, activitics and powers were to be
transferred at all and, if they so decided, to
what extent they should be transferred. As
regards the functions which devolve upon
the administrative collectivity by operation
of law after it has been formed, it should be
observed that, when the municipalities
formed the collectivity they were aware of
the legal consequences which their agree-
ments would have. The formation of the
administrative collectivity by contract simply
created the preconditions for the transfer of
functions by opecration of law. Consequently,
in that respect the municipalities acted
knowingly and intentionally in enabling the
statutory consequences to occur. In other
words, in the instant case there could be
assumed to be a legal transfer of functions
even if the statute of the Land did provide
for the transfer of functions by operation of
law.

C — Conclusion

68. Conscquently, where corporations gov-
erned by public law, in this case municipali-
ties, transfer functions by public-law agree-
ment and employces protected by national
law are affected thereby, this will cause the
directive to apply.

69. Accordingly, the reply to be given to the
national court’s second question is that, in so
far as question 1 is answered in the afflirma-
tive, the transfer will be based on a legal
agreement within the meaning of Article 1(1)
of Directive 77/187/EEC where the adminis-
trative collectivity was formed by public-law
agreement.

70. I thercfore propose that the Court should answer the questions referred by the

national court in the following terms:

(1) A transfer of an undertaking, a business or a part of a business within the
meaning of Article 1(1) of Council Directive 77/187/EEC of 14 Fcbruary 1977
is involved where — in the case of a voluntary amalgamation of two or more
independent municipalities into an administrative collectivity — the munici-
palitics employ persons who arc protected as employees under domestic
legislation and the operations of the existing municipalitics are actually

continucd.
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In this connection, all the facts characterizing the transaction in question (the
formation of an administrative collectivity) must be taken into consideration,
namely the type and extent of the powers transferred, the activities carried out,
the area of territorial responsibility, the right to have disposal over records and
other administrative materials and whether the workforce is taken over. It is
for the national court to make these findings of fact.

(2) The transfer will be based on a legal agreement within the meaning of
Article 1(1) of Directive 77/187/EEC where the administrative collectivity was
formed by voluntary public-law agreements of the member municipalities,
even if as a result some of the functions are transferred by operation of law.
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