KADI v COUNCIL AND COMMISSION

JUDGMENT OF THE COURT OF FIRST INSTANCE
(Second Chamber, Extended Composition)

21 September 2005°

In Case T-315/01,

Yassin Abdullah Kadi, residing in Jeddah (Saudi Arabia), represented by D. Pannick
QC, P. Saini, Barrister, G. Martin and A. Tudor, Solicitors, with an address for
service in Luxembourg,

applicant,

Council of the European Union, represented by M. Vitsentzatos and M. Bishop,
acting as Agents,

and

Commission of the European Communities, represented by A. Van Solinge and
C. Brown, acting as Agents, with an address for service in Luxembourg,

defendants,

* Language of the case: English.
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supported by

United Kingdom of Great Britain and Northern Ireland, represented initially by
J.E. Collins, and subsequently by R. Caudwell, acting as Agents, and S. Moore,
Barrister, with an address for service in Luxembourg,

intervener,

APPLICATION, originally, for annulment of, first, Council Regulation (EC) No
467/2001 of 6 March 2001 prohibiting the export of certain goods and services to
Afghanistan, strengthening the flight ban and extending the freeze of funds and
other financial resources in respect of the Taliban of Afghanistan, and repealing
Regulation (EC) No 337/2000 (O) 2001 L 67, p. 1) and, second, Commission
Regulation (EC) No 2062/2001 of 19 October 2001 amending, for the third time,
Regulation No 467/2001 (OJ 2001 L 277, p. 25) and, subsequently, for annulment of
Council Regulation (EC) No 881/2002 of 27 May 2002 imposing certain specific
restrictive measures directed against certain persons and entities associated with
Usama bin Laden, the Al-Qaeda network and the Taliban, and repealing Regulation
No 467/2001 (OJ 2002 L 139, p. 9), in so far as those acts concern the applicant,

THE COURT OF FIRST INSTANCE
OF THE EUROPEAN COMMUNITIES
(Second Chamber, Extended Composition),

composed of N.J. Forwood, President, J. Pirrung, P. Mengozzi, A.W.H. Meij and
M. Vilaras, Judges,

Registrar: H. Jung,
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KADI v COUNCIL AND COMMISSION

having regard to the written procedure and further to the hearing on 14 October
2003,

gives the following

Judgment

Legal framework

Under Article 24(1) of the Charter of the United Nations, signed at San Francisco
(United States of America) on 26 June 1945, the members of the United Nations
‘confer on the Security Council primary responsibility for the maintenance of
international peace and security, and agree that in carrying out its duties under this
responsibility the Security Council acts on their behalf’.

Under Article 25 of the Charter of the United Nations, ‘[t|he Members of the United
Nations agree to accept and carry out the decisions of the Security Council in
accordance with the present Charter’.

In accordance with Article 48(2) of the Charter of the United Nations, the decisions
of the Security Council for the maintenance of international peace and security ‘shall
be carried out by the Members of the United Nations directly and through their
action in the appropriate international agencies of which they are members’.
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According to Article 103 of the Charter of the United Nations, ‘[i]n the event of a
conflict between the obligations of the Members of the United Nations under the
present Charter and their obligations under any other international agreement, their
obligations under the present Charter shall prevail’

In accordance with Article 11(1) EU:

‘The Union shall define and implement a common foreign and security policy
covering all areas of foreign and security policy, the objectives of which shall be:

— to safeguard the common values, fundamental interests, independence and
integrity of the Union in conformity with the principles of the United Nations
Charter,

— to strengthen the security of the Union in all ways,

— to preserve peace and strengthen international security, in accordance with the
principles of the United Nations Charter ...’

—_—

/

-

Under Article 301 EC:

|

“‘Where it is provided, in a common gLosition or in a joint action adopted according
to the provisions of the Treaty on European Union relating to the common foreign
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and security policy, for an action by the Community to interrupt or to reduce, in
part or completely, economic relations with one or more third countries, the
Council shall take the necessary urgent measures. The Council shall act by a
qualified majority on a proposal from the Commission.

Article 60(1) EC provides:

‘If, in the cases envisaged in Article 301, action by the Community is deemed
necessary, the Council may, in accordance with the procedure provided for in
Article 301, take the necessary urgent measures on the movement of capital and on
payments as regards the third countries concerned.’

In accordance with the first paragraph of Article 307 EC:

‘The rights and obligations arising from agreements concluded before 1 January
1958 or, for acceding States, before the date of their accession, between one or more
Member States on the one hand, and one or more third countries on the other, shall
not be affected by the provisions of this Treaty.’

Lastly, Article 308 EC provides:

‘If action by the Community should prove necessary to attain, in the course of the
operation of the common market, one of the objectives of the Community, and this
Treaty has not provided the necessary powers, the Council shall, acting unanimously
on a proposal from the Commission and after consulting the European Parliament,
take the appropriate measures.’
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Background to the dispute

On 15 October 1999 the Security Council of the United Nations (‘the Security
Council’) adopted Resolution 1267 (1999), in which it inter alia condemned the fact
that Afghan territory continued to be used for the sheltering and training of
terrorists and planning of terrorist acts, reaffirmed its conviction that the
suppression of international terrorism was essential for the maintenance of
international peace and security and deplored the fact that the Taliban continued
to provide safe haven to Usama bin Laden and to allow him and others associated
with him to operate a network of terrorist training camps from territory held by the
Taliban and to use Afghanistan as a base from which to sponsor international
terrorist operations. In the second paragraph of the resolution the Security Council
demanded that the Taliban should without further delay turn Usama bin Laden over
to the appropriate authorities. In order to ensure compliance with that demand,
paragraph 4(b) of Resolution 1267 (1999) provides that all the States must, in
particular, ‘freeze funds and other financial resources, including funds derived or
generated from property owned or controlled directly or indirectly by the Taliban, or
by any undertaking owned or controlled by the Taliban, as designated by the
Committee established by paragraph 6 below, and ensure that neither they nor any
other funds or financial resources so designated are made available, by their
nationals or by any persons within their territory, to or for the benefit of the Taliban
or any undertaking owned or controlled, directly or indirectly, by the Taliban, except
as may be authorised by the Committee on a case-by-case basis on the grounds of
humanitarian need’.

In paragraph 6 of Resolution 1267 (1999) the Security Council decided to establish,
in accordance with rule 28 of its provisional rules of procedure, a committee of the
Security Council composed of all its members (‘the Sanctions Committee’),
responsible in particular for ensuring that the States implement the measures
imposed by paragraph 4, designating the funds or other financial resources referred
to in paragraph 4 and considering requests for exemptions from the measures
imposed by paragraph 4.
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Taking the view that action by the Community was necessary in order to implement
that resolution, on 15 November 1999 the Council adopted Common Position
1999/727/CFSP concerning restrictive measures against the Taliban (O] 1999 L 294,
p. 1). Article 2 of that Common Position prescribes the freezing of funds and other
financial resources held abroad by the Taliban under the conditions set out in
Security Council Resolution 1267 (1999).

On 14 February 2000, on the basis of Articles 60 EC and 301 EC, the Council
adopted Regulation (EC) No 337/2000 concerning a flight ban and a freeze of funds
and other financial resources in respect of the Taliban of Afghanistan (OJ 2000 L 43,

p- 1).

On 19 December 2000 the Security Council adopted Resolution 1333 (2000),
demanding, inter alia, that the Taliban should comply with Resolution 1267 (1999),
and, in particular, that they should cease to provide sanctuary and training for
international terrorists and their organisations and turn Usama bin Laden over to
appropriate authorities to be brought to justice. The Security Council decided in
particular to strengthen the flight ban and freezing of funds imposed under
Resolution 1267 (1999). Accordingly paragraph 8(c) of Resolution 1333 (2000)
provides that the States are, inter alia, ‘[t]o freeze without delay funds and other
financial assets of Usama bin Laden and individuals and entities associated with him
as designated by the [Sanctions Committee], including those in the Al-Qaeda
organisation, and including funds derived or generated from property owned or
controlled directly or indirectly by Usama bin Laden and individuals and entities
associated with him, and to ensure that neither they nor any other funds or financial
resources are made available, by their nationals or by any persons within their
territory, directly or indirectly for the benefit of Usama bin Laden, his associates or
any entities owned or controlled, directly or indirectly, by Usama bin Laden or
individuals and entities associated with him including the Al-Qaeda organisation’.
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In the same provision, the Security Council instructed the Sanctions Committee to
maintain an updated list, based on information provided by the States and regional
organisations, of the individuals and entities designated as associated with Usama
bin Laden, including those in the Al-Qaeda organisation.

In paragraph 23 of Resolution 1333 (2000), the Security Council decided that the
measures imposed inter alia by paragraph 8 were to be established for 12 months
and that, at the end of that period, it would decide whether to extend them for a
further period on the same conditions.

Taking the view that action by the Community was necessary in order to implement
that resolution, on 26 February 2001 the Council adopted Common Position
2001/154/CFSP concerning additional restrictive measures against the Taliban and
amending Common Position 96/746/CFSP (O] 2001 L 57, p. 1). Article 4 of that
Common Position provides:

‘Funds and other financial assets of Usama bin Laden and individuals and entities
associated with him, as designated by the Sanctions Committee, will be frozen, and
funds or other financial resources will not be made available to Usama bin Laden
and individuals or entities associated with him as designated by the Sanctions
Committee, under the conditions set out in [Resolution 1333 (2000)].

On 6 March 2001, on the basis of Articles 60 EC and 301 EC, the Council adopted
Regulation (EC) No 467/2001 prohibiting the export of certain goods and services to
Afghanistan, strengthening the flight ban and extending the freeze of funds and
other financial resources in respect of the Taliban of Afghanistan, and repealing
Regulation No 337/2000 (O] 2001 L 67, p. 1).
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Article 1 of Regulation No 467/2001 defines what is meant by ‘funds’ and ‘freezing of
funds’.

Under Article 2 of Regulation No 467/2001:

All funds and other financial resources belonging to any natural or legal person,
entity or body designated by the ... Sanctions Committee and listed in Annex I shall
be frozen.

No funds or other financial resources shall be made available, directly or indirectly,
to or for the benefit of, persons, entities or bodies designated by the Taliban
Sanctions Committee and listed in Annex L.

Paragraphs 1 and 2 shall not apply to funds and financial resources for which the
Taliban Sanctions Committee has granted an exemption. Such exemptions shall be
obtained through the competent authorities of the Member States listed in Annex
1L’

Annex I to Regulation No 467/2001 contains the list of persons, entities and bodies
affected by the freezing of funds imposed by Article 2. Under Article 10(1) of
Regulation No 467/2001, the Commission was empowered to amend or supplement
Annex I on the basis of determinations made by either the Security Council or the
Sanctions Committee.
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On 8 March 2001 the Sanctions Committee published a first consolidated list of the
entities which and the persons who must be subjected to the freezing of funds
pursuant to Security Council Resolutions 1267 (1999) and 1333 (2000) (see the
Committee’s press release AFG/131 SC/7028 of 8 March 2001). That list has since
been amended and supplemented several times. The Commission has in
consequence adopted various regulations pursuant to Article 10 of Regulation No
467/2001, in which it has amended or supplemented Annex I to that regulation.

On 19 October 2001 the Sanctions Committee published a new addition to its list of
8 March 2001, including in particular the name of the following person:

— ‘Al-Qadi, Yasin (A.K.A. Kadi, Shaykh Yassin Abdullah; A.K.A. Kahdi, Yasin),
Jeddah, Saudi Arabia’.

By Commission Regulation (EC) No 2062/2001 of 19 October 2001 amending, for
the third time, Regulation No 467/2001 (O] 2001 L 277, p. 25), the name of the
person in question was added, with others, to Annex I to that regulation.

On 16 January 2002 the Security Council adopted Resolution 1390 (2002), which
lays down the measures to be directed against Usama bin Laden, members of the Al-
Qaeda network and the Taliban and other associated individuals, groups, under-
takings and entities. Articles 1 and 2 of that resolution provide, in essence, that the
measures, in particular the freezing of funds, imposed by Article 4(b) of Resolution
1267 (1999) and Article 8(c) of Resolution 1333 (2000) are to be maintained. In
accordance with paragraph 3 of Resolution 1390 (2002), those measures are to be
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reviewed by the Security Council 12 months after their adoption, at the end of which
period the Council will either allow those measures to continue or decide to improve
them.

Taking the view that action by the Community was necessary in order to implement
that resolution, on 27 May 2002 the Council adopted Common Position 2002/402/
CESP concerning restrictive measures against Usama bin Laden, members of the Al-
Qaeda organisation and the Taliban and other individuals, groups, undertakings and
entities associated with them and repealing Common Positions 96/746, 1999/727,
2001/154 and 2001/771/CESP (OJ 2002 L 139, p. 4). Article 3 of that Common
Position prescribes, inter alia, the continuation of the freezing of the funds and other
financial assets or economic resources of the individuals, groups, undertakings and
entities referred to in the list drawn up by the Sanctions Committee in accordance
with Security Council Resolutions 1267 (1999) and 1333 (2000).

On 27 May 2002, on the basis of Articles 60 EC, 301 EC and 308 EC, the Council
adopted Regulation (EC) No 881/2002 imposing certain specific restrictive measures
directed against certain persons and entities associated with Usama bin Laden, the
Al-Qaeda network and the Taliban, and repealing Council Regulation (EC) No
467/2001 (O] 2002 L 139, p. 9).

According to the fourth recital in the preamble to that regulation, the measures laid
down by, inter alia, Security Council Resolution 1390 (2002) fall within the scope of
the Treaty and, ‘therefore, notably with a view to avoiding distortion of competition,
Community legislation is necessary to implement the relevant decisions of the
Security Council as far as the territory of the Community is concerned’.

Article 1 of Regulation No 881/2002 defines ‘funds’ and ‘freezing of funds’ in terms
which are essentially identical to those used in Article 1 of Regulation No 467/2001.
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Under Article 2 of Regulation No 881/2002:

‘All funds and economic resources belonging to, or owned or held by, a natural or
legal person, group or entity designated by the Sanctions Committee and listed in
Annex I shall be frozen.

No funds shall be made available, directly or indirectly, to, or for the benefit of, a
natural or legal person, group or entity designated by the Sanctions Committee and
listed in Annex L

No economic resources shall be made available, directly or indirectly, to, or for the
benefit of, a natural or legal person, group or entity designated by the Sanctions
Committee and listed in Annex I, so as to enable that person, group or entity to
obtain funds, goods or services.’

Annex I to Regulation No 881/2002 contains the list of persons, groups and entities
affected by the freezing of funds imposed by Article 2. That list includes, inter alia,
the name of the following natural person: ‘Al-Qadi, Yasin (aka Kadi, Shaykh Yassin
Abdullah; aka Kahdi, Yasin), Jeddah, Saudi Arabia’.

On 20 December 2002 the Security Council adopted Resolution 1452 (2002),
intended to facilitate the implementation of counter-terrorism obligations.
Paragraph 1 of that resolution provides for a number of derogations from and
exceptions to the freezing of funds and economic resources imposed by Resolutions
1267 (1999), 1333 (2000) and 1390 (2002) which may be granted by the Member
States on humanitarian grounds, on condition that the Sanctions Committee gives
its consent.
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On 17 January 2003 the Security Council adopted Resolution 1455 (2003), intended
to improve the implementation of the measures imposed in paragraph 4(b) of
Resolution 1267 (1999), paragraph 8(c) of Resolution 1333 (2000) and paragraphs 1
and 2 of Resolution 1390 (2002). In accordance with paragraph 2 of Resolution 1455
(2003), those measures are again to be improved after 12 months or earlier if
necessary.

Taking the view that action by the Community was necessary in order to implement
Security Council Resolution 1452 (2002), on 27 February 2003 the Council adopted
Common Position 2003/140/CFSP concerning exceptions to the restrictive
measures imposed by Common Position 2002/402/CESP (O] 2003 L 53, p. 62).
Article 1 of that Common Position provides that, when implementing the measures
set out in Article 3 of Common Position 2002/402/CFSP, the European Community
is to provide for the exceptions permitted by United Nations Security Council
Resolution 1452 (2002).

On 27 March 2003 the Council adopted Regulation (EC) No 561/2003 amending, as
regards exceptions to the freezing of funds and economic resources, Regulation (EC)
No 881/2002 (O] 2003 L 82, p. 1). In the fourth recital in the preamble to that
regulation, the Council states that it is necessary, in view of the Security Council’s
Resolution 1452 (2002), to adjust the measures imposed by the Community.

Under Article 1 of Regulation No 561/2003:

‘The following Article shall be inserted in Regulation (EC) No 881/2002:

“Article 2a

1. Article 2 shall not apply to funds or economic resources where:
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(a) any of the competent authorities of the Member States, as listed in Annex I, has
determined, upon a request made by an interested natural or legal person, that
these funds or economic resources are:

(i) necessary to cover basic expenses, including payments for foodstuffs, rent or
mortgage, medicines and medical treatment, taxes, insurance premiums,
and public utility charges;

(i) intended exclusively for payment of reasonable professional fees and
reimbursement of incurred expenses associated with the provision of legal
services;

(iii)intended exclusively for payment of fees or service charges for the routine
holding or maintenance of frozen funds or frozen economic resources; or

(iv) necessary for extraordinary expenses; and

(b) such determination has been notified to the Sanctions Committee; and

(c) (i) in the case of a determination under point (a)(i), (ii) or (iii), the Sanctions
Committee has not objected to the determination within 48 hours of
notification; or
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(i) in the case of a determination under point (a){iv), the Sanctions Committee
has approved the determination.

2. Any person wishing to benefit from the provisions referred to in paragraph 1 shall
address its request to the relevant competent authority of the Member State as listed
in Annex IL

The competent authority listed in Annex II shall promptly notify both the person
that made the request, and any other person, body or entity known to be directly
concerned, in writing, whether the request has been granted.

The competent authority shall also inform other Member States whether the request
for such an exception has been granted.

3. Funds released and transferred within the Community in order to meet expenses
or recognised by virtue of this Article shall not be subject to further restrictive
measures pursuant to Article 2.
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Procedure and forms of order sought by the parties

By application lodged at the Registry of the Court of First Instance on 18 December
2001, registered under No T-315/01, Yassin Abdullah Kadi brought an action against
the Council and the Commission under Article 230 EC, claiming that the Court
should:

— annul Regulations Nos 2062/2001 and 467/2001, in so far as they relate to the
applicant;

— order the Council and/or the Commission to pay the costs.

In their defences, lodged at the Registry of the Court of First Instance on 20 and 21
February 2002 respectively, the Council and the Commission contend that the Court
should:

— dismiss the application;

— order the applicant to pay the costs.

By letter from the Court Registry of 13 June 2002, the parties were invited to submit
their observations on the consequences of repeal of Regulation No 467/2001 and of
its replacement by Regulation No 881/2002.
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s By act lodged at the Court Registry on 28 June 2002, annexed to his observations,

41

12

43

the applicant extended his original claims and pleas in law to Regulation No
881/2002 (‘the contested regulation’), in so far as it concerned him.

In its observations lodged at the Registry on 28 June 2002, the Council declared that
it had no objection to that extension of the original claims and pleas in law set out in
the application.

In its observations lodged at the Registry on 1 July 2002, the Commission argued
that the original application must be dismissed as inadmissible, inasmuch as it is
directed against Regulation No 467/2001, as the conditions laid down in the fourth
and fifth paragraphs of Article 230 EC have not been satisfied. According to that
institution, the original claim for annulment of that regulation can be understood
only as an objection of illegality under Article 241 EC. The original application must
therefore be seen as directed principally against Regulation No 2062/2001 and as
challenging Regulation No 467/2001 only indirectly. Nevertheless, in the interests of
due administration of justice and procedural economy, and in view of the fact that
the legal effects of Regulation No 2062/2001 are continued in the contested
regulation, the Commission does not object to the applicant’s amending his
pleadings to include the last-mentioned regulation.

Furthermore, the Commission asks the Court to find, in accordance with Article 113
of its Rules of Procedure, that the action against Regulation No 2062/2001 has
become devoid of purpose and that there is no need to adjudicate on it, that
regulation having lost all legal effect as a result of the repeal of Regulation No
467/2001 and its replacement by the contested regulation. To that effect it cites
Joined Cases 294/86 and 77/87 Technointorg v Commission and Council [1988] ECR
6077, and Case T-13/96 TEAM and Kolprojekt v Commission [1997] ECR I11-983.
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In addition, the Commission requests, pursuant to Articles 115(1) and 116(6) of the
Rules of Procedure, that it should be granted the status of intervener in support of
the forms of order sought by the Council, and maintains its contention that the
applicant should pay the costs incurred by the Commission in the period during
which the applicant challenged Regulation No 2062/2001.

By order of the President of the First Chamber of the Court of First Instance of 10
September 2002, the United Kingdom of Great Britain and Northern Ireland was
given leave to intervene in support of the forms of order sought by the defendants,
pursuant to Article 116(6) of the Rules of Procedure.

As a result of the changes to the composition of the chambers of the Court of First
Instance in the new judicial year beginning 1 October 2002, the Judge-Rapporteur
was attached to the Second Chamber, to which this case has, in consequence, been
assigned.

After hearing the parties the Court referred the case to a Chamber composed of five
Judges, in accordance with Article 51 of its Rules of Procedure.

Upon hearing the Report of the Judge-Rapporteur, the Court of First Instance
(Second Chamber, Extended Composition) decided to open the oral procedure and,
in respect of the measures of organisation of procedure provided for in Article 64 of
the Rules of Procedure, put some written questions to the Council and the
Commission, which answered them within the period prescribed.

By order of the President of the Second Chamber (Extended Composition) of the
Court of First Instance of 18 September 2003, this case and Case T-306/01 Aden and
Others v Council and Commission were joined for the purposes of the oral
procedure, in accordance with Article 50 of the Rules of Procedure.
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By letter of 8 October 2003 the applicant asked the Court of First Instance to add to
the file the Terrorism (United Nations Measures) Order 2001 (order of the United
Kingdom of 2001 concerning terrorism). By letter of even date, the Commission
asked the Court of First Instance to add to the file the ‘Guidelines of the [Sanctions]
Committee for the conduct of its work’, as adopted by that Committee on 7
November 2002 and amended on 10 April 2003. The two requests were granted by
the President of the Second Chamber (Extended Composition) of the Court of First
Instance on 9 October 2003.

The oral arguments of the parties were heard, and their replies to the questions
asked by the Court of First Instance were given, at the hearing of 14 October 2003.

On the procedural consequences of the adoption of the contested regulation

The main parties in the proceedings are at one in acknowledging that the applicant
is entitled to alter his claims and pleas in law so as to seek annulment of the
contested regulation that repeals and replaces Regulation No 467/2001, as amended
by Regulation No 2062/2001. By document lodged at the Registry on 28 June 2002,
the applicant in fact requested that his original claims and pleas in law be modified
to that effect.

On this point, it must be borne in mind that where, during the proceedings, one
decision is replaced by another having the same subject-matter, this must be
considered a new factor allowing the applicant to adapt its pleas in law and claims
for relief. It would indeed be contrary to the due administration of justice and the
requirements of procedural economy to oblige the applicant to make a fresh
application. Moreover, it would be inequitable if the defendant institution were able,
in order to counter criticisms of a decision contained in an application made to the
Community judicature, to amend the contested decision or to substitute another for
it and to rely in the proceedings on such an amendment or substitution in order to
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deprive the other party of the opportunity of extending his original pleadings to the
later decision or of submitting supplementary pleadings directed against that
decision (Case 14/81 Alpha Steel v Commission [1982] ECR 749, paragraph 8; Joined
Cases 351/85 and 360/85 Fabrique de Fer de Charleroi and Dillinger Huttenwerke v
Commission [1987] ECR 3639, paragraph 11; Case 103/85 Stahlwerke Peine-
Salzgitter v Commission [1988] ECR 4131, paragraphs 11 and 12, and Joined Cases
T-46/98 and T-151/98 CEMR v Commission [2000] ECR II-167, paragraph 33).

That case-law may be applied to a situation in which a regulation of direct and
individual concern to a person is replaced, during the proceedings, by another
regulation having the same subject-matter.

That hypothesis corresponding on all points to that at issue in this case, the
applicant’s request that his action should seek annulment of the contested
regulation, in so far as it concerns him, must be allowed, and the parties must be
permitted to redraft their claims for relief, pleas in law and arguments in the light of
that new factor.

In those circumstances, it must be held that the applicant’s original application for
annulment in part of Regulation No 467/2001 has become devoid of purpose on
account of the repeal of that act by the contested regulation. There is, therefore, no
longer any need to give a decision on that application or, consequently, on the
objection of inadmissibility raised by the Commission (see paragraph 42 above). Nor
are there grounds for ruling on the application for annulment in part of Regulation
No 2062/2001, that too having been rendered devoid of purpose.

It follows from the foregoing that there are no longer any grounds for ruling on the
action in so far as it is directed against the Commission. In the circumstances of the
case, however, the principle of proper administration of justice and the requirements
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of procedural economy on which the decisions cited in paragraph 53 above are
based provide justification for account to be taken also of the Commission’s claims,
pleas in law and arguments, redrafted as mentioned in paragraph 55 above, but
without its being necessary formally to readmit that institution to the proceedings
under Articles 115(1) and 116(6) of the Rules of Procedure, as intervening in
support of the forms of order sought by the Council.

Having regard to the foregoing, this action must be regarded as being directed
henceforth against the Council alone, supported by the Commission and the United
Kingdom, and its sole object must be considered to be a claim for annulment of the
contested regulation, in so far as it concerns the applicant.

On the substance

1. Preliminary considerations

In support of his claims, the applicant has put forward in his application three
grounds of annulment alleging breaches of his fundamental rights. The first alleges
breach of the right to a fair hearing, the second, breach of the right to respect for
property and of the principle of proportionality, and the third, breach of the right to
effective judicial review.

In his reply, the applicant put forward a fourth ground, alleging lack of competence
and that acts were adopted ultra vires, in that the defendant institutions adopted
Regulations Nos 467/2001 and 2062/2001 on the basis of Articles 60 EC and 301 EC,
whereas those provisions authorise the Community to interrupt or reduce relations
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with third countries, but not to freeze individuals’ assets. However, following repeal
of Regulation No 467/2001 and its replacement by the contested regulation, adopted
on the basis of Articles 60 EC, 301 EC and 308 EC, the applicant stated in his
observations lodged at the Court Registry on 28 June 2002 that he withdrew that
new ground of annulment.

The Court has nevertheless decided to consider of its own motion whether the
Council was competent to adopt the contested regulation on the legal basis of
Articles 60 EC, 301 EC and 308 EC. In point of fact, the ground of annulment based
on the alleged incompetence of the author of the contested act is a matter of public
policy (Opinion of Advocate General Lagrange in Case 66/63 Netherlands v High
Authority [1964] ECR 533, at p. 553) and may therefore be considered by the
Community judicature of its own motion (Case 14/59 Société des fonderies de Pont-
a-Mousson v High Authority [1959] ECR 215, at p. 229; Case 19/58 Germany v High
Authority [1960] ECR 225, at p. 233; Case 108/81 Amylum v Council [1982] ECR
3107, paragraph 28; Case C-210/98 P Salzgitter v Commission [2000] ECR 1-5843,
paragraph 56; Joined Cases T-79/89, T-84/89, T-85/89, T-86/89, T-89/89, T-91/89,
T-92/89, T-94/89, T-96/89, T-98/89, T-102/89 and T-104/89 BASF and Others v
Commission [1992] ECR 11-315, paragraph 31, and Case T-182/94 Marx Esser and
Del Amo Martinez v Parliament [1996] ECR-SC I-A-411 and 11-1197, paragraph 44).

Neither the Council nor the Commission having had the opportunity during the
written procedure to take up a position on that point, the Court invited them to do
so in writing as part of the measures of organisation of procedure (see paragraph 48
above). Those institutions have complied with the Court’s request within the period
allowed them for that purpose. Furthermore, at the hearing the applicant challenged
the Council’s competence to adopt the contested regulation on the basis of Articles
60 EC, 301 EC and 308 EC. The United Kingdom also expressed its opinion on that
question at the hearing.

The Court has decided to rule first of all on the plea, raised of its own motion, that it
was not within the Council’s competence to adopt the contested regulation. The
Court will then go on to rule on the three grounds of annulment based on breach of
the applicant’s fundamental rights, taking them together.
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2. Concerning the ground of annulment alleging that the Council lacked competence
to adopt the contested regulation

Questions asked by the Court and the parties’ answers

In its written questions addressed to the Council and the Commission, the Court of
First Instance recalled that in its Opinion 2/94 of 28 March 1996 (ECR I-1759,
paragraphs 29 and 30) the Court of Justice stated that Article 235 of the EC Treaty
(now Article 308 EC) is designed to fill the gap where no specific provisions of the
Treaty confer on the Community institutions express or implied powers to act, if
such powers appear none the less to be necessary to enable the Community to carry
out its functions with a view to attaining one of the objectives laid down by the
Treaty. That provision, being an integral part of an institutional system based on the
principle of conferred powers, cannot serve as a basis for widening the scope of
Community powers beyond the general framework created by the provisions of the
Treaty as a whole and, in particular, by those that define the tasks and the activities
of the Community. On any view, Article 235 cannot be used as a basis for the
adoption of provisions the effects of which would, in substance, amount to an
amendment of the Treaty without following the procedure which it provides for that
purpose. In the light of that Opinion, the Court of First Instance has more
particularly asked the Council and the Commission to state what Community
objectives under the EC Treaty they sought to attain by means of the provisions laid
down in the contested regulation.

The Council answered, in essence, that those provisions pursue an objective of
economic and financial coercion which is, in its view, an objective of the EC Treaty.

On this point, the Council argues that the Community’s objectives are not only those
defined in Article 3 EC, but that they may also flow from more specific provisions.
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The determining element in this respect lies, according to the Council, in the fact
that since the revision under the Maastricht Treaty, Articles 60 EC and 301 EC have
defined the tasks and activities of the Community in the domain of economic and
financial sanctions and have offered a legal basis for an express transfer of powers to
the Community in order to attain them. Those powers are expressly linked to and
actually depend on the adoption of an act pursuant to the provisions of the Treaty
on European Union in the field of the common foreign and security policy (CESP).
Now, one of the objectives of the CFSP is, under the third indent of Article 11(1), ‘to
preserve peace and strengthen international security, in accordance with the
principles of the United Nations Charter’.

It should therefore be accepted that economic and financial coercion for reasons of
policy, especially in the implementing of a binding decision of the Security Council,
constitutes an express and legitimate objective of the EC Treaty, even if that
objective is marginal, linked only indirectly to the main objectives of that Treaty, in
particular those concerned with the free movement of capital (Article 3(1)(c) EC)
and the establishment of a system ensuring that competition in the internal market
is not distorted (Article 3(1)(g) EC), and linked to the Treaty on European Union.

The Council submits that, in the circumstances of this case, Article 308 EC was
included as a legal basis for the contested regulation in order to supplement the base
supplied by Articles 60 EC and 301 EC, so as to make it possible to adopt measures
not only in respect of third countries but also in respect of individuals who and non-
State bodies which are not necessarily linked to the governments or regimes of those
countries, in cases where the EC Treaty does not provide the powers of action
necessary to that end.

By so doing, the Community has been able, continues the Council, to keep up with
the development of international practice, which has been to adopt ‘smart sanctions’
aimed at individuals who pose a threat to international security rather than at
innocent populations.
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The Council maintains that the conditions in which it had recourse to Article 308
EC are no different from those in which that provision has been used in the past in
order to attain one of the objects of the EC Treaty in the course of the operation of
the common market, where the Treaty has not provided the powers of action
necessary to that end. To that effect it refers:

— in the sphere of social policy, to the various directives which, on the basis of
Article 235 of the EC Treaty, sometimes supplemented by Article 100 of the EC
Treaty (now Article 94 EC), have extended the principle of equal pay for male
and female worlkers, as laid down in Article 119 of the EC Treaty (Articles 117
to 120 of the EC Treaty have been replaced by Articles 136 EC to 143 EC), to
convert it into a general principle of equal treatment in all areas in which
potential discrimination might subsist and to allow self-employed workers,
including those in the agricultural sector, to benefit from it too, in particular
Council Directive 76/207/EEC of 9 February 1976 on the implementation of the
principle of equal treatment for men and women as regards access to
employment, vocational training and promotion, and working conditions (O]
1976 L 39, p. 40); Council Directive 79/7/EEC of 19 December 1978 on the
progressive implementation of the principle of equal treatment for men and
women in matters of social security (O] 1979 L 6, p. 24); Council Directive
86/378/EEC of 24 July 1986 on the implementation of the principle of equal
treatment for men and women in occupational social security schemes (OJ 1986
L 225, p. 40) and Council Directive 86/613/EEC of 11 December 1986 on the
application of the principle of equal treatment between men and women
engaged in an activity, including agriculture, in a self-employed capacity, and on
the protection of self-employed women during pregnancy and motherhood (O]
1986 L 359, p. 56);

— in the sphere of free movement of persons, to the various acts which, on the
basis of Article 235 of the EC Treaty and Article 51 of the EC Treaty (now, after
amendment, Article 42 EC), have extended to self-employed persons, to
members of their families and to students the rights enjoyed by employed
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persons moving within the Community, in particular Council Regulation (EEC)
No 1390/81 of 12 May 1981 extending to self-employed persons and members
of their families Regulation (EEC) No 1408/71 on the application of social
security schemes to employed persons and their families moving within the
Community (OJ 1981 L 143, p. 1);

— and, more recently, to Council Regulation (EC) No 1035/97 of 2 June 1997
establishing a European Monitoring Centre on Racism and Xenophobia (OJ
1997 L 151, p. 1), adopted on the basis of Article 213 of the EC Treaty (now
Article 284 EC) and Article 235 of the EC Treaty.

The Court of Justice itself has confirmed that this practice is lawful (Case C-114/88
Delbar [1989] ECR 4067).

What is more, the Community legislature has in the past resorted to the legal basis
of Article 235 of the EC Treaty in the field of sanctions. On this point, the Council
explains that, before Articles 301 EC and 60 EC were added to the EC Treaty,
various Council regulations imposing commercial sanctions were based on Article
113 of the EC Treaty (now, after amendment, Article 133 EC) (see, for example,
Council Regulation (EEC) No 596/82 of 15 March 1982 amending the import
arrangements for certain products originating in the USSR (O] 1982 L 72, p. 15);
Council Regulation (EEC) No 877/82 of 16 April 1982 suspending imports of all
products originating in Argentina (OJ 1982 L 102, p. 1) and Council Regulation
(EEC) No 3302/86 of 27 October 1986 suspending imports of gold coins from the
Republic of South Africa (O] 1986 L 305, p. 11)). However, when those measures
went beyond the ambit of the common commercial policy or concerned natural or
legal persons within the Community, they were also based on Article 235 of the EC
Treaty. Such was the case in particular of Council Regulation (EEC) No 3541/92 of 7
December 1992 prohibiting the satisfying of Iraqi claims with regard to contracts
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and transactions, the performance of which was affected by United Nations Security
Council Resolution 661 (1990) and related resolutions (O] 1992 L 361, p. 1), Article
2 of which provides that ‘[i]t shall be prohibited to satisfy or to take any step to
satisfy a claim made by ... any person or body acting, directly or indirectly, on behalf
of or for the benefit of one or more persons or bodies in Iraq’.

In answer to those same questions asked by the Court of First Instance, the
Commission has argued that implementation of sanctions imposed by the Security
Council could fall, in whole or in part, within the scope of the EC Treaty, either
under the common commercial policy or in connection with the internal market.

In this instance, the Commission maintains, referring to the fourth recital in the
preamble to the contested regulation, that the measures at issue were necessary to
ensure uniform implementation and application of the restrictions on the movement
of capital introduced in accordance with the resolutions concerned of the Security
Council, so as to preserve the free movement of capital within the Community and
to avoid distortions of competition.

Furthermore, the Commission considers that the promotion of international
security, both within the Union and without, must be regarded as forming part of
the general framework of the provisions of the EC Treaty. In that regard, it refers
first to Articles 3 EU and 11 EU and second to the preamble to the EC Treaty, in
which the Contracting Parties confirmed ‘the solidarity which binds Europe and the
overseas countries ... in accordance with the principles of the Charter of the United
Nations’ and declared themselves resolved to ‘strengthen peace and liberty’. The
Commission infers therefrom a ‘general objective which the Community has to
ensure peace and security’, of which Articles 60 EC and 301 EC are specific
emanations, while at the same time they are also specific emanations of the
Community’s competence in regulating the movement of capital, internally and
externally.
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Title III, Chapter 4, of the EC Treaty on the movement of capital not conferring any
specific powers on the Community, Article 308 EC has been used, in this instance, as
an additional legal basis in order to ensure that the Community should be able to
impose the restrictions in question, especially those vis-3-vis individuals, in
accordance with the common position adopted by the Council.

At the hearing the United Kingdom described the Community objective sought by
adoption of the contested regulation as being the uniform implementation across
the Community of obligations as regards restrictions on capital movement imposed
on Member States by the Security Council.

The United Kingdom emphasises that the creation of an internal market in the
sphere of capital movements is one of the objectives of the Community identified in
Article 3 EC. It submits that it is an essential part of the creation of an internal
market that any restrictions on the free movement of capital on the market should
be applied uniformly.

If, however, action at Community level had not been taken to implement the
resolutions of the Security Council concerned, that would, according to the United
Kingdom, have created a danger of differences in the application of the freezing of
assets from one Member State to another. Had the Member States implemented
those resolutions individually, then differences of interpretation as regards the scope
of the obligation imposed upon them would have been inevitable and would have
created disparities in the sphere of free movement of capital between Member
States, thus creating a risk of distortion of competition,

Furthermore, the United Kingdom submits that measures aimed at freezing the
funds of individuals with a view to interrupting economic relations with
international terrorist organisations, rather than with third countries, cannot be
regarded as widening ‘the scope of Community powers beyond the general

IT - 3686






