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Date lodged:
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Referring court:

Fovarosi Torvényszék (Hungary)
Date of the decision to refer:

29 March 2023
Applicant:

VP
Defendant:

Orszagos Idegenrendészeti Foigazgatosag

Fovarosi Torvényszeki(Budapest High Court, Hungary)
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Applicant: VP [[...] Budapest (Hungary) [...]]

[..3

Defendant: Orszagos Idegenrendészeti Foigazgatosag (National
Directorate-General for Immigration Policing) [[...] Budapest (Hungary) [...]]
[...]

Subject matter of the dispute: Administrative action relating

to record-keeping in asylum matters.

1 The name of the present case is a fictitious name. It does not correspond to the real name of any party to the proceedings.
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ORDER

The referring court is initiating a preliminary ruling procedure before the Court of
Justice of the European Union regarding the interpretation of Article 16 of
Regulation (EU) 2016/679 of the European Parliament and of the Council of
27 April 2016 on the protection of natural persons with regard to the processing of
personal data and on the free movement of such data, and repealing Directive
95/46/EC (General Data Protection Regulation; ‘the GDPR’).

The referring court refers the following questions to the Court of Justice of the
European Union for a preliminary ruling:

1.  Must Article 16 of the GDPR be interpreted as meaning that, inyconnection
with the exercise of the rights of the data subject, the authorityaresponsible
for keeping registers under national law is requiréd, tosectify“the personal
data relating to the sex of that data subject recorded hyathat.authority, where
those data have changed after they were enterediinthe register,and therefore
do not comply with the principle of accuracy established inArticle 5(1)(d)
of the GDPR?

2. If the answer to the first question, referred Is,.in jthe affirmative, must
Article 16 of the GDPR be interpreted as meaning that it requires the person
requesting rectification of sthendata relating“teshis or her sex to provide
evidence in support of the request for rectification?

3. If the answer to thei second question referred is in the affirmative, must
Article 16 of the GDPR befinterpreted as meaning that the person making
the request _isTrequivedyto prove that he or she has undergone sex
reassignment Surgery?

[...] [Matters,of national procedural law]
Grounds

On the ‘basis of, Article’267 TFEU, this administrative court, which is hearing a
case related to record-keeping in asylum matters, requests from the Court of
Justice, of, thewEuropean Union (‘the Court of Justice’) the interpretation of the
rules of EWilaw necessary to resolve the dispute in the main proceedings.

Subject matter of the dispute and relevant facts

The applicant is an individual of Iranian nationality who was recognised as a
refugee in Hungary in 2014. In those proceedings, the fact that the applicant was
transsexual was cited as the applicant’s reason for fleeing and the certificates from
psychiatric and gynaecological specialists which the applicant provided supported
the transsexual identity of the applicant, who was born a woman. After being
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recognised as a refugee, the applicant was included in the register for asylum
matters as a person of the female sex.

The referring court notes that the register for asylum matters serves to provide a
record of the identification details of natural persons (including their sex) who
have been recognised as refugees and that the competent authority in asylum
matters processes those data for up to 25 years after the possible termination of
that recognition.

In 2022, the applicant submitted a request to the defendant, relying em Article 16
of the GDPR, asking for the sex stated in the register for asylum-matters to be
rectified, changing it to male, and the name stated to be changed. As part, of that
process, the applicant provided the certificates from medical specialists,which had
already been submitted previously. The defendant rejected thewreguest by, a
decision of 11 October 2022 [...]. According to the reasoning,ofithat\decision, it
had not been proved that the applicant had undergene sex, reassignment, surgery
and the documents provided only confirmed that\the,applicant, was transsexual,
but not the fact that a change of sex had occurred.

In the administrative action brought by the applicant,“thevapplicant asks the
referring court to annul the abovementioned ‘decision.wIhe applicant argues that,
from a conceptual point of view, transsexualityameans a change of sex and the
medical documents provided confirmsthat sex reassignment has taken place. The
applicant relies on the case-law of‘the European Court of Human Rights (ECtHR),
in particular the judgmentS ‘delivered in the ¢ases A.P., Garcon and Nicot v.
France (applications No 79885/12, N0'52471/13 and No 52596/13) and S. V. v.
Italy (application N0 ,55216/08),“and, argues that surgery is not necessary for sex
reassignment. The, applicant, stresseshidentifying as a man; that, according to
medical reports, the applicant’s\appearance is male; and that, in those reports, the
applicant was diagnosed, under code F64.0 of the International Classification of
Diseases, corresponding tortranssexualism.

The defendant'requestsithat the administrative action be dismissed, since, in its
opiniony, the applieant has not provided any public document or medical document
certifyingithe changewof sex.

Reasons forthe request for a preliminary ruling and arguments of the parties

The referring court considers the interpretation of Article 16 of the GDPR to be
necessary in order to give judgment.

According to the applicant, the possibility of ‘rectification” must be granted to the
applicant. As part of that procedure, it is not possible to require those submitting a
request under Article 16 of the GDPR to provide excessive evidence and, in
particular, to certify that a medical procedure for sex reassignment has been
carried out. Such a requirement would be contrary to the case-law of the ECtHR
and would infringe Article 1 (right to human dignity), Article 3 (right to the
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integrity of the person) and Article 7 (right to respect for private and family life)
of the Charter of Fundamental Rights of the European Union, and it would also
fail to comply with the principle of equivalence, set out in Article 52(3) of the
Charter, in relation to the protection of fundamental rights. The applicant
emphasises that different Member States (Sweden, Denmark, Malta, Ireland,
Belgium, Greece and Portugal) base legal recognition of sex on the transsexual
individual’s declaration.

According to the defendant, the applicant has not fully complied with the
requirement to rectify the omission, since no public documentstor medical
documents certifying the change of sex have been provided.

Relevant legal provisions
Article 16 of the GDPR:

‘The data subject shall have the right to obtain from, the,centroller without undue
delay the rectification of inaccurate personal data coneerning*him or her. Taking
into account the purposes of the processing, the data,subject shall'have the right to
have incomplete personal data completed, including,by ‘means of providing a
supplementary statement.’

Paragraph 81 of the A menedékjogroh,szol6 2007. evi LXXX. torvény (Law
LXXX of 2007 on the right to asylum; ‘the\Law.on the right to asylum).

‘The competent authority in\asylum matters shall, in the register relating to such
matters, process the, personal data, of refugees, beneficiaries of subsidiary
protection, beneficiaries of resettlement schemes (“befogadott’), beneficiaries of
temporary protectiony(“menedeékes™), and also persons seeking international
protection and persens subject to the Dublin procedure (together, “persons subject
to this Law), information ‘relating to their stay and to the assistance and aid to
whichethey, are entitled; as'well as subsequent changes to such information, for the
purpose of:

(@), checking that they have the status of refugees, of beneficiaries of subsidiary
protectiony of beneficiaries of temporary protection or of beneficiaries of
resettlement schemes, and ensuring that they are entitled to enjoy the rights
arising from that status;

(b) checking their entitlement to the assistance and aid defined in this Law and
in other legislation;

(c) their personal identification;
(c) avoiding the duplication of procedures; and

(e) detecting whether an application has been submitted more than once.’
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Paragraph 82(f) of the Law on the right to asylum

‘For the purposes of this Chapter, the following data of the persons subject to this
Law shall be regarded as identification data of natural persons:

[...]
FH  sexy’
Paragraph 83(1)(a) of the Law on the right to asylum

‘The register for asylum matters shall contain the following dat@of the persons
subject to this Law:

(@) 1identification data of natural persons;’
Paragraph 83A(5) of the Law on the right to asylum

“The competent authority in asylum matters shall be obligednof\itS'@wn motion, to
delete entries which are contrary to the regulatiens, to, correctithose which are
incorrect and to supply any entries omitted from the officialregister kept by it.’

Statement of the reasons forming‘the basis of‘the'questions referred

In view of the above, it is necessaryyto initiatesa’preliminary ruling procedure in
order to clarify in precisely what conditions the right of the data subject to
rectification, establishedsin "Artiele,16 of ‘the GDPR, is recognised in relation to
data recorded with_reference,tothis orher sex.

The questions«eferredito the Court of Justice for a preliminary ruling are relevant
because, even,though thevapplicable Hungarian legislation, the Law on the right to
asylum, intgeneral“contains, provisions regarding the processing of changes to
recorded ‘datavand, regarding the correction of erroneous entries, that legislation
does not regulate, eithersthe procedure or the requirements with regard to the
change of sex and the consequent change of name considered in this case. In its
judgment 6/2018;, of 27 June, the Alkotmanybirdsdg (Constitutional Court,
Hungary) declared the existence of an unconstitutional situation on account of
omission, Which infringes Article 11 (inviolability of human dignity) and Article
XV(2) (prohibition of discrimination) of the Magyarorszag Alaptorvény (Basic
Law of Hungary) and which is due to the fact that the legislature has not regulated
the procedure for changing the sex and name of individuals who do not have
Hungarian nationality and are legally settled [in Hungary], while that possibility is
granted to Hungarian nationals. The Constitutional Court called on the Hungarian
Parliament to fulfil its legislative duty by 31 December 2018, at the latest.
Moreover, in its judgment given on 16 July 2020 in the case Rana v. Hungary
(application No 40888/17), the ECtHR declared that Article 8 of the European
Convention on Human Rights had been infringed as a consequence of the fact that

5



17

18

REQUEST FOR A PRELIMINARY RULING OF 29.3.2023 — CASE C-247/23

Hungary did not grant a person whose refugee status had been recognised the
possibility of accessing the procedure for legal recognition of gender identity. In
spite of the abovementioned judicial decisions, Hungarian legislation, to this day,
still does not contain the provisions necessary for carrying out the procedures.

The referring court also notes that, after the judgment of the Constitutional Court
referred to above was given, Hungarian nationals are no longer granted the
possibility of their change of sex being legally recognised -either and,
consequently, the referring court is unable to fill the gap in the law by means of
the analogous application of the provisions relating to Hungarian natfonals. The
applicant also noted the lack of Hungarian legislation and, for that‘reason, based
the administrative action on Article 16 of the GDPR directly.

In view of the foregoing considerations, it is necessary, i orderstoreselve ‘the
dispute in the main proceedings, to clarify whether it is‘possibleyonithe basis of
Article 16 of the GDPR as directly applicable EU law, to impeose‘on the ‘defendant
the obligation to rectify the data relating to sex which appears,inits register and, if
so, what evidence a person requesting suchsrectificationwmay “be required to
provide.

[...] [Matters of national procedural law]
Budapest, 29 March 2023.

[...] [Signatures]



