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Summary of the Judgment

1. Community trade mark — Observations of third parties and opposition — Examination of
the opposition — Proof of use of the earlier mark — Use in a form differing in elements
which do not alter the distinctive character of the mark

(Council Regulation No 40/94, Arts 15(2)(a) and 43(2) and (3)
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2. Community trade mark — Definition and acquisition of the Community trade mark —

Relative grounds for refusal — Opposition by the proprietor of an earlier identical or
similar mark registered for identical or similar goods or services — Likelihood of confusion
with the earlier mark — Word mark Online Bus and figurative mark including the word

‘BUS’

(Council Regulation No 40/94, Art. 8(1)(b))

By virtue of the combined application of
Article 15(2)(a) and Article 43(2) and (3)
of Regulation No 40/94 on the Commu-
nity trade mark, proof of genuine use of
an earlier national or Community trade
mark on which opposition proceedings
against an application for a Community
trade mark are based also includes proof
of use of the earlier mark in a form that
differs in respect of elements which do
not alter the distinctive character of that
trade mark in the form registered.

As regards an earlier national trade
mark, the provisions of the national
law of the Member State where that
mark is registered are not relevant for
the purposes of assessing such a use.

(see paras 30-31)
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There is a likelihood of confusion on the
part of the German public between the
word mark Online Bus, for which a
Community trade mark application has
been made for ‘market research and
market analysis’ in Class 35 of the Nice
Agreement, and the figurative mark
including the word ‘BUS’, registered
previously in Germany for, inter alia,
‘business consultancy’, in the same class.
In the light of the high degree of
similarity between the services in ques-
tion and the high degree of oral similar-
ity between the trade marks at issue, the
mere visual difference between those
trade marks created by the presence of
the figurative element in the earlier mark
is not such as to preclude a likelihood of
confusion. The relevant consumer, faced
by the trade marks in question, will
remember only the word ‘bus’, which is
present in both trade marks and dom-
inates their pronunciation.

(see para. 80)



