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Subject matter of the main‘proceedings

Employeedinvelvement inya Societas Europaea (SE) — Negotiation procedure —
Possihility of,retrospective conduct thereof

Subject matterandilegal basis of the request

Interpretation of EU law, Article 267 TFEU

Questions referred for a preliminary ruling

1. Is Article 12(2) of Regulation (EC) No 2157/2001, in conjunction with
Avrticles 3 to 7 of Directive 2001/86/EC, to be interpreted as meaning that,
where a holding SE is formed by participating companies which do not
employ employees, and do not have subsidiaries employing employees, and
the holding SE was registered in the register of a Member State (a so-called
‘SE  without employees’) without a negotiation procedure for the
involvement of employees in the SE having first been conducted, under that
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directive that negotiation procedure has to be conducted retrospectively if
the SE becomes the controlling undertaking of subsidiaries in several
Member States of the European Union which employ employees?

2.  Ifthe Court’s answer to Question 1 is in the affirmative:

Is the retrospective conduct of the negotiation procedure in such a case
possible and necessary for an unlimited time?

3. Ifthe Court’s answer to Question 2 is in the affirmative:

Does Article 6 of Directive 2001/86/EC preclude the application of the law
of the Member State where the SE now has its registered office for the
purpose of retrospective conduct of the negotiation procedure, if, the “SE
without employees’ was registered in the register dn another Member, State
without such a procedure having first been conducted and before the transfer
of its registered office became the controlling-cempany,ofisubsidiaries in
several Member States of the European Union‘whieh‘employ,employees?

4.  If the Court’s answer to Question 3 is In the affirmative:

Is this also the case where the State where,that ‘SEwwithout employees’ was
first registered has withdrawn,from, the European Union after the transfer of
the registered office and its, lawno“longericontains any provisions on the
conduct of a negotiation procedure for the involvement of employees in the
SE?

Provisions of Eurepeansdnien‘law relied on

Council Regulation (EC) Ne 215%/2001 of 8 October 2001 on the Statute for a
European company.(SE) (©J 2001 L 294, p. 1) in the version in force from 1 July
2013: Awticles 1(8), 8(1)10pand (16), and 12(1) and (2)

CouncHl,Directives2002/86/EC of 8 October 2001 supplementing the Statute for a
Europeanicompany with regard to the involvement of employees (OJ 2001 L 294,
p. 22): Articles 2, 3(1), 4to 7, and 11

Direetive 2009/38/EC of the European Parliament and of the Council of 6 May
2009 on.the establishment of a European Works Council or a procedure in
Community-scale undertakings and Community-scale groups of undertakings for
the purposes of informing and consulting employees (OJ 2009 L 122, p. 28) in the
version in force from 9 October 2015: Articles 3(2) and 17

Provisions of national law relied on

Gesetz Uber die Beteiligung der Arbeitnehmer in einer Europdischen Gesellschaft
(Law on the involvement of employees in a European company) (Law on
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involvement in SEs; ‘the SEBG”) of 22 December 2004 (BGBI. | p. 3675, 3686)
in the version currently in force: Paragraphs 3, 4, 16, 18, 22, and 43

Succinct presentation of the facts and procedure in the main proceedings

The parties disagree as to whether a negotiation procedure for the involvement of
employees in the Societas Europaea (SE) is to be commenced and whether the
associated information is to be provided.

The applicant is the group works council formed at O SE & Co.
Kommanditgesellschaft (O KG). The intervener at 2 is the managementyboard of
O Holding SE (Holding SE).

Holding SE was formed at the beginning of 2013 pursuant to Article 2(2) of
Regulation No 2157/2001 by O Limited (Ltd.) and %O “Gesellschaft” mit
beschrénkter Haftung (GmbH) and was registered in the register fer England and
Wales on 28 March 2013. The companies involvediin thesformation ‘employed no
employees and had no subsidiaries within the.meaning.wof Artiele 2(¢) of Directive
2001/86/EC at which employees were employed. %I hereforey, no” negotiations on
employee involvement were held pursuant towArticle 3,to 7 of the above directive
prior to the registration of Holding SE in the register.

As of 29 March 2013, Holding SE was'thesole shareholder of O Holding GmbH.
O Holding GmbH had its _registered offige “in_Hamburg and had a supervisory
board, one third of which consisted“ef employee representatives. On 14 June
2013, Holding SE detided, to «converty@ Holding GmbH (a public limited
company) into a limited partnerships O KG. As a result of the change in legal
form, which was,registered, inthesegister on 2 September 2013, the involvement
of the employees on the superasery board came to an end.

Furthermore, Holding, SE“was and is a limited partner of O KG within the
meaning ef Paragraphi163(1) of the Handelsgesetzbuch (Commercial Code) (‘the
HGB’). O KG has areund 816 employees. It has subsidiaries in several Member
States ofithe European Union which employ a total of around 2 200 employees. A
limitedpartner of O KG within the meaning of Paragraph 161(1) of the HGB was
and s Q “Management SE (Management SE), whose sole shareholder in turn is
Holding SE: Management SE, which has its registered office in Hamburg, has a
board of\directors (unitary system). However, Management SE, like Holding SE,
employs no employees of its own.

With effect from 4 October 2017, Holding SE moved its registered office to
Hamburg.

In the decision-making procedure initiated by the applicant group works council
of O KG, it took the view that the management of Holding SE is obliged to
commence a procedure for the formation of a special negotiating body. Since
Holding SE had subsidiaries within the meaning of Article 2(c) of Directive
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2001/86 in several Member States which employ employees, the negotiations on
the involvement of employees — which in principle are to be conducted prior to the
registration of an SE — had to be conducted retrospectively.

In the view of the management board of Holding SE, there is no obligation to
conduct such negotiations retrospectively.

The lower courts dismissed the applications.

Need for a decision of the Court of Justice

The decision in the decision-making procedure turns on whether, Article 12(2) of
Regulation (EC) No 2157/2001, in conjunction with Articles 3 to. %of\Directive
2001/86, is to be interpreted as meaning that under that directive, where‘a:holding
SE is formed by participating companies which like theirsubsidiaries ‘employ no
employees (a so-called ‘SE without employees’) and'was registered, in the'register
of a Member State without a negotiation procedure, for ‘thewinvolvement of
employees in the SE having first been conducted, requires that that negotiation
procedure be conducted retrospectively TIf thes, SE “becomes a controlling
undertaking of subsidiaries in severalgMember States of\the European Union
which employ employees.

By its applications, the group Works“eouncil is,seeking to have a negotiation
procedure pursuant to _Article3(1) “efDirective 2001/86 commenced
retrospectively. It claims that the management should request that the employee
representatives or — whére ne employee representatives exist in a particular case —
the employees of itsisubsidiaries insthe Member States of the European Union
form a special negotiating«ody. It,should also provide the information necessary
to conduct thesegotiation‘procedure.

In the view.of the chambericoneerned, that request is to be examined on the basis
of the/SEBG \that is to,sayathe law of the Member State in which the SE holding
company currently has itsiregistered office should be taken as a basis.

Under the first sentence of Paragraph 3(1) of the SEBG, the scope thereof is open.
T heypravisionswef that law apply both to an SE which is formed with its registered
officenin ‘Germany and an SE which initially had its registered office in another
(former)yMember State of the European Union which subsequently transfers its
registered” office to Germany— as in the main proceedings. Following its
formation, Holding SE had its registered office initially in Britain. However, the
registered office was transferred to Hamburg. Pursuant to Article 8(10) of
Regulation No 2157/2001, the transfer of the registered office took effect on the
date on which it was registered, in accordance with Article 12, in the register for
its new registered office. The registration in the commercial register was effected
on 4 October 2017. Since that date, the SEBG has been applicable to Holding SE.
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In the view of the referring court, nothing to the contrary follows from Article 6 of
Directive 2001/86. Under that provision, except where otherwise provided in the
directive, the legislation applicable to the negotiation procedure provided for in
Articles 3 to 5 thereof is to be the legislation of the Member State in which ‘the
registered office of the SE is to be situated’. However, in the view of the chamber
concerned, that provision is based on the idea that the negotiation procedure for
the involvement of employees in the SE must always be conducted as part of its
formation and prior to its registration. This is demonstrated by Article 3(1) and (2)
of Directive 2001/86. Under that article, the management or administrative organs
of the participating companies drawing up a plan for the establishment of an SE
must, inter alia, take the necessary steps to start negotiationsswith the
representatives of the companies’ employees on arrangements for theéyinvolyement
of employees in the SE as soon as possible after publishing the“draft, terms of
creating a holding company. For this purpose, a special negetiating, body
representative of the employees of the participating companieS’andyconcerned
subsidiaries or establishments is to be created. Subparagraph, (b), of the second
paragraph of Article 7(1) of Directive 2001/86 alse, makes this clear: Under that
provision, the application of the standard rules‘as laid,downby, theslegislation of
the Member State in which the registered office of,the SE is\to be situated turns,
inter alia, on whether the competent organ of,each ofithe partiCipating companies
decides to accept that ‘and so to continue “with its registtation of the SE’. This
interpretation of Article 6 of Diregctive 2001/86yis*eonfirmed by the provisions of
Regulation No 2157/2001. It is . clearsfrom recital 19 and Article 1(4) of the
regulation that Directive 2001/86%formsyanyindissociable complement to the
regulation. Under Article 16(1) of Regulation No 2157/2001, an SE is not to
acquire legal personality. until ithis registered in the register. However, under
Article 12(2) of RegulationyN0,2157/2001 registration may not be effected unless
an agreement ongarrangements, fomemployee involvement pursuant to Article 4 of
Directive 200%/86/EC"has‘been.concluded, the special negotiating body has taken
a decision pursuantito Article,3(6) of the directive, or the period for negotiations
pursuant to,Article’s ef the,directive has expired without an agreement having
been ¢oncluded.

Nor “is “anything different to be concluded from Article 8(16) of Regulation
N@215%/2001, which provides for a fiction of the registered office being in the
exit'Staten Thaterule does not cover the conduct of a negotiation procedure for the
invelvement, of employees in the SE. Under Article 1(4) of Regulation
No 2157/2001, the negotiation procedure is to be governed by the provisions of
Directive 2001/86.

The provisions of the SEBG do not contain an explicit legal basis for the group
works council’s request for commencement of a negotiation procedure for the
involvement of employees following the formation and registration of Holding
SE.

Paragraph 4 of the SEBG does not cover the case of the retrospective conduct of
such a procedure. Paragraphs 4 to 17 and Paragraphs 19 and 20 of the SEBG
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govern only the formation, composition and selection of the special negotiating
body and the negotiation procedure for the planned formation of an SE.

Nor is Paragraph 18 of the SEBG directly applicable in the present case.

Under Paragraph 18(1) and (2) of the SEBG, after the formation of an SE and
under certain conditions, the employees or their representatives may decide to re-
establish a special negotiating body and resume negotiations with the management
of the SE. That provision requires that a special negotiating body must have had
already been established at the time of the formation of the SE which, under
Paragraph 16(1) of the SEBG, decided not to open or to terminate negotiations.
Those requirements are not met in this case since no _negotiations were
commenced at the time Holding SE was formed.

Paragraph 18(3) of the SEBG is likewise not applicable. Under, that prowision,
negotiations on employees’ rights to be involved take place,at the instigation of
the management of the SE or the SE works council if'structurahchanges to the SE
are planned which could reduce employees’ rightsy to, be “involved. That
requirement is not fulfilled in the main proceedings. In‘the ease of Holding SE no
structural changes were planned — since the applicationyof*German law as of
4 October 2017 — which could have fedueediemployees’ ‘rights to be involved.
Furthermore, that provision also governs onlyythe, ‘resumption’ of negotiations. It
requires that negotiations on employee,involvement must have already taken place
when the SE was founded.

However, the chamber cancerned considers that the rules on the formation,
composition and selection of the special¥negotiating body and the negotiation
procedure laid down invRaragraphs 4 te,17 and Paragraphs 19 and 20 of the SEBG
could be appliedtby‘analegy,to,Holding SE. The crucial factor here is that it was
registered in the,registenas a holding SE ‘without employees’ without a negotiated
procedure forithe involvementiof employees in the SE having first been conducted
and subsequently became the controlling company of subsidiaries in several
Member Stateswof'the European Union which employ employees.

Holding 'SE was, ‘without employees’ when it was registered in the register of
EnglandianchWales on 28 March 2013. Neither did the two companies involved in
the fermation — O Ltd. and O GmbH — employ employees, nor did they have
subsidiariesawhich employed employees. Thus, at that time there were no
employees or employee representatives who could have formed a special
negotiating body.

For this reason, Holding SE was registered in the register even though the
registration requirements under Article 12(2) of Regulation No 2157/2001 had not
been met. The requirements therein are intended to safeguard the negotiated
procedure for employee involvement provided for in Directive 2001/86. Since that
procedure cannot be conducted where an SE ‘without employees’ is formed, the
objective of the registration requirements cannot be attained in such a case.
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Therefore, according to case-law and academic writings Article 12(2) of
Regulation No 2157/2001 must be interpreted strictly in that regard and even
though the requirements set out therein are not satisfied, registration must be
effected. The registration of such an SE ‘without employees’ is customary
throughout the European Union.

Holding SE still does not employ employees itself. However, since 29 March
2013 it has had subsidiaries which do employ employees.

By acquiring all the shares in O Holding GmbH, Holding SE gained controlling
influence over that company and its subsidiaries, established in Member States of
the European Union, within the meaning of the European Public Limited=Liability
Company (Employee Involvement) (Great Britain) Regulations 2009 (Regulations
2009 No 2401), which were applicable before its registered office was«transferred
to Germany. As sole shareholder, Holding SE wasy, able«to “appoint the
management of O Holding and thus its board of diregtors. In“addition, Holding SE
thus indirectly had controlling influence over %its “stbsidiaries ‘established in
Member States of the European Union.

The change in the legal form of O Holding GmbH te,a limitedypartnership and the
transfer of the registered office of HoldinghSE to Germany ¢hanged nothing in this
regard. O KG was and is represented by itsylimited ypartner — Management SE
established in Germany — andgnotsby, Holding“SE. However, as the sole
shareholder of Management SE, Holding, SE could and can appoint its board of
directors. The board of difectors appointsythe®managing directors. As a result,
Holding SE also has .controlling influence over O KG and its subsidiaries
established in Member Stateswof the'European Union.

In such circumstanees, Itwweuldwbe possible under national law to apply
Paragraph 4 et'seq. of the SEBGon the formation, composition and selection of
the specialdnegotiating body and the negotiation procedure by analogy to Holding
SE.

In German law,%a prevision can be applied by analogy if the act concerned
contains ‘an unintended gap in the law, the unintended nature of which can be
established positively on the basis of specific circumstances. The gap must result
fremy the ‘fact that the legislature unintentionally deviates from the purpose
underlyingthe act. In addition, in accordance with the principle of equality and to
avoid contradictory assessments a case not governed by law must demand the
same legal consequence as the cases covered directly by the wording of the law.

Whether or not those requirements are fulfilled turns on the interpretation of EU
law.
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Explanation of the questions submitted for a preliminary ruling

Firstly, in the view of the chamber concerned, the SEBG would contain an
unintended gap in the law if Article 12(2) of Regulation No 2157/2001, in
conjunction with Articles 3 to 7 of Directive 2001/86, were to be interpreted as
meaning that the negotiation procedure for the involvement of employees in an SE
which has not been carried out beforehand had to be conducted retrospectively in
the case of the formation and registration in the register of a holding SE ‘without
employees’ if the SE subsequently became the controlling undertaking of
subsidiaries in several Member States of the European Union which employ
employees.

The SEBG does not lay down an obligation to conductsthes, procedure
retrospectively. Nor are the standard rules laid down in Paragraph 22 etseg. of the
SEBG applicable. Under Paragraph 22(1) of the SEBG =, the _gontent of which
corresponds to Article 7(1) of Directive 2001/86 — the invelvement of employees
governed by that provision requires that the parties, so\agree orthatwne’agreement
has been concluded by the deadline laid down in Paragraph 20 and‘that the special
negotiating body has not taken the decision“provided“forin Paragraph 16. The
standard rules laid down in Paragraph 22 et seq. of the SEBG therefore only apply
if — as provided for in Paragraph 4 et segu0fithe SEBG ~ a special negotiating
body has been established. This reflectsithe concept underlying Directive 2001/86
whereby employee participation is primarily to be,agreed by negotiation.

However, in the view of thg'chamberconcetned;that gap in the law would only be
unintentional if EU law were to_require an obligation to conduct negotiations
retrospectively in a case such,as‘that in the'main proceedings. By the SEBG, the
German legislature, merely ‘sought tonimplement the requirements of Directive
2001/86. If an obligationytoegnductithe negotiations retrospectively were to arise
from EU law,\the legislature ‘would have unintentionally deviated from that
underlying purpose. National Taw could then be developed in conformity with EU
law.

Articles 3 to 7nof Rirective 2001/86 do not expressly stipulate that the negotiation
procedureyon the, involvement of employees in a holding SE is to be conducted
retrospectively after its formation where an SE ‘without employees’ at the time it
ISwregistered subsequently becomes the controlling undertaking of companies in
several \Member States of the European Union which employ employees.
Howeverpin the view of the referring court, this merely reflects that fact both the
directive and Regulation No 2157/2001, in accordance with the concept
underlying them, assume that the commencement of a negotiation procedure on
the involvement of employees in the SE is possible when the SE has been founded
and before it has been registered. In this regard, the chamber concerned considers
that the EU legislature assumed that the companies involved in the formation
within the meaning of Article 2(b) of the directive, or at least the subsidiaries
concerned within the meaning of Article 2(c) thereof, are economically active and
thus employ employees. This is demonstrated by recitals 1 and 2 of Regulation
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No 2157/2001. According to those recitals, that regulation seeks to enable the
reorganisation of companies whose ‘business’ is not limited to satisfying purely
local needs. It seeks to give ‘existing companies ... the option of combining their
potential’. Recital 10 of Regulation No 2157/2001 also refers to companies
‘carrying on economic activities’. Accordingly, Article 12(2) of Regulation
No 2157/2001 expressly provides that an SE may not be registered and thus
legally formed unless an agreement on arrangements for employee involvement
has been concluded, the special negotiating body has taken a decision not to open
negotiations or to terminate negotiations already opened, or the period for
negotiations beginning with the formation of the special negotiating body has
expired without an agreement having been concluded. If, contrary,to those
requirements, a holding SE ‘without employees’ is registered, the purpose of
Articles 3 to 7 of Directive 2001/86 might require that{the“negotiations, on
employee involvement be conducted retrospectively if thesholding,SExbecomes
the controlling company of subsidiaries in several Member'States of the, European
Union which employ employees.

In the case of the main proceedings, such an‘ebligationsto“eonduet negotiations
retrospectively could at least be required in the light of Asticle 11 of Directive
2001/86. It requires that, where registration‘ef the helding,SE*and acquisition of
the subsidiaries take place at such a closespoint in timeg it be assumed that the
formation is being misused for the_purpose of, depriving employees of rights to
employee involvement or withholding such, rights:

If the Court’s answer thé fitrst question ‘were in the affirmative, the second
question would arise as, totwhether the“setrospective conduct of the negotiation
procedure in such aaseis pessible,and necessary for an unlimited time. In the
view of the chamber. eoncerned, such an obligation on the SE would not,
depending on_the case, he subject to a time limit. It would not cease to exist
merely with the'passagetof time. The fact that the number of employees employed
in a holding SE,and its subsidiaries may change over time should not mean that a
(possible), obligation“to cenduct a negotiated procedure retrospectively does not

apply.

Thirdly, ifithe Court'answered the second question in the affirmative, it would be
necessary, towelarify whether — as assumed by the chamber concerned — the
retrospective conduct of the negotiation procedure is to be determined by the law
of thesMember State in which the holding SE now has its registered office if — as
in the case in the main proceedings — it was registered in the register of another
Member State without such a procedure having been conducted first and, before
the transfer of its registered office, became the controlling company of
subsidiaries in several Member States of the European Union which employ
employees. Therefore, the interpretation to be given to Article 6 of Directive
2001/86/EC is decisive.

Fourthly, if the Court concludes that the retrospective conduct of the negotiation
procedure in a case such as that in the main proceedings is not determined by the
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law of the Member State in which the SE currently has its registered office, but by
the law of the State in which that SE ‘without employees’ was first registered, the
question arises as to whether this is also the case where that State withdrew from
the European Union after the transfer of the SE’s registered office and its law
contains no provisions on the conduct of a negotiation procedure on the
involvement of employees in the SE. Directive 2001/86 was implemented in
Britain by the Regulations 2009 No 2401. However, with the expiry of
31 December 2020, all SEs registered in the United Kingdom were converted into
‘UK Societas’ and the rules on the negotiation procedure for involvement of
employees in the SE were repealed.
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