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Mr President,
Members of the Court,

Before the Court is an application brought
by  Stahlwerke  Peine-Salzgitter AG
(‘Peine-Salzgitter’) based on both the first
paragraph of Article 34 and the first
paragraph of Article 40 of the ECSC Treaty
for a declaration that the Community has
incurred non-contractual liability as a result
of a number of illegal acts committed by the
Commission in applying the quota system
for steel. The application seeks, first, declar-
ations that several Commission decisions are
vitiated by faults of such a nature as to
render the Community liable and, secondly,
an order that the Commission pay the
applicant the principal sum of DM
77 603 528 plus interest. It follows on
directly from two judgments of the Court of
Justice of 14 July 1988: the first was given
in Case 103/85 [(1988] ECR 4131) and the
second in Joined Cases 33/86, 44/86,
110/86, 226/86 and 285/86 ([1988]
ECR 4309).

The application raises new and important
legal issues, together with complex and
delicate questions of fact. What is the
relationship between Articles 34 and 40 of
the ECSC Treaty? What is the system of
non-contractual liability to be applied under
the ECSC Treaty in respect of maladminis-
tration resulting from an unlawful measure?
Having regard in particular to the illegal
acts found by the Court of Justice in the
judgments cited above, did the Commission
commit any fault of such a nature as to
render the Community liable? Is there any
harm capable of redress and, if so, is it
sufficiently direct and special? What is the
scope of the right of redress in proceedings
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to establish liability under the ECSC
Treaty?

It is appropriate to consider successively:

I — The factual and legal background;

Il — The problems of admissibility arising
in the present action in relation to both
Article 34 and Article 40 of the ECSC
Treaty;

Il —The problems concerning  the
existence in this case of a fault of such a
nature as to render the Community liable;
and finally,

IV — The problems concerning the damage
alleged by the applicant.

I — Factual and legal background

1. The production and delivery quota system
Jor steel

From 1973 to 1988, the Community steel
industry experienced considerable diffi-
culties caused in particular by the recession
which affected all economic activities and
brought about a drop in demand for steel
products both in the Community markets
and in those of non-member countries.



STAHLWERKE PEINE-SALZGITTER v COMMISSION

Those difficulties, which are often described
as short term, were exacerbated by other
problems, in particular the arrival in the
common market of very competitive
products manufactured in non-member
countries and by the structural difficulties
experienced by the Community steel
industry associated with the fact that much
of its plant was extremely outdated. This
combination of factors led to substantial
excess capacity at a time of considerable
fall-off in demand for steel, giving rise to a
fall in prices which jeopardized the viability
of a large number of the steel undertakings
in the Community.

In order to remedy that situation, or at least
mitigate its effects, the Commission adopted
certain measures which initially involved the
observance of certain minimum prices and
affected the volume of imports from
non-member countries. The Commission
also tock measures for the purpose of reor-
ganizing the industry, one of which
involved drawing up an aids code to coor-
dinate at Community level the aid granted
by the Member States which was liable to
distort competition in a market that was
already in turmoil.

But, what is more, in view of the constant
worsening of the situation in the steel
market, taking the form of a precipitous
decline in demand and a collapse of prices
in the third quarter of 1980, the
Commission, having determined that there
was a ‘manifest crisis’ within the meaning of
Article 58 of the ECSC Treaty, introduced
by General Decision No 2794/80/ECSC of
31 October 1980, which was adopted with
the assent of the Council, a production

quota system for the Community steel
undertakings.! That system involved, for
each of the categories of product covered by
it, the application of a uniform abatement
rate to the actual production of all the
undertakings concerned in a given reference
period, namely the years 1977 to 1980. The
system also involved the application of
abatement rates to that part of the under-
takings’ production which might be
delivered in the common market. However,
that general decision allowed certain
exceptions to the system of uniform
abatement: thus, reference production was
increased for undertakings in certain clearly
defined situations arising, in particular, from
their having taken measures in conformity
with the Community steel policy; moreover,
Article 14 of that decision conferred on the
Commission the power to adapt certain of
its provisions, at the request of the under-
taking concerned, where the restrictions on
production or delivery imposed by the
general decision or by its implementing
measures created exceptional difficulties for
that undertaking.

Thus, under that severely circumscribed and
interventionist system, each quarter the
Commission fixed the production quotas for
each undertaking and the part of that quota
that might be delivered within Community
territory, that part being commonly known
as the ‘delivery quota’. The two types of
quota were fixed according to the reference
production and quantities determined when
the system was introduced, after the
application thereto of certain abatement
rates which were fixed quarterly. They also
differed according to the category of steel
products concerned.

1 — O} 1980 L 291,p. 1.

II - 287



OPINION OF MR BIANCARELLI — CASE T-120/89

It is thus apparent from the outset that the
ratio between the production quota (the ‘P
quota’) and the delivery quota (the ‘I
quota’) was of essential importance since the
production that was not disposed of within
Community territory, where the prices were
attractive, necessarily had to be disposed of
in non-member countries where the prices
were  substantially lower than the
Community prices.

That complex system, described as ‘verstaat-
lichte Marktordnung’ (State regulation of
the market),? was extended on several
occasions with a view to improving and
perfecting it, until it was abolished, that is
to say until 30 June 1988, on which date
free competition was re-established against a
background of favourable prevailing market
conditions, even though the process of reor-
ganizing the European steel industry had
not yet been completed. Thus the system of
production and delivery quotas for steel,
introduced by  the  abovementioned
Commission Decision No 2794/80, itself
modified on four occasions, was extended a
first time by Commission Decision
1696/82/ECSC of 30 June 1982,3 which
was also modified on four occasions, then
by Commission Decision No 1809/83/
ECSC of 29 June 1983,4 then by Com-
mission  Decision  No 2117/83/ECSC
of 28 July 1983,5 which was also
modified on three occasions, then by
Commission  Decision  234/84/ECSC
of 31 January 1984,6 then by Com-
mission  Decision  3485/85/ECSC  of

2 — See Dr J. F. Meinhold, ‘Nichtigkeitsurteil, Widergutma-
chungsmafinahmen und Schadensersatz gemi Artikel 34
I]EJGKSV’, Recht der Internationalen Wirtschaft 1989,

o 6.

3 — OF 1982L 191,p. 1.
4 — O] 19831 177,p. 5.
5 — OJ 1983 L 208, p. 1.
6 — O 1984 L 29,p. 1.

IT - 288

27 November 1985,7 which was modified
on two occasions, in particular by
Commission Decision No 1433/87/ECSC
of 20 May 1987, on converting a
proportion of the production quotas into
quotas for delivery in the common market, 8
and finally by Commission Decision
No 194/88/ECSC of 6 January 1988,°
which was the last extension, lasting until
the system was abolished on 30 June 1988.
The damage which the applicant claims to
have suffered relates to the conditions for
the application of the last four decisions and
covers the period from the first quarter of
1985 to the second quarter of 1988
inclusive.

2. The annulling judgments delivered by the
Court of Justice

(a) Generalities

As has been seen, the establishment by each
of the general decisions of the principles or
exceptional procedures allowing determi-
nation of the I: P ratio, in other words the
part of production which might be disposed
of on the Community market at attractive
prices and, consequently, the part of the
production which had to be disposed of on
the markets of non-member countries at
considerably lower prices, was of essential
importance. It was on precisely those points
that the applicant company brought two
actions before the Court of Justice.

The first action for annulment related to an
individual decision implementing Article 14 of

7 — Of 1985 L 340, p. 5.
8 — OJ 1987 L 136, p. 37.
9 — O] 1988 L 25,p. 1.
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General  Decision  No 234/84, which
empowered the Commission to adjust, for
the quarter in question, the part of the
quotas which might be delivered in the
common market if the quota system had
caused exceptional difficulties for an under-
taking and if, moreover, the undertaking
had received no aid to cover operating
losses and had not been penalized under the
price rules or had paid fines.

The second action for annulment was directed
against both Article 5 of General Decision
No 3485/85 and certain individual decisions
adopted on the basis of the said Article 5.

In both cases, the Commission was accused
of having committed a number of illegal
acts and thereby having failed to implement
a system under which the applicant would
be allowed fair delivery quotas, having
regard to its specific situation.

The applicant’s action was successful in
both cases. Referring to settled case-law and
relying wn particular on Articles 3, 4 and 5
of the ECSC Treaty which prohibit all
discrimination as between the undertakings
covered by the Treaty, the Court of Justice
stressed the need, in a period of crisis,
where, as a result of administrative control,
quantitative competition between under-
takings is de facto eliminated and where an
artificial balance is created between supply
of and demand for steel, to respect in full
the principle of fairness laid down in Article
58 of the Treaty. As early as 1961 in its
judgment in Meroni, 1° the Court held that
‘the High Authority must take particular
care to ensure that the principle of equality

10 — Jomed Cases 14/60, 16/60, 17/60, 20/6C, 24760, 26/6C,
27/60 and 1761 Meroni et Cie and Others v High Authority
{1961] ECR 161

in the field of public charges is always most
scrupulously observed’ and from this it
inferred that the High Authority had been
right to give precedence to the principle of
distributive justice rather than to that of
legal certainty. Similarly, in its judgment of
3 March 1982,!! the Court recognized the
Commission’s freedom of choice concerning
determination of the reference period,
whilst at the same time making it clear that
such a choice must not lead to breach of the
principle whereby total production must be
shared on an equitable basis between the
various Community undertakings. That
finding was confirmed by the judgment of
19 September 198512 in which the Court
laid particular emphasis on the criterion of
equitable distribution of the production and
delivery quotas between the various
Community undertakings, by the judgment
of the Court of 21 February 19841 and,
finally, by the judgment of 6 July 198814 in
which the Court held expressly that ‘the
purpose of the quota system...is...to
spread in the most equxtable manner
possible amongst all undertakings the limi-
tations on production required by the steel
crisis’.

In such circumstances, when the economic
crisis had thus brought about the emergence
of two new general principles of law
relating to the European Coal and Steel
Community, first, that of solidarity as
between the various undertakings and,
secondly, that of equitable distribution of
the sacrifices to be made, how were the two
actions for annulment brought by the
applicant presented?

1t — Case 14/81 Alpha Steel v Commussion [1982) ECR 749

12 — Joined Cases 63/84 and 147/84 Finssider v Commussion
{1985) ECR 2857

13 — Joined Cases 140/82, 146/82, 221/82 and 226/82
Walzstahl-Veresmigung and Thyssen v Commussion [1984)
ECR 951

14 — Case 236/86 Dillinger Huttenwerke AG v Commussion
(1988] ECR 3761
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(b) In Case 103/85, above, Peine-Salzgitter
brought before the Court of Justice an action
Jor the annulment of the individual decision
by which the Commission refused to adjust its
delivery quotas for category III products for
the first quarter of 1985 under Article 14 of
General Decision No 234/84. Although,
aware of the difficulties experienced by the
applicant because of its particularly unfa-
vourable I: P ratio, the Commission agreed,
for the second, third and fourth quarters of
1984, to proceed, on the basis of Article 14
of the same general decision, to make an
appropriate adjustment of the part of the
quota which might be delivered in the
common market, it refused to do so for the
first quarter of 1985. The Court first
observed that, for the steel products in
question, which represented a substantial
proportion of the undertaking’s total
production, the ratio between the
production quota and the part of that quota
which might be delivered within the
common market, namely the I: P ratio, was
‘exceptionally unfavourable for the applicant
both in absolute terms and in comparison
with the Community average and was at the
relevant period some 24% less than that of
the Community average for the said
category’.

The Court of Justice went on to examine
the substance of the two grounds relied
upon by the Commission, namely, first, that
the applicant was not experiencing any
exceptional difficulties and, second, that it
had received aid intended to cover its
operating losses.

On the first point, the Court of Justice had
no difficulty in rejecting the Commission’s
view, referring to its earlier decision’®

15 — Case 317/82 Usines Gustave Biel and Fabrigue de Fer de
Maubeuge v Commission [1983] ECR 2041.
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according to which the Commission may
not, in determining whether exceptional
difficulties exist, take account of the
position of other categories of products and
may not base its reasoning on the fact that
the undertaking is on the whole profitable.
Moreover, the Court also pointed out that it
was apparent from the documents before it
that in several cases the Commission had
granted additional delivery quotas under
Article 14 even where the undertakings
concerned were in fact profitable.

With respect to the classification of the
contested aid paid by the German
Government, the Court of Justice, again
referring to its own case-law and in
particular to its judgment of 15 January
1985,1¢ considered that ‘aid which in
practice is likely to promote the desired
restructuring and improvement in competi-
tivity cannot be regarded as aid intended to
cover operating losses within the meaning of
Article 14 of the general decision now in
force’.

That was indeed so, in that case, with the
result that the Commission had committed a
two-fold error of law and the Court of
Justice proceeded to annul its decision of
11 June 1985 refusing to adjust, pursuant to
Article 14 of General Decision No 234/84,
the applicant’s quotas for category III
products for the first quarter of 1985.

(c) The second action for annulment, brought
both by Peine-Salzgitter and Hoogovens, was
entirely different in scope. In that case, the

16 — Case 250/83 Finsider v Commission [1985] ECR 131
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applicant sought the annulment of Article 5
of  General Decision No 3485/85,
applicable to 1986 and 1987, since that
article, by merely repeating the text of the
corresponding article in the previous general
decision, made no provision for the possi-
bility of adjusting on an equitable basis the
part of the production quotas which might
be delivered within the common market
(also known as delivery quotas), in the case
of undertakings whose delivery quotas were
substantially lower than the Community
average. With regard to that issue, the
documents before the Court of Justice
included one which was of great signifi-
cance, being the communication submitted
by the Commission to the Council on
25 September 1985 concerning the intro-
duction of a system of production quotas
under Article 58 of the ECSC Treaty after
31 December 1985.17

In that document, the Commission, after
observing that the most acute phase of the
steel crisis was over and that it would
therefore be possible to consider returning
shortly to a market in  which the
Community undertakings competed freely,
siated that, although the state of manifest
crisis appeared to be entering its final phase,
it was not yet entirely over. It therefore
proposed that the Council extend the quota
system once again but, first, should adopt a
number of liberal measures with respect to
certain products and, secondly, should make
it its concern to remedy the most manifest
inequalities which had been created by the
quota system, affecting in particular the
delivery quotas. Thus, in section VII of that
document, the Commission considered that
‘adjustments will have to be made to firms’
references — the basis of these references
has not been charged since the quota system
was first introduced and these quotas are

17 — COM(85) 509 final

based on production figures which date
back even further. Over the last few years
there has been such a substantial structural
evolution within firms and the marker (both
internal and external) that these references
have become divorced from the reality of
production despite the elements of flexibility
which have been introduced and the
exchanges which have been allowed under
the present decision’.

In paragraph 2 of section VII, the
Commission went on to say: ‘Since there
has been a far-reaching change in the
pauern of steel trade between the
Community and the rest of the market since
the introduction of the quota system, a
review would also have to be made of the
situation of steel makers whose ratio
between the part of production quotas
which may be delivered in the Community
and production quotas is, for all products
covered by the system, much lower than the
Community average. These historical situ-
ations are no longer in line with Community
steel policy objectives and the Commission
intends, in respect of each firm’s
production, to bring down this ratio to no
more than 10% below the Community
average, where this has not been the case so
far.’

However, the Commission, fully aware of
the difficulties of that kind experienced by a
small number of undertakings and on
several occasions expressing its willingness
to reexamine the question of the I: P ratio
for those undertakings before extending the
quota system for a further period of two
years, considered, despite the scheme of
Article 58 of the ECSC Treaty, that it was
appropriate to seek the assent of the
Council. It did not in fact obtain the
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Council’s assent on that point. It was
against  that  background that, on
27 November 1985, 1t adopted General
Decision No 3485/85, which merely
repeats, in essence, the corresponding
provisions of the previous general decision
and makes no provision for any adjustment
of the I: P ratio, as submitted by the
Commission to the Council.

In those circumstances, the Court of Justice
first found, in its abovementioned judgment
of 14 July 1988, that, for all the categories
of products manufactured by Peine-Salz-
gitter, ‘the ratio between the production
quota and the proportion of that quota
which may be delivered in the Common
Market (known as “the I: P ratio”) is excep-
tionally unfavourable in the applicant’s case,
both in absolute terms and in comparison
with the Community average and at times is
nearly 25% lower than that average. It is an
established and undisputed fact that these
unfavourable I: P ratios entail exceptional
economic difficulties  for the applicants
(paragraph 7).

As to whether or not the Commission was
required — as it did — to seek the assent of
the Council in order to adopt measures
which it itself considered necessary for the
purpose of achieving an equitable distri-
bution of quotas, the Court of Justice had
no difficulty in giving an answer.

It did so, first, by reference to a literal
analysis of the text of Article 58 of the
ECSC Treaty, which provides as follows, in
the first subparagraph of paragraph ! and
the first subparagraph of paragraph 2:

‘1. In the event of a decline in demand, if
the High Authority considers that the

II-292

Community is confronted with a period of
manifest crisis and that the means of action
provided for in Article 57 are not sufficient
to deal with this, it shall, after consulting
the Consultative Committee and with the
assent of the Council, establish a system of
production quotas, accompanied to the
necessary extent by the measures provided
for in Article 74.

2. The High Authority shall, on the basis of
studies made jointly with undertakings and
associations of undertakings, determine the
quotas on an equitable basis, taking account
of the principles set out in Articles 2, 3 and
4. It may in particular regulate the level of
activity of undertakings by appropriate
levies on tonnages exceeding a reference
level set by a general decision.’

It did so, secondly, by referring to its own
decisions and, in particular, its judgment of
11 May 1983, and to its judgment in
Walzstabl-Vereinigung  and  Thyssen AG,
cited above, from which it was clearly
apparent that Article 58 should be inter-
preted as requiring the assent of the Council
only for the establishment of the essential
Seatures of the guota system and that it was
for the Commission, acting under its own
powers, to lay down the details of the system
in order to determine the quotas on an
equitable basis.

18 — Case 244/81 Klockner Werke AG v Commission [1983]
ECR 1451.
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The Court of Justice went on to observe
that ‘the powers conferred on the
Commission by the ECSC Treaty would be
diverted from their lawful purpose if it
appeared that the Commission had made
use of them for the exclusive, or at any rate
the main, purpose of evading a procedure
specifically prescribed by the Treaty for
dealing with the circumstances with which it
1s required to cope. The same is true if the
Commission wrongly uses the procedure
laid down for the establishment of the quota
system and thereby fails to exercise its own
powers to adopt the rules which it considers
necessary fo ensure that the gquotas are
equitable. Finding, in that case, first, that
the adjustment which the Commission itself
considered necessary affected only the
quotas of a small number of undertakings
and not the quotas of an entire group of
undertakings  characterized by  their
structure and, secondly, that ‘it was fore-
seeable, once the system had been
introduced, that a particularly unfavourable
development on the export market might
require an adjustment of that ratio in order
to enable the Commission to comply with its
obligation to determine the quotas on an
equitable basis, the Court considered that
such an adjustment should therefore be
regarded as forming part of the details of
the system, for which the Council’s assent
was not necessary. It thus considered that
the applicant company bad been the victim of
a misuse of powers and therefore 1t
proceeded, first, to annul Ariicle 5 of
General Decision No 3485/85 ‘in so far as
it does not enable delivery quotas to be
fixed on a basis which the Commission
considers fair for undertakings having ratios
between their delivery quotas and
production quotas which are significantly
lower than the Community average’ and,
secondly, to annul the individual decisions
addressed by the Commission to Peine-Salz-
gitter fixing delivery quotas for that under-
taking for the first and second quarters of
1986 since those individual decisions, being
based on Article 5 of the general decision,
were necessarily vitiated in the same way.

(d) Finally, reference must be made to a third
Judgment of the Court of Justice delivered on
14 June 1988 in prockedings brought by
Hoogovens against the Gommission. 9

In that case, Hoogovens and the Federation
of Italian Steel Producers sought, on the
one hand, the annulment of Decision
No 1433/87 and, on the other, the
annulment of Articles 5, 6 and 17 of
Decision No 194/88, which extended the
system of monitoring and production quotas
for steel for the last time.

Decision No 1433/87, which was justfied
by the fall in exports to non-member
countries for 1986, by a deterioration in
export prices and by the fact that the distri-
bution of reference figures between under-
takings dating back several years could in
some cases be regarded as outdated (see
paragraph 12 of the judgment of the Court),
had been taken without the assent of the
Council being sought. By that decision, the
Commission had endeavoured to establish a
system which could be described as an
‘averaging’ system, authorizing under-
takings, to a limited extent, to convert
production quotas into delivery quotas each
quarter within a clearly defined category of
products, subject to a number of very
precise reservations. The Court, noting that
Article 5 of Decision No 194/88 had
repeated the provisions of Article 5 of
General Decision No 3485/85, referred to
the Peine-Salzgitter case cited above, Joined

19 — Jomed Cases 218/87 and 223/87, 72/88 and 92/88 [1989]
ECR 1711
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Cases 33/86, 44/86, 110/86, 226/86 and
285/86, before adding that it was the
responsibility of the Commission, in
compliance with that judgment, to adopt,
on its own responsibility, provisions
adjusting the I: P ratio to the extent
required by the situation on the export
markets with a view to ensuring an
equitable distribution of quotas. In the
absence of such a decision based on an
assessment by the Commission of the
situation on the export markets, the Court
could only find that the adjustment of the I:
P ratio made by Decision No 1433/87 did
not reflect what the Commission itself had
considered necessary in its 1985 communi-
cation to the Council to ensure the equitable
distribution required by Article 58(2).

The Court of Justice annulled that decision
on a second ground, namely that it had
been unlawfully based on Article 18 of
General Decision No 3485/85, which
allowed adjustments to be made if radical
changes occurred or unforeseen difficulties
were encountered, observing that the de-
terioration of the situation on the export
markets was known to the Commission
before General Decision No 3485/85 was
adopted and that it could not therefore
constitute a new circumstance enabling the
exceptional power conferred by Article 18
to be exercised.

Thus, for the same reasons as those set out
in the Peine-Salzgitter judgment, the Court
of Justice annulled, first, Article 1 of
Decision No 1433/87 and, secondly,
Article 5 of General Decision No 194/88,
which merely repeated Article 5 of General
Decision No 3485/85 which itself had been
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annulled, and Artcle 17 of Decision
No 194/88 which merely, in turn, repeated
Article 1 of Decision No 1433/87. It is
apparent both from the scheme of those
judgments and from perusal of the Opinion
of Mr Advocate General Lenz that those
articles were annulled only because they did
not make it possible to establish delivery
quotas on a basis which the Commission
regarded as equitable for the undertakings
for which the ratio between the production
quota and the delivery quota was substan-
tially lower than the Community average.

3. It is appropriate at this stage to examine
the relationship between the applicant and the
Commission before and after the annulling
Judgments of 14 July 1988

(a) Before the annulling judgments delivered
by the Court of Justice on 14 July 1988 in
proceedings commenced respectively on
22 April 1985 and 7 February 1986 —by
all indications the parties considered that
the proceedings would be completed before
the quota system came to an end — the
applicant, concerned to keep proceedings to
a minimum, had exchanged letters with the
Commission with a view to limiting the
differences between them.

Thus, with respect to the reference to
Article 14 of General Decision No 234/84,
the applicant, after lodging its application
which related to the individual negative
decision received by it with respect only to
the first quarter of 1985, sent a letter to the
Commission on 11 July 1985 suggesting,
first, that it would refrain from bringing an
action against the new decision refusing an
adjustment which had just been notified to
it (on 11 June 1985) for the second quarter
of 1985 and, secondly, that the Commission
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should reserve its decision on the
applications for adjustments for the third
and fourth quarters of 1985 untl the Court
of Justice had given judgment in Case
103/85. In its reply of 12 July 1985, the
Commission confirmed that, once judgment
had been given by the Court in Case
103/85, it would without delay draw the
consequences and adopt a decision in order
to modify, if necessary, the decisions
previously taken by it. The Commission also
confirmed that it would reserve formal
decisions on the requests made under
Article 14 as from the third quarter of 1985
unti! the Court had given judgment.

The applicant followed exactly the same
approach regarding the failure to adjust its
I: P ratio, relying upon the alleged illegality
of Article 5 of General Decision
No 3485/85. After bringing its action on
7 February 1986 against both General
Decision No 3485/85 and the individual
decisions adopted for its implementation,
which fixed its delivery quotas for the first
and second quarters of 1986, it wrote to the
Commission on 23 April 1986 with a view
to avoiding a build-up of cases dealing with
identical disputes. The same problem arose
for the following quarters, throughout the
period of validity of General Decision
No 3485/85, and the applicant considered
that it would be appropriate for the
Commission, once the Court of Justice had
given judgment, to draw the consequences
without delay, taking account of the
grounds of that judgment, so as to modify
not only the individual decisions which had
been challenged but also all subsequent indi-
vidual decisions on delivery quotas for the
later quarters. The Commission reacted
favourably to that request, stating that it
would ‘without delay draw the necessary
consequences having regard to the grounds

of the judgment and will, if necessary,
modify the decisions taken by it previously.
This applies to the first quarter of 1986 and
to the following quarters’.

(b) The relationship between the parties de-
teriorated somewbat after the judgments
of 14 July 1988.

The applicant maintains that, shortly after
those judgments were delivered, it expected
1o obtain, pursuant to the first paragraph of
Article 34 of the ECSC Treaty, compen-
sation or equitable redress for the harm
which it considered that it had suffered as a
result  of the Commission’s unlawful
decisions. A number of meetings were
therefore held in August and September
1988 between representatives of the
applicant and Commission officials. The
applicant was then told that since the quota
system had ceased to exist on 30 June 1988,

the Commission no longer had the
necessary resources to pay financial
compensation and could not provide

compensation in kind either. There was then
an exchange of letters in December 1988
between the management of Peine-Salz-
gitter and  representatives of  the
Commission, which produced no positive
results. Further discussions were then held
but they too were unsuccessful.

Finally, on 7 March 1989 the chief
executive of the applicant company sent a
lecter to the Vice-President of the
Commission, Mr Bangemann, in which he
referred, first, to the seriousness of the harm
suffered, secondly, to the fact that the
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Commission had so far responded to the
applicant’s claims only with polisical and
financial arguments but not with legal
reasoning and, thirdly, that if no amicable
solution were arrived at in the form of
substantial redress, the company could not
in any circumstances waive its right to fair
compensation.  Finally, the applicant
considered that the period laid down in
Article 34 of the ECSC Treaty for the
necessary steps to be taken to comply with
judgments of the Court would expire after
Easter, the implication being that after that
date an action for compensation would be
brought.

By letter of 14 june 1989, the Vice-
President of the Commission refused that
request, stating, first, that there was a series
of technical obstacles to calculation of the I:
P ratio for the various quarters in question;
secondly, that the Court of Justice had not
yet delivered all the relevant judgments and
that therefore the calculations could not be
made and finally, above all, that the
Commission denied the existence of any
direct harm caused to the undertaking by a
fault of such a nature as to render the
Community liable.

Under those circumstances, the applicant
company lodged the application initiating
the present proceedings, which was received
on 3 July 1989 — with the result that there
can be no problem, in any event, of the
action being time barred.

I shall likewise not dwell on the problem of
the jurisdiction of the Court of First
Instance, since, pursuant to Article 14 of the
Council decision of 24 October 1988 estab-
lishing a Court of First Instance of the
European Communities, it was the Court of
Justice  iself  which, by order of
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15 November 1989, which is binding on the
Court of First Instance in that respect,
referred the case to the Court of First
Instance.

4. The forms of order sought

(a) The applicant claims that the Court
should:

1. declare that the following decisions of
the Commission involve a fault of such a
nature as to render the Community

liable:

(a) Article 5 of the general Commission
Decision (ECSC) No 3485/85 of
27 November 1985, in so far as it
does not allow the Commission to fix
delivery quotas which it considers
appropriate for those undertakings in
which the ratio of delivery quota to
production quota was appreciably
lower than the Community average;

(b) the individual Commission decisions
of 30 December 1985 and 21 March
1986, addressed to the applicant, in
so far as they fix the applicant’s
delivery quotas for  product
categories Ia, Ib, Ic and III for the
first and second quarters of 1986;

(c) the individual decisions addressed to
the applicant fixing the applicant’s
delivery quotas for  product
categories Ia, Ib, Ic and III for the
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third quarter of 1986, and all the
subsequent quarters unul the second
quarter of 1988 inclusive;

the Commission’s decision  of
11 June 1985 refusing to adjust the
applicant’s quotas for products in
category III for the first quarter of
1985, pursuant to Article 14 of
general Decision No 234/84/ECSC;

(d)

(e) the subsequent decisions of the
Commission refusing to adjust the
applicant’s quotas for category III
products for the second, third and

fourth quarters of 1985 pursuant to

Arucle 14 of general Decision
No 234/84/ECSC;
2. order the Commission to pay the

applicant DM 73 065 405 together with
accumulated interest until the expiry of
the quota system (on 30 June 1988),
amounting to DM 8 079 885 and interest
at 6% running from 1 July 1988;

3. order the Commission to pay the costs.

(b) The Commission contends that the
application should be dismissed and the
applicant be ordered to pay the costs.

5. It is appropriate at this stage, having
regard to the foregoing claims, to summarize
the unlawful acts criticized by the Court of
Justice in its three judgments of 14 July 1988
and 14 June 1989 with respect both to the

general decisions and to the individual

decisions.

— For the year 1985, the Court of Justice
held, in its judgment of 14 July 1988 in
Case 103/85, that the individual decision
refusing to adjust pursuant to Article 14 of
General  Decision  No 234/84  the
applicant’s quotas for Category III products
for the first quarter of 1985 was based on
an unlawful misapplication of the said
Article 14 and should therefore be annulled
(that annulment corresponds o the
applicant’s claims under 1(d)).

— By contrast, for the second, third and
fourth quarters of 1985, the applicant,
having regard to the abovementioned
exchange of leters with the Commission,
did not bring an action. The Commission
does not deny that its three individual
decisions refusing to adjust the quotas for
those quarters were vitiated in the same way
as the annulled decision of 11 June 1985,
but those decisions were not annulled (those
decisions are referred to in paragraph 1(e)
of the claims seeking a finding of liability).

— In its judgment of 14 July 1988 in
Joined Cases 33/86, 44/86, 110/86, 226/86
and 285/86, the Court of Justice annulled,
first, Article 5 of General Decision
No 3485/85 and the individual decisions
addressed to the applicant by the
Commission, in so far as they fixed its
delivery quotas for Categories Ia, Ib, Ic and
III for the first and second quarters of 1986
(those annulment decisions thus correspond,
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as regards the matter of liability, to the
applicant’s claims under 1(a) and 1(b)).

— The problem is somewhat more
complicated in the case of the applicant’s
claims under 1(c) which seek a declaration
from this Court that several individual
decisions of the Commission are vitiated by
a fault of such a nature as to render the
Community liable. They are, first, individual
decisions addressed to the applicant, fixing
its delivery quotas, again for Categories Ia,
Ib, Ic and III, for the third quarter of 1986
and, secondly, similar individual decisions
concerning the subsequent quarters, up to
the second quarter of 1988 inclusive, that is
to say the fourth quarter of 1986, all four
quarters of 1987 and the first two quarters
of 1988.

For those eight quarters, the applicant
secured no annulment decision, once again
because, as it stated, it was concerned to
keep proceedings to a minimum. But the
Commission does not deny that, for all
those quarters, the individual decisions
fixing the applicant’s delivery quotas for the
categories of products in question are
vitiated by the same illegality as that to
which the Court referred in its abovemen-
tioned judgment of 14 July 1988.

That clearly applies to the individual
decisions for the third and fourth quarters
of 1986, which are based directly on Article
5 of General Decision No 3485/85, which
was itself annulled.
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That also applies to the four quarters of
1987, for which the applicant’s delivery
quotas were fixed on the basis of Decision
No 1433/87, which applied as from
1 January 1987. And, in its judgment of
14 June 1989, cited above, the Court of
Justice annulled Decision No 1433/87 in so
far as it did not allow the adjustment of the
I: P ratio required to ensure an equitable
distribution of the quotas, as required by
Article 58(2).

Finally, that also applies to the individual
decisions which fixed the applicant’s
delivery quotas for the first two quarters of
1988, in other words until the quota system
came to an end, since in its judgment of
14 June 1989, cited above, the Court of
Justice annulled Articles 5 and 17 of the last
Commission decision extending the quota
system, namely Decision No 194/88, on the
grounds, first, that Article 5 of General
Decision No 194/88 merely repeated the
terms of Article 5 of General Decision
No 3485/85, which itself had been annulled
by the judgment of 14 July 1988 and,
secondly, that Article 17 of General
Decision No 194/88 itself merely repeated
the provisions of Decision No 1433/87,
which had itself been annulled.

The effect of those annulment decisions erga
omnes having been established, this Court
cannot disregard the new legal situation
thus created by the judgment of the Court
of Justice of 14 June 1989 partcularly
since, once again, the Commission has not
even contended that its individual decisions
adopted in 1987 and 1988 were not vitiated
in the same way as the 1986 decisions which
were annulled by the Court of Justice.
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To summarize, the applicant asks the Court
to find that, first, Article 5 of General
Decision No 3485/85, which has been
annulled, and, secondly, fourteen individual
decisions fixing the applicant’s delivery
quotas from 1 January 1985 1o 30 June
1988, are vitiated by a fault of such a nature
as to render the Community liable; in the
abovementioned decisions of the Court of
Justice, the applicant secured the annulment
of only three of those fourteen individual
decisions.

Throughout the currency of the quota
system, situations of that kind were resolved
fairly simply by the Commission’s granting
additional quotas to companies which had
successfully pleaded their cases before the
Court of Justice. That restitution in kind,
moreover, is in conformity with the concept
of ‘equitable redress’ referred to in the first
paragraph of Article 34 of the Treaty. But,
in the circumstances of the present case,
since the Court’s judgments of 14 July 1988
and 14 June 1989 were delivered after the
quota system came to an end, the partes
can no longer contemplate reparation in
kind (even though the Commission has,
rather dubiously, claimed that it could
revert to a voluntary system of quotas,
based on Article 46 of the Treaty).

That is why the applicant has brought the
present action, based simultaneously — an
essential point — on Article 34 and Article 40
of the ECSC Treaty, in which it does not
seek any annulment but, first, claims that
the Court should find that all the
abovementioned general and individual
decisions of the Commission are vitiated by
a fault of such a nature as to render the
Community liable and, secondly, that the
Commission be ordered to pay the applicant

a sum of over DM 73 million. It is this
specific situation which accounts for the
difficulty of the present case, having regard
in particular to the lack of any precedent
and to the various objections of inadmissi-
bility raised by the Commission.

II — The problems of admissibility arising in
the present action in relation to both Article
34 and Article 40 of the ECSC Treaty

The applicant has based its action prin-
cipally on Article 34 and, in the alternative,
on Article 40 of the ECSC Treaty. It is
appropriate to reproduce those articles.

The first paragraph of Article 34 provides:

‘If the Court declares a decision or recom-
mendation void, it shall refer the matter
back to the High Authority. The High
Authority shall take the necessary steps to
comply with the judgment. If direct and
special harm is suffered by an undertaking
or group of undertakings by reason of a
decision or recommendation held by the
Court to involve a fault of such a nature as
to render the Community liable, the High
Authority shall, using the powers conferred
upon it by this Treaty, take steps to ensure
equitable redress for the harm resulting
directly from the decision or recommen-
dation declared void and, where necessary,
pay appropriate damages.’

The second paragraph reads as follows:
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‘If the High Authority fails to take within a
reasonable time the necessary steps to
comply with the judgment, proceedings for
damages may be instituted before the
Court”

The first paragraph of Article 40, only that
paragraph being relevant here, provides:

‘Without prejudice to the first paragraph of
Article 34, the Court shall have jurisdiction
to order pecuniary reparation from the
Community, on application by the injured
party, to make good any injury caused in
carrying out this Treaty by a wrongful act
or omission on the part of the Community
in the performance of its functions.’

It is appropriate to consider successively the
objections of inadmissibility raised by the
Commission, under both Article 34 and
Article 40 of the ECSC Treaty.

A — The objections of inadmissibility
concerning the applicability of Article 34 of
the Treaty to the present case

The Commission raises three objections of
inadmissibility under this heading:

— the absence of an annulling decision for
11 of the 14 quarters in question;

~ the impossibility of making simultaneous
claims for annulment and compensation;
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— the absence in the annulling judgments
delivered by the Court on 14 July 1988
of any finding that the annulled
decisions are vitiated by a fault of such a
nature as to render the Community

liable.

1. The absence of an annulling decision

The Commission contends that the claim for
redress based on the second paragraph of
Article 34 of the ECSC Treaty is inad-
missible in so far as it concerns the indi-
vidual decisions for the last three quarters of
1985, the third and fourth quarters of 1986,
all four quarters of 1987 and the first two
quarters of 1988, since those decisions were
not the subject of a prior annulment
decision.

The applicant, whilst recognizing that as a
general rule the existence of an annulment
decision is a precondition for the admissi-
bility of an application based on the second
paragraph of Article 34 of the ECSC
Treaty, claims that in the present case that
condition does not need to be satisfied. In
the first place, because of the exchange of
letters between the parties and the formal
assurances given by the Commission in
response to the letters which were sent by
the applicant in its concern to keep
proceedings to a minimum; secondly, by
reason of the fact that the Commission frus-
trated the legitimate expectations of the
applicant; and finally, because, simply by
reason of the subsequent annulment of
Article 5 of General Decision No 3485/85
on which they were based, the individual
decisions fixing quotas for the period
from July 1986 to June 1988 did not
become final after the expiry of the period
of one month provided for in Article 33 of
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the Treaty. Accordingly, those individual
decisions are themselves void.

It seems to me that the Commission’s
objection of inadmissibility i1s well founded
on this point. It appears from the very terms
of Article 34 that an action for compen-
sation 1s not admissible in the absence of an
annulment decision obtained previously on
the basis of the second paragraph of Article
33, as far as the undertakings or associ-
ations referred w0 in Arucle 48 are
concerned. Indeed, Article 34 begins with
the words ‘if the Court declares a
decision .. .void’ and that conditon is
repeated, in case it should be necessary, at
the end of the first paragraph, in the
following phrase: ‘...steps to ensure
equitable redress for the harm resulting
directly from the decision or recommen-
dation declared woid ...’. And it is
undisputed that, for 11 of the 14 quarters in
question, the applicant secured no judgment
declaring void the individual decisions fixing
its quotas. The applicant’s efforts to evade
this objection of inadmissibility are entirely
unconvincing.

It is appropriate to ask four questions in
that regard: in the first place, was a contract
governed by public law entered into, as the
applicant maintains? Secondly, did the
Commission formally commit itself to
making pecuniary reparation? Thirdly, was
there any breach of the principle of the
protection of legitimate expectations?
Finally, are the individual decisions which
were not annulled void merely by virtue of
the annulment of Article 5 of Decision
No 3485/85?

(a) It seems clear to me that the exchange of
correspondence in question certainly does not

constitute a contract governed by public law.
This idea of a contract governed by public
law, concluded by or on behalf of the
Community, is expressly referred to in
Article 42 of the ECSC Treaty and has a
very precise meaning: in particular, for a
contract to exist, the parties must be ad idem
and that fact must derive from a
commitment  contracted by  persons
empowered to take a decision on behalf of
the Commission. Although in both cases,
the applicant’s lawyer was certainly
empowered to bind the applicant, the
Commission’s replies, given by Professor
Wagenbaur on 12 July 1985 and 16 May
1986, cannot rank as a commitment for the
purposes of a contract governed by public
law and binding on the Community, since
they were not capable, by virtue either of
their form or content, of giving rise to such
effects. 20

(b) Secondly, did the Commission give formal
assurances constituting a commitment to make
any pecuniary reparation? A reading of the
exchange of correspondence in question
shows that it did not.

With respect to the period from the second
quarter to the fourth quarter of 1985, the
letter from the applicant’s lawyer to the
Commission of 11 July 1985 merely
suggests that the applicant would not bring
an action in respect of the second, third and
fourth quarters of 1985, provided that, once
the Court had given judgment in Case
103/85, the Commission adopted a fresh
decision within a short period, in
conformity with the grounds and operative
part of that judgment. As for Professor
Wagenbaur’s reply of 12 July 1985, it

20 — See in that connecuon the judgment in Joined Cases 42/59
and 49/59 Société Nouvelle des Usines de Pontheue,
Acteries du Temple (Snupat) v High Authoruy [1961)
ECR 53
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