JUDGMENT OF 18. 7. 2005 — CASE T-241/01

JUDGMENT OF THE COURT OF FIRST INSTANCE (Third Chamber)
18 July 2005"

In Case T-241/01,

Scandinavian Airlines System AB, established in Stockholm (Sweden), repre-
sented by M. Kofmann, lawyer, with an address for service in Luxembourg,

applicant,

Commission of the Furopean Communities, represented by P. Oliver and W.
Wils, acting as Agents, with an address for service in Luxembourg,

defendant,

APPLICATION for annulment of Article 2 of Commission Decision 2001/716/EC of
18 July 2001 relating to a proceeding pursuant to Article 81 EC and Article 53 EEA
(COMP.D.2 37.444 — SAS/Maersk Air and COMP.D.2 37.386 — Sun-Air versus
SAS and Maersk Air) (O] 2001 L 265, p. 15), in so far as it fixes the fine imposed on

* Language of the case: English.
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the applicant at EUR 39 375 000, and, in the alternative, an application for the
reduction of that fine,

THE COURT OF FIRST INSTANCE
OF THE EUROPEAN COMMUNITIES (Third Chamber),

composed of J. Azizi, President, M. Jaeger and F. Dehousse, Judges,

Registrar: D. Christensen, Administrator,

having regard to the written procedure and further to the hearing on 24 June 2004,

gives the following

Judgment

Legal context

According to Article 4(1) of Council Regulation No 3975/87 of 14 December 1987
laying down the procedure for the application of the rules on competition to
undertakings in the air transport sector (O] 1987 L 374, p. 1; ‘the Regulation’), which
applied at the time of the facts of the case, where the Commission finds there has
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been an infringement of Article 81(1) of the Treaty, it may by decision require the
undertakings concerned to bring it to an end.

Article 12(2) of the Regulation states that the Commission may, by decision, impose
fines on undertakings or associations of undertakings from EUR 1 000 to EUR
1 000 000, or a sum in excess thereof but not exceeding 10% of the turnover in the
preceding business year of the undertakings participating in the infringement, where
either intentionally or negligently they have infringed Article 81(1) of the Treaty. In
fixing the amount of the fine, regard must be had both to the seriousness and to the
duration of the infringement.

In a notice published in the Official Journal (O] 1998 C 9, p. 3), the Commission set
out guidelines for the calculation of fines imposed pursuant to Article 15(2) of
Council Regulation No 17 of 6 February 1962, First Regulation implementing
Articles [81] and [82] of the Treaty (O], English Special Edition 1959-1962, p. 87;
‘Regulation No 17’) and Article 65(5) of the ECSC Treaty (‘the Guidelines’).

In its Notice of 18 July 1996 on the non-imposition or reduction of fines in cartel
cases (O] 1996 C 207, p. 4; ‘the leniency notice’), the Commission stated the
conditions under which undertakings cooperating with it during its investigation
might be spared a fine or have its amount reduced.

Background to the dispute

Scandinavian Airlines System AB (‘SAS” or ‘the applicant’), the largest airline in
Scandinavia, is a consortium controlled by SAS Sverige AB, SAS Danmark A/S and
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SAS Norge ASA, each of those undertakings being, in turn, owned as to 50% by the
State and 50% by the private sector. SAS is part of the Star Alliance and serves 105
scheduled destinations (40 within Scandinavia, 56 in the rest of Europe and nine
outside Europe). Its turnover, according to its annual report for 2000, was EUR
4 917 000 000.

Maersk Air A/S is a Danish airline owned by the A.P. Maller group, which is also
active in other sectors such as shipping, oil and gas. The A.P Moller group also
controls Maersk Air Ltd UK. Maersk Air A/S and Maersk Air Ltd together form the
Maersk Air group, whose turnover in 2000 was EUR 458 600 000. Maersk Air A/S
(hereinafter ‘Maersk Air’) operates four Danish domestic routes and 15 scheduled
international routes to and from Copenhagen and Billund.

By letter of 8 March 1999, SAS and Maersk Air notified the Commission of a
cooperation agreement, dated 8 October 1998, and five ancillary agreements in
order to obtain negative clearance and/or an exemption under Article 3(2) and
Article 5 of the Regulation.

The cooperation agreement, which entered into force on 28 March 1999, includes
two main aspects, namely:

(a) code-sharing on a number of Maersk Air routes, four domestic routes and nine
international routes, allowing SAS to market seats on the code-shared flights;
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(b) participation in a frequent flyer programme, allowing Maersk Air passengers to
earn points on SAS’s frequent flyer programme (the ‘EuroBonus’ programme),
and, conversely, allowing EuroBonus members to exchange points obtained by
them for Maersk Air flights. The cooperation in respect of the frequent flyer
programme covers all of Maersk Air’s routes.

The five ancillary agreements provide the technical and financial details necessary to
implement the two aspects of the main agreement.

On 23 November 1998, a small Danish airline, Sun-Air of Scandinavia, submitted a
complaint to the Commission, which was registered on 7 January 1999, against SAS
and Maersk Air.

In the course of its preliminary enquiry, the Commission found that the notice
reflected only partially the agreements concluded between the two undertakings.
According to the Commission, the coming into force of the cooperation agreement
coincided with the withdrawal by Maersk Air from the Copenhagen-Stockholm
route, on which it had been competing with SAS until that time. Furthermore, it also
emerged that, at the same time, SAS ceased to operate between Copenhagen and
Venice, just as Maersk Air began to operate on that route. Finally, SAS withdrew
from the Billund-Frankfurt route, leaving Maersk Air the only carrier on that route.
None of those entrances and withdrawals had been notified to the Commission.

By decision of 9 June 2000, the Commission ordered SAS, Maersk Air and the A.P.
Moller group to submit to an investigation pursuant to Article 14(3) of Council
Regulation No 17 and Article 11(3) of the Regulation.
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The documents discovered during the inspection, which took place on 15 and 16
June 2000, confirmed that the agreement between SAS and Maersk Air was broader
than the one which the parties had notified to the Commission. The documents
showed that, pursuant to an agreement not notified to the Commission, first, SAS
undertook not to operate on Maersk's routes out of jutland while Maersk undertook
not to launch services on routes from Copenhagen which SAS operated or wished to
operate, and, secondly, Maersk Air had withdrawn from the Copenhagen-Stockholm
route and SAS from the Copenhagen-Venice and Billund-Frankfurt routes, each
company leaving the other as sole operator on those routes.

On 22 June 2000, Maersk Air voluntarily submitted to the Commission additional
information that had been kept at the home of one of its former employees.

By letter of 24 August 2000, in response to a Commission request for information of
1 August 2000, SAS sent the Commission a volume with the title ‘private files’. By
letter of 13 September 2000, SAS sent two additional files that had appeared after
certain employees returned from their holidays.

By letter of 12 October 2000, SAS and Maersk Air submitted a supplementary
notification so that the Commission could take account of changes in their
cooperation, in particular concerning the two companies’ traffic planning,.
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On 31 January 2001, the Commission initiated proceedings under Article 81 EC and
Article 53 of the European Economic Area (‘EEA’) Agreement and sent a statement
of objections to SAS and Maersk Air, in accordance with Articles 3(1) and 16(1) of
the Regulation. The statement of objections related to the non-notified aspects of
the cooperation that the Commission discovered as a result of the inspection and to
those notified aspects that could not be understood in isolation from the non-
notified aspects, such as the cooperation on the Billund-Frankfurt and Copenhagen-
Venice routes. In the statement of objections, the Commission took the preliminary
view that SAS and Maersk Air had infringed Article 81 of the Treaty and Article 53
of the EEA Agreement and that that infringement of Community law could be
regarded as very serious. The Commission also informed the parties that it intended
to impose fines.

In their separate responses to the statement of objections, both dated 4 April 2001,
the parties to the cartel acknowledged the facts and the existence of the
infringements as described in the statement of objections and stated that they did
not wish to request an oral hearing.

SAS and Maersk Air did, however, make observations limited to factors capable of
affecting the calculation of the fine, such as the seriousness and the duration of the
infringements.

At the end of the proceedings the Commission adopted Decision 2001/716/EC of 18
July 2001 relating to proceedings pursuant to Article 81 of the EC Treaty and Article
53 of the Agreement on the European Economic Area (Case COMP.D.2 37.444 —
SAS/Maersk Air and Case COMP.D.2 37.386 — Sun-Air versus SAS and Maersk
Air) (OJ 2001 L 265, p. 15; ‘the contested decision’).
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The operative part of the contested decision reads:

‘Article 1

... SAS and ... Maersk Air have infringed Article 81 of the Treaty and Article 53 of
the EEA Agreement, by agreeing to:

(@) an overall market-sharing agreement, according to which SAS would not
operate on Maersk Air’s routes out of Jutland and Maersk Air would not be able
to launch services on routes from Copenhagen which SAS operates or wishes to
operate, and an agreement to respect the share-out of the domestic routes;

(b) specific market-sharing agreements regarding individual international routes,
and in particular:

(i) the agreement pursuant to which Maersk Air would cease flying between
Copenhagen and Stockholm as from 28 March 1999 and obtain compensa-
tion for its withdrawal;

(ii) in compensation for Maersk Air’s withdrawal from the Copenhagen-
Stockholm route, the agreement pursuant to which SAS would stop
operating between Copenhagen and Venice at the end of March/beginning
of April 1999 and Maersk Air would start operations on the route at the
same moment;
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(iii)the agreement according to which SAS would stop flying on the Billund-
Frankfurt route in January 1999.

Article 2

For the infringements referred to in Article 1(a), a fine of EUR 39 375 000 shall be
imposed on SAS, and a fine of EUR 13 125 000 shall be imposed on Maersk Air ...’

Procedure and forms of order sought

By application lodged at the Registry of the Court of First Instance on 2 October
2001, the applicant brought the present action.

On receiving the report of the Judge-Rapporteur, the Court of First Instance (Third
Chamber) decided to open the oral procedure and, by way of measures of
organisation of procedure, asked the parties to reply to certain questions in writing
and to supply various documents. The parties acceded to those requests within the
time-limit set.

The parties presented oral argument and replied to questions of the Court of First
Instance at the hearing on 24 June 2004.
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The applicant claims that the Court should:

— partially annul the Commission’s decision of 18 July 2001, in so far as the
amount of the fine imposed in Article 2 is excessive;

— alternatively, reduce the fine by as much as it considers appropriate;

— order the Commission to pay the costs.

The Commission contends that the Court should:

— dismiss the application;

~ order the applicant to pay the costs.

In its rejoinder, the Commission argues that the applicant is challenging certain
considerations concerning the scope and the nature of the infringement, whereas it
stated in its application that it was not challenging the circumstances of the
infringement and obtained a 10% reduction in the fine for not substantially
contesting the facts appearing in the statement of objections. The Commission
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considers that, by doing so, the applicant has acted in an improper manner
warranting an increase in the amount of the fine, and points out that the Court has
the power to take such a measure in accordance with its power to make any order
that may be required by the justice of the case.

Law

As a preliminary observation, the applicant emphasises that it does not challenge the
contested decision in so far as it found SAS in breach of the competition rules, but
merely challenges certain factors capable of affecting the calculation of the fine.

The applicant makes three pleas in law in support of its application. The first plea
alleges infringement of Article 12(2) of the Regulation and the Guidelines and
concerns the assessment of the seriousness of the infringement. The second plea
alleges infringement of Article 12(2) of the Regulation and concerns the
determination of the duration of the infringement. In the third plea, the applicant
submits that the Commission failed to take account, or incorrectly took account, of
attenuating circumstances that should have led to a larger reduction in the basic
amount of the fine.

The first plea, alleging misassessment of the seriousness of the infringement

Arguments of the parties

The applicant argues that the Commission infringed Article 12 of the Regulation
and the Guidelines by categorising the infringements committed by the applicant as
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‘very serious’, whereas they were only ‘serious’. This plea consists of five parts,
concerning the categorisation of infringements, their actual impact, their geographic
scope, the profits derived from them, and the turnover figures to be taken into
account.

— The first part, concerning the classification of infringements

First, the applicant submits that its infringements are less serious than those
normally characterised as ‘very serious’ by the Commission. In Commission
decisions, particularly those referred to in the Guidelines, and in the case-law of the
Court of Justice and the Court of First Instance, infringements classified as’ very
serious’ invariably involve the whole or at least a very substantial part of the
common market as well as substantial actual damage to competition in that market.
The applicant argues that, although the Guidelines state that market-sharing can
constitute a very serious infringement, the only ones that have been categorised as
such have been widespread cartels, conducted over a long period of time. It refers, in
that regard, to more recent cases also involving market sharing, such as, for
example, ‘Lysine’,'Seamless Steel Tubes’ and ‘District Heating Pipes’. However, in the
present case, in spite of the relative importance of certain air routes, the non-
notified aspects of the cooperation did not have such extensive or serious effects.

The applicant notes that the Court of Justice has held that when assessing the
seriousness of an infringement regard must be had to a large number of factors, the
nature of which will vary in relation to the type of infringement and the
circumstances of each case (Joined Cases 100/80, 101/80, 102/80 and 103/80
Musique Diffusion frangaise and Others v Commission [1983] ECR 1825, paragraphs
120 and 129). The applicant, while acknowledging that the Commission has a
certain amount of discretion in determining the seriousness of an infringement,
considers that that discretion has been substantially restricted by the adoption of the
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Guidelines. Although the Commission’s methodology under its Guidelines does deal
with factors other than the nature of the infringement, the assessment of the
seriousness of the infringement cannot be based solely on the characterisation of the
infringement irrespective of its impact. On the contrary, it submits, the fact that an
‘obvious’ or ‘per se’ infringement, such as market-sharing, clearly falls within the
scope of Article 81(1) EC does not have any direct bearing on the seriousness of the
infringement for the purposes of calculating the amount of the fine.

The applicant considers, secondly, that the present case should be compared to the
Greek Ferries case (Commission Decision 1999/271/EC of 9 December 1998 relating
to proceedings pursuant to Article [81] of the EC Treaty — IV/34.466) (O] 1999 L
109, p. 24), which concerned a price-fixing agreement for roll-on and roll-off
services on routes between Greece and Italy and where, whilst holding that that type
of agreement constituted, by its nature, a very serious breach of Community law, the
Commission nevertheless concluded, in the light of the limited actual impact of the
infringement on the market, of the fact that the parties did not apply all the
agreements in full but engaged in price competition through discounting, and of the
fact that that infringement produced its effects only within a limited part of the
common market, that the infringement in question was a ‘serious’ and not a ‘very
serious’ breach of Community competition rules.

The applicant submits that, in the present case, the Commission did not provide
evidence of the alleged effects of the agreement, or explain their impact when it
stated that the market-sharing between the two undertakings affected many other
routes. The applicant complains in particular that the Commission did not define
more than three markets in the present case (i.e. the Copenhagen-Stockholm,
Copenhagen-Venice and Billund-Frankfurt routes).

The seriousness of an infringement depends both on geography and on the number
of people affected, and to rely solely on the first criterion results in the aviation
industry being treated more harshly than, for example, the maritime industry. The
applicant notes that the number of people flying on the three routes identified by the
Commission, i.e. 1082000 passengers, makes the infringement in question
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comparable to the facts of the ‘Greek Ferries’ case, where the number of passengers
was 1258000. In both cases the numbers of passengers are relatively low in
comparison to the totality on routes within, and to and from, the EEA. Similarly, the
contested agreement in the present case affected only the three routes that the
Commission specifically defined, as is testified in particular by the fact that the
parties failed to agree a cooperative arrangement in relation to the Copenhagen-
Birmingham route.

By contrast, comparison of the geographic impact of the infringements in the
present case with the Volkswagen case (Commission Decision 98/273/EC of 28
January 1998, relating to proceedings pursuant to Article 85 of the EC Treaty,
1V/35.733 — VW) (O] 1998 L 124, p. 60), is meaningless in so far as the method of
market definition differs for each of the two sectors, namely air transport for the first
and vehicle distribution for the second. Furthermore, the fact that, in the
Volkswagen case, the Commission classified the infringement as very serious even
though Italy, Germany and Austria were the only countries affected, is irrelevant
considering the disparity in size between those three countries and Denmark.

Thirdly, and finally, the applicant claims that the Commission, although it
categorised the infringements committed by SAS and Maersk Air as ‘very serious’,
set the basic fine at EUR 14 000 000 for Maersk Air. Since the Guidelines state that
the basic amount for fines for very serious infringements begins at EUR 20 000 000,
the applicant considers that the Commission’s attitude is inconsistent and that the
infringements committed by each of the parties to the agreement should be
categorised as serious.

— The second part of the plea, concerning the actual impact of the infringements

The applicant submits that the infringements for which it is jointly responsible had
little, if any, negative effects on the markets in question. The applicant states in that
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regard that the changes made in the parties’ traffic programmes were fully justified
by sound economic and commercial considerations, with the result that unilateral
decisions would have led to the same changes. It notes that SAS made considerable
losses on the Copenhagen-Venice and Billund-Frankfurt routes just as Maersk Air
made losses on the Stockholm-Copenhagen route,

The applicant concedes that the Copenhagen-Stockholm route was used as a
‘bargaining object’ during negotiations, but it notes that it would have been to its
benefit had Maersk Air remained on the route with approximately four daily flights,
since it is not able alone profitably to exploit the full potential of feeder traffic
between Stockholm and its main hub in Copenhagen.

The applicant submits that there is nothing to suggest that fares have risen
disproportionately on the routes covered by the parties’ cooperation. Account must
be taken of the effect on prices for a correct assessment of the seriousness of an
infringement, or, at the very least, evidence should be adduced in relation to the
effect on traffic volume. The applicant submits, in that regard, that a study that it
commissioned by the Lexecon consultancy firm to show the actual impact of the
agreement on routes out of Denmark other than the three routes referred to by the
Commission shows that, on those routes, the effect of the agreement in weakening
the threat of potential competition was small and had only a minimal impact on
fares. A comparison between the Copenhagen-Stockholm route and the Copenha-
gen-Oslo and Stockholm-Oslo routes in relation to fares charged from January 1998
to March 2000, for certain types of ticket, shows that fares on the three routes, two
of which are unaffected by Maersk Air, developed similarly.

The applicant submits that the travelling public benefits in a number of ways from
its cooperation with Maersk Air. Since the inspection, SAS’s cooperation with
Maersk Air has been limited to the ‘legitimate’ areas of the parties’ cooperation such
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as code sharing, frequent flyer pro-gramme, ground handling and hosting services.
The applicant is of the opinion that the travelling public benefits substantially from
the cooperation, such benefits including, for example, the opening or re-opening of
new routes, for example between Copenhagen and Athens, Venice, Istanbul and
Cairo and between Billund and Dublin, as well as an increase in the frequency of
flights and better connections on existing routes.

The applicant notes that none of the parties have taken or implemented any decision
which is not in its own best interests. Thus, in the spring of 2000, when the parties
could not come to any agreement on the Copenhagen-Birmingham route, they
decided to enter into direct competition on the route that Maersk Air operated with
British Airways.

Finally, the applicant submits that only a limited part of the common market was
affected, even though the parties used general language to describe the market-
sharing arrangement. First, there is no evidence to suggest that, in the absence of the
contested agreement, the parties would have acted any differently on any route other
than the three specified routes. Secondly, even on the three routes identified by the
Commission, the changes made in the parties’ traffic programmes were inevitable.

— The third part of the plea, concerning the geographic scope of the infringement

The applicant considers that the statement in paragraph 91 of the contested decision
that ‘the affected geographic market therefore extends over the EEA and beyond’ is
unclear and inconsistent. Such a statement would appear to define the geographic
market as the geographic area within which the effects of the infringement had some
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impact. The applicant notes that, in paragraph 28 of the contested decision, the
Commission states that every combination of a point of origin and a point of
destination should be considered to be a separate market from the customer’s
viewpoint, The Commission’s usual market definition in air transport cases lends
itself to identifying not a spatial geographic market but rather linear point-to-point
connections. The applicant submits that, save for the three contested markets
(Copenhagen-Stockholm, Copenhagen-Venice and Billund-Frankfurt), the Commis-
sion has failed to define any other market and merely referred to broad categories by
mentioning a large but indeterminate number of routes to and from Copenhagen
and Billund. The Commission has therefore failed to identify and delineate any more
than three markets.

In any event, the Commission did not prove the existence of a market covering the
whole of the EEA and beyond. The Commission did not provide reasons as to why
all routes to and from Denmark are or could have been affected by the agreement.

Furthermore, the area described by the Commission encom-passes many other
routes on which neither Maersk Air nor SAS are active and which do not depart or
terminate in Denmark. In relation to those routes also, the Commission failed to
provide reasons as to why they are or could be affected.

The applicant submits that the Commission failed to adduce evidence of actual
impact on the indeterminate number of routes which it refers to only by categories.
It submits that the Lexecon report found that the effects of the agreement were
minimal only on non-overlap routes where SAS faced only potential competition
from Maersk Air.
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The applicant observes that, in the Greek Ferries case, the Commission held that the
geographic scope of the infringements in relation to transport routes was limited to
the routes actually affected by anticompetitive behaviour. In the present case, the
incorrect assessment of the geographic scope of the agreement caused the
Commission to assess the seriousness of the alleged infringements incorrectly.

Even assuming that the Court of First Instance is of the view that the term ‘affected
geographic market’ refers to the geographic area within which the effects of the
infringement had an impact, the reasoning is inadequate in so far as the decision
does not state what level of effect exists across the area described as the ‘EEA and
beyond'.

The applicant submits that the Commission further erred in its assessment of the
geographic impact of the infringement.

The applicant considers that the infringement did not have such a wide-ranging
effect as the Commission contends. The Commission should have taken account, for
example, of SAS’s and Maersk Air’s attempt to coordinate their time-schedules on
the Copenhagen-Birmingham route. That example shows that in spite of the
market-sharing agreement being phrased in broad terms, its effects were limited to
those routes where the parties were actually in competition.

— The fourth part of the plea, concerning profits derived from the infringement

The applicant notes that, according to the Guidelines, the basic amount of a fine
may be increased in order to exceed the amount of gains improperly made as a result
of the infringement. In the present case, the Commission applied those provisions
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and calculated the amount of SAS’s fine on the basis of an estimate by the parties at
the negotiation stage that Maersk Air’s withdrawal from the Copenhagen-Stockholm
route would lead to an additional annual revenue of DKK [...] * for SAS. Contrary to
the Commission’s submission in its defence, it is clear from the contested decision
that the Commission did in fact estimate the gains derived by SAS from the
infringement on the basis of the amount of DKK [...].

The applicant denies that the infringement allowed it to derive an additional profit
of DKK [...].

The applicant submits, in that regard, that, first, the figure of DKK [...] stems from a
random comment made by a Maersk Air representative during the negotiations and
was at no stage accepted by SAS.

The statement is also contradicted by the fact that fares on the Copenhagen-
Stockholm route have not evolved any differently from fares on similar routes.

The applicant then observes that the Commission’s assessment, in so far as it focuses
only on the Copenhagen-Stockholm route, ignores the character of air transport as a
network industry. The need to take account of the overall network is particularly
important in relation to the Copenhagen-Stockholm route, where 60% of the traffic
is transfer traffic.

1 — Confidential information removed.
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The applicant also submits that continued operations by Maersk Air on the
Copenhagen-Stockholm route would have been in its interest because of SAS’s
bottlenecks on that route, as it maintained during its 1998 negotiations with Maersk
Air. It adds, that, within the relatively short period of time since Maersk Air’s
withdrawal, SAS has not been able fully to adjust its network to the new situation
and that, as a result of its shortage of capacity, SAS is losing traffic to competing
networks.

Finally, the applicant states that the figure of DKK [...] originated from a docu-ment
which SAS could not comment on at the time of its publication, and the fact that
SAS did not dissent from the view of the Maersk Air representative does not mean
that SAS agreed with it. Documents drafted by SAS in relation to those negotiations
do not refer to additional revenue resulting from the cooperation agreement, but in
fact suggest that it would be beneficial if Maersk Air remained on the Copenhagen-
Stockholm route to alleviate bottlenecks at peak travel times.

Furthermore, the applicant notes that it transpires from paragraph 53 of the decision
that the figure of DKK [...] is based on an assumed price rise per passenger on the
Copenhagen-Stockholm and Copenhagen-Oslo routes, whereas the latter route
never formed part of the market-sharing agreement. Applying the Commission’s
logic to only the Copenhagen-Stockholm route, based on approximately 100 000 000
passengers, the correct figure is thus DKK [...].

— The fifth part of the plea, concerning the impact on turnover

The applicant considers that, should the Court of First Instance endorse the
Commission’s choice in using the method of calculation based on the turnover
involved, even though the Guidelines make no reference to turnover for the
calculation of fines, the Commission should at least compare like figures.
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The applicant submits, in that regard, that the Commission erred in so far as it
compared SAS’s overall group turnover of EUR 4 917 000 000 with that of Maersk
Air, which is 10.7 times smaller, without taking account of the fact that Maersk Air
forms part of the A.P. Mgller group, whose turnover is approximately twice that of
the SAS group.

The Commission contends that the applicant’s arguments are unfounded, and that
the plea should be dismissed.

Findings of the Court

In its first plea, to the effect that the Commission erroneously classified the
infringements as ‘very serious’ whereas they were only ‘serious’, the applicant
formulates a series of complaints and arguments under five sub-headings, which,
though distinct, partially overlap and are essentially designed to challenge the
Commission’s assessment of the seriousness of the infringements inasmuch as it
over-concentrated on the nature of the infringements while neglecting or mis-
assessing factors concerning the size of the geographic market in question and the
actual impact of the infringements on the market. It considers that the facts of this
case are similar to those in ‘Greek Ferries’ and that the Commission erroneously
took account of the profits made from the infringement and the overall turnover
figure in the calculation of the fine.

— Preliminary observations

It should be noted at the outset that Article 12(2) of the Regulation, like Article 15
(2) of Regulation No 17, merely provides that, in determining the amount of the fine,
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account is to be taken of the seriousness and the duration of the infringement.
According to settled case-law, that provision confers upon the Commission a wide
discretion in the fixing of fines (Case T-229/94 Deutsche Bahn v Commission [1997]
ECR 11-1689, paragraph 127) which is, amongst other things, a function of its
general policy in competition matters (Musique Diffusion francaise and Others v
Commission, cited in paragraph 32 above, paragraphs 105 and 109). It is in that
context that, in 1998, in order to ensure the transparency and objectivity of its
decisions on fines, the Commission adopted the Guidelines which are designed,
whilst complying with higher-ranking law, to specify the criteria which the
Commission intends to apply when exercising its discretion; a self-limitation of that
power results (see, to that effect, Case T-214/95 Viaamse Gewest v Commission
[1998] ECR 11-717, paragraph 89), in that the Commission is required to comply
with guidelines that it has itself laid down (Case T-380/94 AIUFFASS and AKT v
Commission [1996} ECR 11-2169, paragraph 57).

In this case, as stated in recitals 78 to 125 of the contested decision, the Commission
has imposed fines on two undertakings which infringed Article 81(1) EC and Article
53 of the EEA Agreement. Those recitals, and the documents before the court, show
that the fines were imposed under Article 12(2) of the Regulation, and that, even
though the contested decision does not expressly refer to the Guidelines, and the
Guidelines themselves refer expressly only to fines imposed pursuant to Article 15
(2) of Regulation No 17, the Commission determined the amount of the fines by
applying the method defined by the Guidelines.

It first needs to be examined whether, as the applicant suggests, the Guidelines
excessively reduced the Commission’s discretion when fixing fines.

According to the method defined by the Guidelines, determination of the amount of
fines follows a system based on the fixing of a basic amount, to which increases are
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applied to take account of aggravating circumstances and reductions applied to take
account of extenuating ones. The basic amount is determined by reference to the
seriousness of the infringement, to which an additional amount may be added by
reference to its duration.

In assessing the seriousness of the infringement, the Guidelines state that account
must be taken of its nature, its actual impact on the market, where that can be
measured, and the size of the relevant geographic market (point 1A, first paragraph,
of the Guidelines). In that context, infringements are classified into three categories,
namely ‘minor’, for which fines are likely to be between EUR 1 000 and EUR
1 000 000, ‘'serious’, for which the amount is likely to be between EUR 1 million and
EUR 20 million, and ‘very serious’, for which the likely amount exceeds EUR 20
million (point 1A, second paragraph, first to third indents). Within each of those
categories, the proposed scale of fines makes it possible to apply differential
treatment to undertakings according to the nature of the infringements committed
(point 1A, third paragraph). It is also necessary to take account of the effective
economic capacity of offenders to cause significant damage to other operators — in
particular consumers — and to set the fine at a level which ensures that it has a
sufficiently deterrent effect (point 1A, fourth paragraph).

Within each of the three categories of infringement thus defined, it may further be
necessary, according to the Guidelines, to apply weightings in certain cases so as to
take account of the specific weight, and thus the real impact, of the offending
conduct of each undertaking on competition, particularly where there is
considerable disparity between the sizes of the undertakings committing infringe-
ments of the same type, and accordingly to adapt the basic-amount starting point
according to the specific character of each undertaking (point 1A, sixth paragraph).
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It follows that, in so far as the Guidelines provide that assessment of the seriousness
of the infringement must take account of its nature, its actual impact on the market,
where that can be measured, and the size of the relevant geographic market, they fall
within both the legislative framework laid down by Article 12(2) of the Regulation
and the scope of the discretion which, according to the case-law, the Commission
has when fixing fines.

It should also be noted that, contrary to what the applicant seems to be arguing, the
Guidelines do not provide that all market-sharing cartels are automatically classified
as ‘very serious’ infringements.

In the first place, the first paragraph of point 1 A of the Guidelines expressly
provides that assessment of the seriousness of the infringement must take into
account not only its nature but also its impact on the market where that is
measurable and the extent of the geographic market concerned.

Secondly, the third indent of the second paragraph of point 1 A, which defines the
concept of ‘very serious infringements’, does not imply a rigid and predetermined
classification, but merely indicates that ‘These will generally be horizontal
restrictions such as price cartels and market-sharing quotas, or other practices
which jeopardise the proper functioning of the single market, such as the
partitioning of national markets and clearcut abuses of a dominant position by
undertakings holding a virtual monopoly’.

Thirdly, point 1 A further provides, in its fourth to sixth paragraphs, that account is
to be taken of a series of other factors (actual economic capacity of offenders to
cause significant damage, deterrent effect of the fine, specific weight and thus real
impact of the offending conduct of each undertaking) in order to determine the
amount of the fine.
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The Guidelines cannot therefore be regarded as excessively and unlawfully limiting
the Commission’s discretion in fixing fines, but must rather be viewed as an
instrument allowing undertakings to have a more precise idea of the competition
policy which the Commission intends to follow in order to ensure the transparency
and objectivity of its decisions on fines (see, to that effect, Joined Cases T-236/01,
T-239/01, T-244/01 to T-246/01, T-251/01 and T-252/01 Tokai Carbon and Others
v Commission [2004] ECR 11-1181, paragraph 157). It should also be noted that the
legality of the methodology prescribed in the Guidelines for calculating fines has
already been confirmed many times by the Community judicature (see, in particular,
Case T-23/99 LR AF 1998 v Commission [2002] ECR I1-1705; Case T-213/00 CMA
CGM and Others v Commission [2003] ECR 1I-913 (‘Graphite electrodes’); and Case
T-224/00 Archer Daniels Midland and Archer Daniels Midland Ingredients v
Commission [2003] ECR 11-2597 (‘the Lysine judgment’)).

In any event, the applicant’s argument that the Commission satisfied itself with a
purely formalist approach, taking into account only the criterion of the nature of the
infringement, rests on an erroneous reading of the contested decision.

Examination of the seriousness of the infringement begins in recital 87 of the
contested decision, according to which ‘In assessing the gravity of the infringement,
the Commission takes account of its nature, the size of the relevant geographic
market and the actual impact of the infringement on the market’. There then follow
three ‘sections’ of the contested decision, respectively examining the ‘nature of the
infringement’ (recitals 88 and 89), the ‘size of the relevant geographic market’
(recitals 90 and 91) and the ‘actual impact of the infringement’ (recitals 92 to 95).
Finally, in a fourth section, the Commission goes on to examine various arguments
of the parties to the cartel concerning the seriousness of the infringement (recitals
96 to 101).
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The applicant’s complaint that the Commission made a purely formal examination
of the infringements, limited to their nature, must therefore be rejected.

It next has to be examined whether the Commission’s assessment of the seriousness
of the infringements, having regard to the three factors of their nature, the extent of
the geographic market concerned and their actual impact on the market, is vitiated
by obvious error.

— The nature of the infringement

Concerning the nature of the infringement, it should be noted that, in the words of
Article 1 of the contested decision, the parties infringed Article 81 of the Treaty and
Article 53 of the EEA Agreement by agreeing to an overall market-sharing
agreement whereby SAS would not operate on Maersk Air’s routes out of Jutland
and Maersk Air would not be able to launch services on routes from Copenhagen
which SAS operated or wished to operate, and an agreement to respect the share-
out of the domestic routes, and by also making specific market-sharing agreements
regarding individual international routes, and in particular the agreement whereby
Maersk Air would cease flying between Copenhagen and Stockholm in exchange for
compensation, the counterpart agreement whereby SAS would withdraw from the
Copenhagen-Venice route which Maersk Air would take over, and the agreement
whereby SAS would stop flying on the Billund-Frankfurt route.

Those facts are undisputed, the parties having admitted them during the
administrative procedure and the applicant expressly stating in its application that
it does not dispute the infringements found in the contested decision.

IT - 2951



82

83

JUDGMENT OF 18. 7. 2005 — CASE T-241/01

In the first part of this plea, seeking to demonstrate that the infringements
established should have been classified as ‘serious’ rather than ‘very serious’, the
applicant accuses the Commission, essentially, of adopting a formalist approach and
considering only the nature of the infringements, whereas the Commission’s
decision-making practice (‘Lysine’, ‘Seamless Steel Tubes’ and ‘District Heating
Pipes’) and the case-law show that, amongst market-sharing agreements, the only
ones to be classified as ‘very serious’ were those which invariably affected the whole
or, at least, a very significant part of the common market and actually caused
considerable harm to competition. The Guidelines themselves, whilst mentioning
market-sharing agreements amongst ‘very serious’ infringements, referred only to
cartels of wide extent and long duration. The applicant refers in that respect to the
Commission’s decisions in the ‘Cement’, ‘Cardboard’ and ‘Girders’ cases.

For the purpose of fixing the amount of the fine, the seriousness of the infringement
is to be assessed by taking into account such matters as the nature of the restrictions
on competition, the number and size of the undertakings concerned, the respective
proportions of the market controlled by them within the Community and the
situation of the market when the infringement was committed (Case 41/69 ACF
Chemiefarma v Commission [1970] ECR 661, paragraph 176). A well-established line
of case-law simply indicates, moreover, that ‘the gravity of the infringement is to be
appraised by taking into account in particular the nature of the restrictions on
competition’ (Joined Cases T-213/95 and T-18/96 SCK and FNK v Commission
[1997] ECR II-1739, paragraph 246, and the Lysine judgment, paragraph 117).
Similarly, in Case T-203/01 Michelin v Commission [2003] ECR 1I-4071, paragraphs
258 and 259, the Court of First Instance held that the seriousness of the
infringement could be established by reference to the nature and the object of the
abusive conduct and stated that ‘it is clear from settled case-law (Case T-141/94
Thyssen Stahl v Commission [1999] ECR 11-347, paragraph 636, and Joined Cases
T-45/98 and T-47/98 Krupp Thyssen Stainless and Acciai speciali Terni v
Commission [2001] ECR 1I-3757, paragraph 199) that factors relating to the object
of a course of conduct may be more significant for the purposes of setting the
amount of the fine than those relating to its effects’.
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Therefore, even if the size of the geographic market concerned and the impact on
the market when measurable must also be taken into account, the nature of the
infringements constitutes an essential criterion for assessing the seriousness of an
infringement.

Concerning more particularly cartels which, like this one, consist of market-sharing,
it should be noted at the outset that, according to the Guidelines, ‘very serious’
infringements essentially consist of horizontal restrictions such as price cartels and
market-sharing quotas, or other practices which jeopardise the proper functioning
of the single market, and that they also appear amongst the examples of agreements,
decisions or concerted practices expressly declared incompatible with the common
market in Article 81(1)(c) EC. Apart from the serious distortion of competition
which they entail, such agreements, by obliging the parties to respect distinct
markets, often delimited by national frontiers, cause the isolation of those markets,
thereby counteracting the EC Treaty’s main objective of integrating the Community
market. Also, infringements of this type, especially where horizontal cartels are
concerned, are classified by the case-law as ‘particularly serious’ or ‘obvious
infringements’ (Case T-148/89 Tvréfilunion v Commission [1995] ECR 11-1063,
paragraph 109; Joined Cases T-374/94, T-375/94, T-384/94 and T-388/94 European
Night Services and Others v Commission [1998] ECR II-3141, paragraph 136).
According to consistent case-law, in assessing the seriousness of an infringement for
the purpose of fixing the amount of the fine, the Commission must take into
consideration not only the particular circumstances of the case but also the context
in which the infringement occurs and must ensure that its action has the necessary
deterrent effect, especially as regards those types of infringement which are
particularly harmful to the attainment of the objectives of the Community (Musique
Diffusion Frangaise, cited in paragraph 32 above, at paragraph 106).

As for the applicant’s complaint that the infringements in question should have been
classified as ‘serious’ on the ground that only infringements covering the whole of
the common market and of a long duration may be classified as ‘very serious’, this
must be rejected.
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First, the complaint is erroneous in law. The duration of an infringement is not a
criterion for assessing its seriousness, but constitutes the second factor, alongside
the seriousness of the infringement, prescribed both by Article 12(2) of the
Regulation and by the Guidelines, for determining the amount of the fine.
Concerning the geographic extent, the fact that, as simple examples of infringements
classified as ‘very serious’, the Guidelines have referred only to infringements
effectively concerning most Member States cannot be interpreted as meaning that
only infringements of such a geographic extent are capable of receiving that
classification. Moreover, even if most of the decisions or the case-law concerning
infringements held to be ‘very serious’ did relate to very extensive geographic
restrictions, neither the Treaty, nor the Regulation, nor the Guidelines nor the case-
law support the conclusion that only the latter may be considered as such. On the
contrary, as has been pointed out above, the case-law recognises the Commission as
having a wide discretion in determining the seriousness of infringements and fixing
the fine by reference to numerous factors which do not fall within a binding or
exhaustive list of the criteria to be taken into account. Moreover, according to
consistent case-law, its decision-making practice does not in itself serve as a legal
framework for fines in competition matters (see, in particular, Case T-67/01 JCB
Service v Commission [2004] ECR 11-49, paragraph 188).

Certain infringements have in any event been classified as ‘very serious’ even though
they were not ‘very extensive’, in the sense contended for by the applicant. Thus, the
decision adopted in the Volkswagen case, against which the application for
annulment was dismissed by the Court of First Instance, (Case T-62/98 Volkswagen
v Commission [2000] ECR 11-2707, confirmed on appeal by the judgment of the
Court of Justice in Case C-338/00 P Volkswagen v Commission [2003] ECR 1-9189),
classified the infringement at issue as ‘very serious’ even though Italy, Germany and
Austria were the only countries concerned. Similarly, in Case T-368/00 General
Motors Nederland and Opel Nederland v Commission [2003] ECR 11-4491, the
Court of First Instance upheld the Commission’s assessment as ‘very serious’ of an
infringement affecting the Netherlands market for the sale of new Opel motor cars.
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Moreover, the territory of a single Member State, or even a part of it, may be
regarded as constituting a substantial part of the common market within the
meaning of Article 82 EC (see, in particular, Joined Cases 40/73 to 48/73, 50/73,
54/73 to 56/73, 111/73, 113/73 and 114/73 Suiker Unie and Others v Commission
[1975] ECR 1663, paragraphs 371 to 375; Case C-179/90 Merci convenzionali porto
di Genova [1991] ECR 1-5889, paragraph 15; Case T-219/99 British Airways v
Commission [2003] ECR 1I-5917, paragraphs 74 to 117).

The complaint is also factually inaccurate, in that the infringements found by the
contested decision do not, as the applicant suggests, concern only Denmark.
According to recital 91 of the contested decision, the geographic market affected
extends beyond the EEA. It should be remembered that the contested decision
found that the parties to the agreement had, in addition to specific market-sharing
agreements concerning certain international routes, concluded an overall market-
sharing agreement whereby SAS would not operate on routes run by Maersk Air
from Jutland and Maersk Air would not be able to commence services on routes
from Copenhagen which SAS was using or wished to use. Therefore, subject to
further examination as to whether the assessment of the geographic size of the
market in question was well-founded, even if the agreement concerns only routes to
and from Denmark, the geographic market affected extends to the whole of the EEA
and even beyond it.

The complaint that, having regard to their nature, the infringements could not be
classified as ‘very serious’ must therefore be rejected.

— The size of the geographic market in question

Concerning, secondly, the criterion in relation to the size of the geographic market
in question, the applicant essentially argues that the Commission wrongly assessed
the geographic impact of the infringements and that it did not even define the
markets concerned, other than the three routes specifically identified.
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It should be noted, as a preliminary observation, that this complaint forms part of
the plea alleging error in the assessment of the seriousness of the infringement, and
that it does not constitute a plea whereby the applicant denies the existence of the
infringement itself. As the applicant has expressly acknowledged, this action is not
designed to dispute the existence of the infringements, which — according to Article
1 of the contested decision, annulment of which is not sought by the applicant —
consist of, first, the conclusion of agreements concerning three specific routes
(Copenhagen-Stockholm, Copenhagen-Venice and Billund-Frankfurt), and, second,
the conclusion of an overall market-sharing agreement to the effect that SAS would
not fly on the routes operated from Jutland by Maersk Air and Maersk Air would
not be able to commence services on routes from Copenhagen which SAS operated
or wished to operate, together with an agreement to respect the share-out of the
domestic routes.

It is in that context that the Court will assess the present complaint, which must be
understood as concerning only the determination of the geographic extent of the
overall agreement for the purposes of assessing the seriousness of the infringement.

It should be noted that, in recital 90 of the contested decision, under the heading
‘The size of the relevant geographic market’, the Commission stated that the
withdrawals from the three routes to and from Denmark (Copenhagen-Stockholm,
Copenhagen-Venice and Billund-Frankfurt) were only the most visible conse-
quences of the market-sharing, and that on all the other routes to and from
Denmark (routes to/from the other Member States, to/from the EEA countries and
to/from the rest of the world), the overall market-sharing agreement prevented
competition that could otherwise have taken place. SAS, the largest airline in the
Nordic countries, ensured that Maersk Air, the main Danish airline capable of
competing with it for flights to/from Denmark, would not enter any of the routes
that SAS operated out of Copenhagen or even any route that SAS did not operate
but might wish to enter. Conversely, Maersk Air ensured that SAS would not
compete on its routes to and from Billund, Denmark’s second airport.
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Similarly, the Commission stated in recital 98 of the contested decision that ‘By
ensuring that Maersk Air would not compete with SAS on the routes to/from
Copenhagen and that SAS would not compete with Maersk Air on the routes to/
from Billund, SAS and Maersk Air’s horizontal market-sharing agreements
restricted competition on a large number of routes to/from Denmark, including
the routes between Denmark and the other Member States, between Denmark and
the members of the EEA and between Denmark and the rest of the world. Given that
SAS and Maersk Air are the two main airlines in Denmark, and that Copenhagen
and Billund are the two main airports in the country, the repercussions of the
market-sharing are therefore felt throughout the EEA and beyond, unlike in the
Greek ferries case’. As indicated in the first recital of the contested decision, SAS, a
member of the Star Alliance, serves 105 scheduled destinations, of which 40 are
within Scandinavia, 56 are in the rest of Europe and nine are outside Europe.

It follows that, even if not all air transport of the EEA was affected by the offending
agreements, the applicant’s complaint is based on an erroneous reading of the
contested decision, the Commission having simply concluded, correctly, in recital 91
of that decision, that the infringements had had repercussions in the whole of the
EEA and beyond.

None of the arguments put forward by the applicants is capable of overturning that
assessment.

First, as the Commission rightly argues, the expression “affected geographic market”
must be regarded as synonymous with the term “relevant geographic market”
referred to in point 1.A of the Guidelines and recitals 90 and 91 of the contested
decision. The applicant’s argument, though unclear, seems to consist in accusing the
Commission of understanding by ‘affected geographic market’ the geographic area
in which the effects of the infringements had a certain impact. That argument is
obviously unfounded, as point 1.A of the Guidelines states precisely that assessment
of the seriousness of the infringement must take account of the geographic extent of
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the market concerned. The Commission is therefore not obliged, to that end, to
define precisely which are the mark