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My President,
Members of the Court,

Once again the Centrale Raad van
Beroep (Central Court of Appeal) has
brought a request before you under
Article 177 of the EEC Treaty for the
interpretation of certain provisions of
Regulation No 3 concerning social
security for migrant workers. The main
point at issue is Article 28 of the Regula-
tion, concerning the so-called ‘pro-
portional calculation’ of insurance pe-
riods completed by wage-earners in
several countries of the Community, in
this case the Netherlands and Federal
Germany.

The facts are that in the ten cases
brought before the Centrale Raad the
persons concerned had worked suc-
cessively in those two countries. Thus,
when they died, their widows could
claim benefits both under the Neder-
" landse Algemene Weduwen- en Wezen-
wet (AWW) (Dutch General Widows’
and Orphans’ Insurance Law), which
you are well acquainted with, and under
the German legislation on the granting
of benefits to survivors. Applying Articles
27 and 28 of the Regulation, the German
authorities granted these widows such a
portion of the pension calculated in
relation to the total of the periods of
affiliation in the two countries as cor-
responded to the length of their affilia-
tion to the German scheme. The Nether-
lands authorities in turn did exactly the
same in order to calculate the propor-
tion of the pension to be paid under the
AWW,

The widows contested both these deci-
sions before the courts and at first
instance the majority of them were
successful, as it was held that Article 28
did not apply to an insurance scheme
such as the AWW, being a scheme, based

1—Translated from the French.
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on risk, providing a set amount of
benefit irrespective of the duration of
the insurance. Therefore ‘insurance
periods’ are not involved. Accordingly
these courts restored the total amount of
pension payable under the AWW,
namely 1512 florins.

On appeal the Centrale Raad van
Beroep, or, to be more precise, the
acting president, as is the normal pro-
cedure, puts the following questions to
you:

First Question: Does the term ‘legislation’
appearing in Article 1 (b), Article 2 (1)
(d) and Article 3 of Regulation No 3
include the general law on pensions for
widows and orphans (AWW) although
this Law was not passed until after the
entry into force of the Regulation and
was not the subject of a notification
under Article 3 (2)?

To this question the answer can only be
yes. It is given by the text of the Regula-
tion itself; Article 1 (b) provides as
follows: »

‘the term ““legislation” shall mean all

laws, regulations and other enforce-

able provisions (dispositions statutaires)
present and future of each Member

State relating to the social security

schemes and branches of social secu-

rity set out in Article 2 (1) and (2) of
this Regulation.’
As for Article 2, to which we are thus
referred, it is as follows:

‘This Regulation shall apply to all

legislation governing — . . .

(d) survivors’ benefits other than
those paid in respect of industrial
accidents or occupational dis-
eases;

The words ‘present and future’ them-

selves sweep away the objection that as
between the Regulation and the AWW
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the Regulation is prior in time. As for
the absence of notification of the AWW
by the Netherlands Government, this
does not in my opinion constitute an
infringement of Article 3 (2) of the
Regulation. In fact, like paragraph (1)
of this same Article, paragraph (2)
envisages legislation in general, not parti-
cular laws. Annex B (page 585 of the
Official Journal, French edition) men-
tions, for the Netherlands, ‘legislation
respecting . . . insurance against prema-
ture death, including increases’, which
clearly includes a law like the AWW.
Furthermore, this is expressly mentioned
in Appendix G to the Regulation, as
amended, with retroactive effect to
1 January 1959, by Article 7 of Regula-
tion No 130 of 18 December 1963
(Official Journal of 28 December 1963,
p- 2999). Therefore it is not necessary to
take up a position on the legally delicate
question of the effects of a possible
infringement of the obligations imposed
on the Member States by Article 3 (2).

Second question: If the answer to the first
question is in the affirmative (as it is in
my opinion), are the provisions of
Article 28 (1) (b) of the Regulation
relating to ‘proportional calculation
applicable for the payment of a widow’s
pension granted under the AWW?* The
question arises because this Law does
not make the amount of the pension
depend on the length of the insurance
period, which means that one cannot
look to .the provisions of Article 27 (1)
since it deals with ‘the aggregation of
insurance periods’ with a view to ‘the
acquisition, maintenance or recovery of
the right to benefit' as mentioned
therein.

This question is, in itself, very delicate
and one can understand how it has
caused the courts of first instance to hand
down opposing decisions. ‘It certainly
appears in fact, that Articles 27 and 28,
when looked at in isolation, are inter-
dependent and that the machinery
for apportionment provided in Article

28 must be applied only when there are
two systems, both of which make the right
to a pension, and its amount, dependent
on the duration of the period of service.
Doubtless, as the Commission observes,
Article 28 (1) applies to the ‘insured
person covered by Article 27 of this
Regulation’, that is, in the very words of
this latter Article, to the insured person
who ‘has been successively or altern-
ately subject to the legislation of two or
more Member States’, without a dis-
tinction being made between legislation
which is based solely on risk and that
which takes account of the duration of
the period of service, and consequently
without its being necessary for the ag-
gregation provided in Article 27 to have
had to play a part as regards each
legislative system. In other words, in
the express terms of Article 28 there is
reference to Article 27 only for the
purposes of determining the insured
person concerned (the insured person
covered by Article 27).
But the subsequent part of Article 28 (1),
and especially subparagraph (a), shows
that the system of apportionment pro rata
temporis, provided for by the text, can
only apply where both legislative systems
are based on the length of the period of
service and, therefore, for the applica-
tion of both aggregation has some
meaning. Here, in fact, is how sub-
paragraph (a) expresses it:
“The institution of each of the Mem-
ber States shall, in accordance with
its own legislation, determine whether
the person concerned satisfies the
conditions for entitlement to the
benefits prescribed in that legislation
taking into account the aggregation of
periods, as set out in the preceding
Article.’
One could doubtless imagine interpret-
ing the final phase, ‘taking into account
the aggregation of periods, as set out in
the preceding Article’, as meaning:
‘taking this aggregation into account,
where appropriate . . ., that is to say that
there would be no need to take it into
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account when the legislative system in
question does not require it. But such an
interpretation would result in Article 28
being rendered quite inoperative in
such a case. In fact, it is not only a
question, as the Commission’s represen-
tative said during the oral procedure, of
dividing the financial burden but of
establishing the right to a pension; in the
express words of Article 28 (1) (b), it is
only ‘where the right is acquired by virtue of
subparagraph (a) above’ that the ma-
chinery for dividing the financial burden
is brought into play. Subparagraph (a)
is no less categorical: the right does not
arise unless the conditions laid down by
the national legislation for entitlement
to the benefits prescribed in that legis-
lation are satisfied.

One of two things follows in the case of
the AWW:: either the right to a pension
is established by virtue of the Law, that
is to say, when the worker resides in the
Netherlands at the moment of his death,
in which case he has the right to the
whole of the pension, as was decided by
the majority of the courts of first in-
stance in the present disputes; or the
right is not established (‘acquired’ in the
words of Article 28) because he was no
longer residing in the Netherlands at his
death, in which case there is no longer
any ‘proportional calculation’ for the
simple reason that there is no longer any
right to a pension under any legislation.
That, and the Commission has no
difficulty in emphasizing it, is a deplor-
able result since it leads according to
circumstances either to arbitrarily in-
creasing the total amount of the benefit
or to no less arbitrarily reducing that
amount; it is easy to imagine extreme
cases (for example that of the wage-
earner who has worked for many years
in the Netherlands and only for a very
brief time in another country of the
. Community where he dies after estab-
lishing his residence there) in which the
solution would be profoundly unjust. It
18, however, to such a solution that the
wording . of Articles 27 and 28 seems
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inevitably to lead.

For it to be otherwise, it is necessary to
apply the AWW as if it involved a
system based on the duration of the
period of service and to do so as regards
the establishment of the right as well as
for the pro rata apportionment. This is a
problem of coordination which figured
pre-eminently in the task entrusted to
the Council in Article 51 of the Treaty
and which was only imperfectly resolved
by Regulation No 3.

However, as you know, it seems that
today the problem can be regarded as
solved by the adoption of Regulation No
130/63, Article 7 of which amends
Annex G to Regulation No 3 in its Part
III concerning the application of
Netherlands legislation. I say ‘it seems’
because this amendment is only indirect
and does not, as would have been pre-
ferable by far, bear on Articles 27 and 28
themselves. Here is the text:

‘In applying Articles 27 and 28 of the

Regulation, the Netherlands authori-

ties shall take account of the following

provisions:

(b) In determining the amount of
benefit payable by virtue of the
Netherlands legislation on gener-
al insurance in favour of widows
and orphans there shall be as-
similated as completed insurance
periods for the purposes of that
legislation the completed periods
during which, prior to 1 October
1959, contributions were made or
premiums were paid in accord-
ance with the Netherlands legis-
lation on insurance relating to
invalidity, old age, and survivors
(or wage-earners).’

Article 7 (2) adds that the amendments
thus made to Annex G ‘shall come into
effect on 1 January 1959°. ~

Thus this new text does not declare
expressly that, in the case of the applica-
tion of Articles 27 and 28, the right to a
pension under the AWW is capable of
arising even when the person con-
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cerned was not affiliated to that in-
surance system at the moment of his
death because he no longer resided in
the Netherlands. However, the text
brings out in the clearest manner the
fact that the AWW is treated as a system
involving the ‘completion of insurance
periods’ and thereby subject to the
application of Articles 27 and 28.

It is no longer conceivable in these cir-
cumstances that the right to benefit
should be determined by a condition
other than that of having been affiliated to
that scheme at some time, without its
necessarily being at the date when the
risk materialized, that is, the date of
death. Perhaps one could say that an
interpretation of Article 28 contrary to
its wording is henceforth enjoined by
the combination of that Article with the
new text of Appendix G which, legally,
has the same value as the Regulation
itself. Or one might perhaps say (and
this is the argument of the Commission)
that the new text of Appendix G
confirms an interpretation of Articles 27
and 28 which is already defensible in
itself. For my part I think that Articles 27
and 28 are very clear and only involve
schemes where the duration of the
period of service is taken into account,
but that, with a view to coordination,
Annex G (as amended) brings the AWW
into the fold of such systems in such a
way as to bring it within the scheme of
Articles 27 and 28. The coordination is
thus correctly carried out but only with
regard to the Netherlands legislation
and not on a general level.

As for the retroactive effect, this is
expressly carried back to 1 January
1959, which is sufficient in view of the
time of entry into force of the AWW (in
principle 1 October 1959) and in view
of the amendments to Annex G con-
cerning the taking into account of
previous periods completed under other
systems.

It is true that in its brief observations the
Council (I quote) ‘thinks that it should
draw attention to the fact that, in putting

this provision (retroactive effect to 1
January 1959) into Article 7 (of Regula-
tion No 130) the Council did not intend
to intervene in the disputes which are
at present being considered in Case
100/63 (the one before you), which con-
cerns the rights of the persons concerned
accrued before the entry into force of
Regulation No 130/63°.

The Council is here doubtless alluding
to a problem of acquired rights, but that is
a question on which you do not have to
give a decision. It is certain that if, for
example, definitive pensions had been
granted before the publication of Regu-
lation No 130/63 on the basis of the
AWW, without reduction under Article
28, the question of acquired rights might
arise. But such is not the case because
the competent authorities have, on the
contrary, carried out this reduction and
the judgments in favour of certain of the
persons concerned have been brought
to appeal. Another hypothetical ques-
tion 1s whether the new rule, whose
effect only goes back to 1 January 1959,
would apply if the date when the right
to benefit was established, that is, the
date of death, were prior to 1 January
1959. It is true that at that time the
AWW was not yet in force, but, as you
are well aware, other insurance schemes
were, which were replaced by the AWW.
But once again these problems of ac-
quired rights are not submitted to you
and it is for the national courts to
resolve them if and when they arise.

Third Question: When there is a widow’s
pension granted under the AWW, can
the insurance periods completed under
the Netherlands legislation on invalidity
insurance be considered as insurance
periods for the application of Article
28 (1) (b) of the Regulation?

I think that as things were before the
changes made by Regulation No 130,
and for the reasons which I have stated
when dealing with the second question,
the answer would have been in the
negative. Now that Regulation No 130
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has come into force the answer can only
be a positive one. Article 7 (1) (b) of this
Regulation, which I read out to you a
few moments ago, is precisely and
directly aimed at deciding that ‘the
completed periods during which, prior
to 1 October 1959, contributions were
made or premiums were paid in ac-
cordance with the Netherlands legisla-
tion on insurance relating to invalidity,
old age and survivors’ shall be taken
into account ‘in determining the amount
of benefit payable by virtue of the
Netherlands legislation on general in-
surance in favour of widows and or-
phans’. So I advise that your reply to
the Centrale Raad van Beroep should
go so far as to say that, in accordance
with the express wording of this text
(which as you know applies with retro-
active effect from 1 January 1959 and
therefore covers the whole period of
validity of the AWW since the latter
came into force on 1 October 1959) the
periods with which it deals not only may
but must be taken into account.

The Commission has explained to you

— and its reasoning seems relevant
here — that the application of Regula-
tion No 130 combined with that of
Article 28 usually works to the advant-
age of the person concerned and can
never be less favourable than if these
provisions were not applied. In any
event they must be applied because this
i1s what the text says.

Fourth Question: Does Article 28 (1) (g)
of the Regulation, which is concerned
with ‘benefits already paid’ relate solely
to benefits already paid on 1 January
1959, the date when the Regulation
entered into force?

I do not wish to take you through a
word by word reading of the texts yet
again. But these give the answer in
themselves. It is clear that subpara-
graphs (e) and (f) of Article 28 (1), to
which subparagraph (g) refers, are of
permanent application and that the
review provided for in subparagraph (g)
should be made, when necessary, what-
ever the date on which the benefits
have been paid.

In conclusion I would advise that the following replies be given to the
questions put by the Centrale Raad van Beroep:

First question:

The term ‘legislation’ appearing in Article 1 (b), Article 2 (1) (d) and Article
3 of Regulation No 3 includes the Netherlands law on general insurance in
favour of widows and orphans.

Second question :

The provisions of Article 28 (1) (b) of the Regulation are, by virtue of
Article 7 of Regulation No 130, applicable to the payment of the widows’
pensions granted under the heading of general insurance in favour of widows
and orphans.

Third question:

The periods of insurance completed by virtue of the Netherlands law on
insurance relating to invalidity, old age and survivors should be considered,
in compliance with Article 7 of Regulation No 3, as periods of insurance for
the application of Article 28 (1) (b) of Regulation No 3 to the payment of
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widows’ pensions granted under the heading of general insurance in favour
of widows and orphans.

Fourth question:

The provisions of Article 28 (1) (g) of Regulation No 3 are of permanent
application.

I am also of the opinion that the decision as to the costs of these proceedings
should be a matter for the Centrale Raad van Beroep.
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