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Mr President,
Members of the Court,

The seven requests for preliminary rulings
on which I have today to give an opinion
were addressed, pursuant to Article 177 of
the Treaty of Rome, by four German courts
amongst which is the Bundesfinanzhof
(Federal Finance Court). These requests
deal with the interpretation of the tax
provisions of this Treaty, more precisely
with Articles 95 and 97 thereof. You are

asked to reply to approximately fifty ques­
tions some of which occur in several of the

cases or overlap, and you are questioned on
the meaning and scope of practically every
term in the articles in question: what, for
example are 'an indirect charge', 'similar
products' or 'those capable of being sub­
stituted'? What is to be understood by
'average rate'? Does Article 95 create indi­
vidual rights which national courts must
protect? Does Article 97 do so as well? Thus
the whole system of the turnover tax is con­
sidered in relation to the Treaty, in partic­
ular the cumulative multi-stage tax system
which operated in the Federal Republic of
Germany before 1 January 1967 and which
may be continued in four other Member
States until 1 January 1970. That is sufficient
to outline the extent and the complexity of
the problems which you must solve and
which have already been considered in the
oral observations heard by you.
It might be thought that first of all the
questions put by the various courts should
be grouped according to whether they relate
to one or other of the provisions of Articles
95 and 97 and that they should then be con­
sidered in this logical sequence. Reasons of
clarity and simplicity on the contrary induce
me to keep strictly to the order in which you
have chosen to hear those cases. Thus I shall

first of all broach Case 28/67 which was
referred to you by the Bundesfinanzhof, the
supreme court in financial and tax matters,
and which poses the most important
questions of principle.

I

28/67 — Firma Molkerei-Zentrale v
Hauptzollamt Paderborn

The facts which gave rise to the request for a
preliminary ruling are as follows: an under­
taking, which on 15 July 1962 imported into
Germany whole-milk powder from Bel­
gium, was required to pay in addition to the
customs duty a tax of 4% by way of turn­
over equalization tax (Umsatzausgleichs­
steuer). It argued unsuccessfully before the
Finanzgericht that this levy was contrary to
Article 95 of the Treaty because the ap­
propriate German law on turnover tax had
since 1 February 1956 exempted domestic
powdered milk from this tax and because
consignments of the primary product,
namely, milk, were also exempt. This was
the argument which it repeated before the
Bundesfinanzhof. Its argument thus rests on
the view that Article 95 of the Treaty pro­
duces direct effects and creates individual

rights which national courts must protect;
this is in accordance with your decision in
Case 57/65 (Lütticke, 16 June 1966, Rec.
1966, p. 293).
It is on this basic issue that the Bundes­

finanzhof has serious doubts which are set

forth very clearly and fully in its order of
reference and which may be summarized as
follows. The precedence of Community law
over national law is not as such disputed,
but your case-law—in particular the judg­
ment in the Lütticke case—has been inter­

preted in Germany as implying that when a
provision of the Treaty which is alleged to
have direct effect imposes an obligation on
a State, an individual may plead this in­
fringement of the Treaty before the national
court; the Community institutions—in
particular the Commission—are charged
with compelling the Member States to fulfil
their obligations through the machinery of
Article 169. To grant to individuals a direct
remedy arising from infringement of the
Treaty, instead of merely authorizing them

1 — Translated from the French.
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to request the Member State to put an end
to an illegal situation 'by means of an
appropriate procedure', is in fact to confer
upon them a wider right than that accorded
to the Community institutions. With regard
to Article 95, this solution moreover does
not accord with the position as to the power
of the courts under the constitution of the

Federal Republic of Germany, as it is not
the task of the courts to make good by
thousands of separate decisions provisions
of tax law which the competent authority
has omitted to adopt. To a large extent, this
concerns in addition questions of fact,
which might give rise to divergent decisions
by the Finanzgerichte which the supreme
court could not harmonize. A contra­

diction might arise between the case-law of
the national courts and that of the Court

giving a ruling within the framework of
Articles 169 and 170 of the Treaty. In short
it must be recognized—this is the final
argument—that your case-law has resulted
in countless applications to the Finanzge­
richte, which has given rise in the Federal
Republic to a regrettable lack of legal cer­
tainty with regard to the turnover equaliza­
tion tax.

1. The Bundesfinanzhof thus asks you—
this is its first question—whether you con­
tinue to uphold your decision concerning
the interpretation of the first paragraph of
Article 95 of the Treaty; it further asks
whether this article can confer on indiv­

iduals the right to require before the nation­
al courts that despite the as yet unamended
terms of the law, they should be placed in
the same position as if the Member State
had fulfilled the obligation which this article
imposes on it with regard to legislation,
whilst under Articles 169 and 170 the Com­

mission and the other Member States may
only require that the Member State should
implement the Treaty, and whether the
third paragraph of Article 95 has con­
sequently created a breach in the legislative
sovereignty of the Member States in the
field of internal taxation.

This is the first time that you have been
expressly requested to reconsider the inter­
pretation given by you to a Community
provision. Although courts have queried
the meaning of provisions on which a
ruling has already been given, those new

requests were made either before your pre­
liminary ruling was given (Da Costa, Joined
Cases 28 to 30/62, [1963] E.C.R. 31) or
before it was published in the Recueil (Hes­
sische Knappschaft, Case 44/65 [1965]
E.C.R. 965). But your case-law recognizes
that national courts may make subsequent
references regarding a question of inter­
pretation, and it is not only normal but
desirable that a superior court in a Member
State should exercise this power when, for
reasons of law or of fact, your interpreta­
tion appears to it to be debatable.
Having said that, however, I do not think
that the Court should modify the standpoint
it has adopted.
The basic objection raised by the Bundes­
finanzhof is not confined to Article 95 of the

Treaty and does not relate to the line of
argument which led the Court to declare
that this article was directly applicable. It is
more general and essentially concerns the
fact that a dual system of legal protection
has been established based on proceedings
by the Commission and by the Member
States before the Court of Justice and by
individuals before the national courts.

Those two procedures are different: when
the first is brought to a successful conclu­
sion, the Member States in default must
take the necessary measures to comply with
the Court's judgment. The other procedure
has the following effects: if the national
court, on application by an individual or,
where appropriate, following your inter­
pretation of the provisions of Community
law relied on, finds that the national law
does not conform to those provisions, it
applies Community law directly to the
actual case on which it is required to give
judgment. The two procedures are thus
complementary and equally appropriate,
as it must be recognized that in practice all
kinds of difficulties, legal and factual, delay
or prevent the initiation and completion of
the procedure under Article 169. It may
thus happen, as the Bundesfinanzhof
states, that an individual may find himself
in the same position before the national
court as if the national law had already been
amended but is not this a logical con­
sequence of the precedence of Community
law which the Bundesfinanzhof does not

question?
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The Court was confronted with a similar

objection based on Articles 169 and 170
when it began to develop its case-law on the
directly applicable provisions of the EEC
Treaty. It was raised in Case 26/62 (5 Feb­
ruary 1963, [1963] E.C.R. 1) by the Nether­
lands, Belgian and German Governments
and the Court rejected it in a passage which
is worth repeating: 'A restriction of the
guarantees against an infringement of
Article 12 by the Member States to the
procedures under Articles 169 and 170
would remove all direct legal protection of
the individual rights of their nationals.
There is the risk that recourse to the pro­
cedure under these Articles would be in­

effective if it were to occur after the imple­
mentation of a national decision taken

contrary to the provisions of the Treaty.
The vigilance of individuals concerned to
protect their rights amounts to an effective
supervision in addition to the supervision
entrusted by Articles 169 and 170 to the
diligence of the Commission and of the
Member States'. In my view there are no
grounds in law for reconsidering a position
which you have consistently maintained for
five years.
Nevertheless I appreciate the Bundes­
finanzhof's anxiety over the legal uncertain­
ty arising from the flood of applications to
the German courts having jurisdiction with
regard to the equalization tax; it must be
pointed out that this phenomenon has not
occurred in other Member States employing
the cumulative multi-stage tax system. The
Commission is no doubt correct in seeking
the cause of this flood in the possibly hasty
conclusions which have been drawn from

the Court's judgment in Case 57/65. It was
considered that this necessarily implied that
Article 97 —which deals with the cumulative

multi-stage tax system and the system of
average rates—was also directly applicable,
whence arose the numerous applications.
As we shall see, this problem has yet to be
settled and it has been brought before you
by the Bundesfinanzhof. So far as Article 95
is concerned, I do not think that there are
grounds for giving a new interpretation of
this article or one differing from that arising
from your judgment in Case 57/65.
2. The second question seeks to establish
whether Article 97 is directly applicable in

the sense that it accords to all citizens the

right to cause the national court to establish
whether the average rate of the tax con­
forms to the principles set out in Article 95,
and whether this may be effected by means
ofan application for the annulment of a tax
assessment.

The article in dispute, which applies to
those Member States employing the cum­
ulative multi-stage tax system, consists of
two paragraphs: the first authorizes those
States, in connexion with internal taxation
by them on imported products, to establish
average rates for products or groups of
products provided that they do not infringe
the principles laid down in Article 95; the
second provides that where the average
rates established by a Member State do not
conform to those principles the Commission
shall address appropriate directives or
decisions to the State concerned.

The case-law of the Court has gradually
defined the conditions under which a pro­
vision of the Treaty may be considered as
directly applicable. In connexion with Case
57/65 I endeavoured to summarize them,
stating that an obligation on a Member
State is directly applicable when it is clear
and unconditional, and neither assumes for
its implementation any legal measure by the
Community institutions, nor leaves to the
State responsible a real discretion with
regard to the application of the provision.
It is clearly much easier to fulfil those con­
ditions in connexion with an obligation to
refrain from doing something, an abstention
(Cases 26/62 and 6/64) but there is no a
prioriexclusion ofan obligation to do some­
thing.
But Article 97 is to be regarded above all—
and this is quite different—as an authoriza­
tion conferred on Member States in con­

nexion with the cumulative multi-stage tax.
Under this system it is technically imposs­
ible to calculate precisely the amount of
taxation levied as turnover tax on goods at
prior stages; this amount may vary for
example according to whether the under­
takings contributing to the manufacture of
the product are integrated to a greater or
lesser degree: This is a finding of evidence
which suggests itself at the outset, but does
not thereby make it necessary at this point
to decide the question what should be
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recognized as prior taxation. This is the
reason for the power granted to Member
States to adopt average rates which, by
definition, may vary from the actual charge;
in order to determine this average charge,
the States use different methods of calcula­

tion; this induced the Commission on 30
June 1967 to submit a proposal for a
directive introducing a common method for
the calculation ofaverage rates, a suggestion
which was fully discussed in the written and
oral procedures, and its provisions are
sufficient to show the difficulties to which

the establishment of those rates gives rise.
The State is not only empowered to fix the
rate but to decide whether the rate shall be

applied to a product or to a group of pro­
ducts, and of what products the group shall
be composed. The Court must clarify, with
regard to other requests for a ruling, what
must be understood by groups of products
and the extent of the discretion of the State

concerned; here it is sufficient to find that
this discretion exists.

It is true that Article 97 involves a limit, to
the extent to which it refers to theprinciples
set out in Article 95, which fix a ceiling for
the amount ofequalization taxes, but this is
insufficient to over-ride the discretion to

which I have referred. In this connexion the

plaintiff has remarked that under national
law although a decision is taken within the
framework of the discretion it is neverthe­

less subject to review by the courts; this is
correct, at any rate to a certain extent, but it
does not appear that the argument is very
relevant within the framework of the Treaty,
since here it is the discretion not of the

administration, but of the legislature which
is at issue.

This area of discretion, which may be
regarded as having a greater or lesser scope
but may not be excluded, appears to me to
preclude the possibility of considering
Article 97 as directly applicable. Without
wishing to maintain that it is a conclusive
argument, I may in this connexion mention
the provision in the second paragraph of the
same article which provides that, where the
average rates do not conform to the prin­
ciples of Article 95, the Commission shall
address appropriate directives or decisions
to the Member State. This procedure is
peculiar to Article 97 and precludes the de

piano commencement of the procedure
under Article 169, varying in this from
Article 95; it seems that this can only be
explained by the exceptional nature of the
provision in dispute and the difficulties in­
volved in its implementation.
My suggestion for the Court 's reply to the
second question is contradicted by the
argument maintained by the plaintiff in the
main action, the Government of the Federal
Republic and the Commission but the latter
do not concur completely with one another,
as the Commission maintains a rather more
flexible attitude. It is insufficient for the
defendant administration to maintain be­
fore the national court that the tax is based

on an average rate lawful under Article 97
for that court to be completely deprived of
its power of review. The court is empowered
to consider whether it is indeed faced with a

case coming under Article 97, that is to say,
whether it is faced with a turnover equaliza­
tion tax calculated on a cumulative multi­

stage tax system and of an average rate
applicable to products or to groups of pro­
ducts.

3. In its third question the Bundesfinanzhof
asks you what must be understood by
average rates within the meaning of Article
97; it also asks you, in terms of the reply to
this question, whether the disputed rate of
the turnover equalization tax of 4% then
applicable to whole-milk powder constitu­
tes such an average rate.
With regard to this latter point which in fact
concerns the application of Community law
to a particular case, I agree with the Govern­
ment of the Federal Republic and the Com­
mission, that it is not for the Court to give
an answer. This is a matter for the national
court alone.

On the other hand the main question is one
of the most delicate which has been put to
you and, even after the arguments which
have been devoted to it in the present case,
I have difficulty in answering it with absolute
clarity.
To the Government of the Federal Repub­
lic, however, the matter is simple. The
cumulative multi-stage tax inevitably im­
plies average rates, as for all the reasons
which have been given it is generally only
possible to make an approximate calcula­
tion of the taxation imposed on domestic

162



MOLKEREI-ZENTRALE WESTFALEN v HAUPTZOLLAMT PADERBORN

products, in particular the indirect taxation
which forms the subject of the Bundes­
finanzhof's fifth question. It is therefore
necessary to establish, on the basis of
'aggregate figures and assessments', average
rates which no doubt must remain within

the framework of the principles of Article
95, 'on the basis of the information available
to the administration and taking into
account the work which may be required of
it', and the very vague nature of those
propositions will be noted. In all cases
where there is a similar domestic product or
one capable of being substituted for the
domestic product, the rate of the turnover
equalization tax is always an average rate,
as German legislation states, and, summar­
izing its arguments the German Govern­
ment considers that for the purposes of
Article 97 by average rates there must be
understood the rates in force in the Member

States employing the cumulative tax sys­
tem.

The rigid presentation of this argument and
its absolute nature can only lead to its being
rejected. The Commission rightly observes
that for a rate to be an average rate within
the meaning of Article 97 it is not sufficient
that it be so described by national law.
Whilst the Member State's discretion must

be recognized, it must, if it is not to become
arbitrary, have limits which may be out­
lined as follows.

The establishing of average rates presup­
poses that the turnover tax levied on sim­
ilar domestic products at successive stages
of manufacture is known; this must not
result from an arbitrary general assessment
but from calculations. Since production
cycles vary in length, and the number of
processes which a product undergoes varies
according to the undertaking, this might
lead to average rates' being adopted taking
account of those differences. Moreover

since certain components of the indirect tax
only represent a very low percentage of the
total tax, a flat rate might even be adopted
in this connexion. Nevertheless the charge
borne by similar domestic products must be
calculated as precisely as possible, and it
must be possible to review those calcula­
tions; if this were not so, for example, the
Commission would be unable to fulfil the

role conferred upon it by the second para-

graph of Article 97, and ensure that the
average rate is calculated on the correct
basis. It should be added that those calcula­

tions must have been made recently enough
to be still representative at the time when
the rate of the countervailing charge is
established.
4. The Bundesfinanzhof then asks whether
individuals continue to derive from Article

97 the right to have an average rate re­
viewed by the national courts even if the
Commission has fulfilled its obligation of
ensuring that the Treaty is observed or if the
Member State has modified the average rate
in accordance with the requirement of the
Community institution. This question pre­
supposes that Article 97 directly confers on
individuals a right to have the court review
the average rates applied in specific cases.
If, as I suggest, you consider that this is not
so, the question becomes pointless.
5. The final question put by the Bundes­
finanzhof is as follows: What must be

understood by internal taxation imposed
indirectly on domestic products within the
meaning of the first paragraph of Article 95?
Since the rule of international trade is to

apply the principle of taxation in the country
of destination, the Member States are justi­
fied in wishing to have a complete set off for
taxation on the import of domestic pro­
ducts, which makes for the widest possible
interpretation of the concept of 'indirect
taxation'.

On this basis the disputed concept may be
explained as follows. The manufacture of a
finished product involves basic products:
primary and semi-finished products. It also
involves auxiliary materials which are con­
sumed in the manufacture (for instance,
glue in the manufacture of books) and of
accessory materials (packing). Further­
more, the manufacturing process requires
methods of production and services such as
transport and marketing.
All those factors are combined in the

manufacture of the product; internal tax­
ation indirectly imposed on a product must
be understood to include charges imposed
on all those various elements.

This assessment must be made at all stages
of manufacture, but it is clear that the tax
burden on the price of the final product is
reduced as the successive stages are re-

163



OPINION OF MR GAND — CASE 28/67

traced; this does not exclude resorting to
flat rates in order to calculate the charge
levied on basic products and auxiliary
materials.

Against this notion an objection as never­
theless raised on the basis of the judgment
which you gave in Case 45/64 ([1965] E.C.R.
857) concerning the interpretation of
Article 96 of the Treaty, relating to export
repayments. An argument is based on the
fact that you said that the term 'indirectly'
referred to taxation imposed during the
various stages of production on 'raw
materials or semi-finished products used in
the manufacture of the product', to deduce
that you intended to excluse taxation levied
on the means ofproduction and of transport
and the consumption of power. I am not
convinced by this since what was important
was the charges the repayment ofwhich was
disputed and which you refused to recog­
nize; it was in particular concerned with
registration, stamp and mortgage duties
which were imposed on the producer under­
taking in the very varied aspects of its gen­
eral commercial or financial activity rather
than on the products as such, either at the
various stages of their manufacture or at the
final stage. The same holds good for charges
on licences and concessions, motor vehicles
and advertising which are also referred to in
this judgment. It is evident that all those
taxes have nothing in common with the
German turnover tax. Thus the judgment in
Case 45/64 does not appear to me to
exclude the wide interpretation of indirect
taxation as I have explained it.

II

31/67 — Firma Stier v Hauptzollamt
Hamburg

This case is referred to you by the Finanz­
gericht, Hamburg, and relates to Article 95
of the Treaty.
The Stier undertaking, which imported in
1966 3 834 cases of lemons originating in
Italy, received a claim from the customs for
a turnover equalization tax on importation
amounting to 2.5 %. It claimed before the
Finanzgericht that German tax law in pur­
ported application of which this tax was
claimed was contrary to Article 95 of the

Treaty; this Article, it asserted, only per­
mitted an equalization tax to be applied on
the importation of imported products com­
peting on the domestic market with com­
parable domestic products. Germany pro­
duces no lemons (first paragraph of Article
95) and no other fruits capable of replacing
these fruits for the consumer (second para­
graph of Article 95).
1. In these circumstances the Finanzgericht
has put to you three questions the first of
which asks whether a Member State has the

right to charge taxes on products originat­
ing in other Member States which compete
neither with similar domestic products nor
with domestic products capable of being
substituted for them, or whether on the
other hand this measure is contrary to the
principles of law contained in the Treaty.
The order containing the reference clearly
shows for what reasons and in what spirit
the Finanzgericht believes that it must refer
the matter to you. For it, as is shown by the
drafting of the question, the terms ofArticle
95 do not settle the matter: it believes that

what is required rather than an interpreta­
tion of the Treaty is perhaps the filling in of
a gap which is to be found there and that it
is your duty to do this. Moreover the rule of
law formulated by the plaintiff undertaking
to avoid the tax seems to the Court to be

capable ofbeing deduced by way ofanalogy
from the objectives of the Treaty, in partic­
ular from the provisions of the Treaty which
guarantee free movement of goods on the
internal market of the Community and
prohibit obstacles to trade between Member
States. Finally, in view of the fact that
'plausible arguments' may be invoked in
support of this idea, the court thinks that it
must refer the question to you even though
the second paragraph of Article 177 of the
Treaty does not require it to do so—and this
is an attitude which in fact is only to be
encouraged.
What is the scope of Article 95? This must
be our starting point in answering the
question put by the Finanzgericht.
box the applicant in the main action, the
first paragraph of Article 95, providing that
imported products may not be subjected to
taxation in excess of that imposed on sim­
ilar domestic products, certainly imposes a
prohibition but also provides an authoriza-
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tion. As this is clearly limited to products
competing with domestic products, the
prohibition on taxation for other products
imported from Member States follows
directly from Article 95 and the interpreta­
tion thus given to this provision is said to be
in conformity with the objectives of the
Treaty, which must in particular ensure
freedom ofmovement ofgoods. This line of
reasoning seems to me to be subtle rather
than convincing, even if Article 95 is com­
pared with the rather similar provisions of
Articles II and III of GATT, for it is a
misuse of language to see in the first para­
graph of Article 95 an authorizing provi­
sion, since its essential purpose is toprohibit
discrimination between imported products
and domestic products.
The Stier undertaking maintains that, if the
interpretation which it suggests is not ac­
cepted, the tax in question must be con­
sidered as a custom duty or, if not, a charge
having an effect equivalent to a customs
duty. It shows in fact the characteristics of
a customs duty of a fiscal nature since it has
as its sole object the provision of finance for
the State; in this case the provisions with
regard to the progressive reduction of cus­
toms duties ought to have been applied to
it and to have reduced its rate on 1 January
1966 to 1.6% at most. The same result
would be reached if one were to consider it

as a charge having equivalent effect, which
would not be contrary to your judgment in
Case 57/65.
If we return now to Article 95 we must ad­
mit with the German Government and the

Commission that it is by no means possible
to deduce from it a prohibition on the
imposition of internal taxation on products
imported from Member States which are
not in competition with domestic products.
The Treaty, applying the rule normally
followed in international trade, subjects
imported products to the taxation in force
in the country of destination and Article 95
forbids the application to them of a fiscal
system less favourable than that applied to
similar domestic products or those capable
of being substituted for them. The purpose
of this provision is to ensure equality of
competition and it is valid only within this
limit but if there are neither similar pro­
ducts nor products which may be substi-

tuted for them it is not possible to find in
Article 95 any provision limiting the right of
the importing state to impose taxation.
However, we must not forget that in con­
trast to the position in customs matters, the
Treaty only impinges in a fairly limited
manner on the sovereignty of Member
States in fiscal and financial matters, as is
shown by Articles 95 to 99 inclusive, and the
German Government provides a rather
hard and fast interpretation of this when it
says that in this matter the Treaty permits
everything which it does not expressly pro­
hibit. Thus the realization of conditions

analogous to those of an internal market
appears above all in this sphere to be con­
nected with the harmonization of laws for

which preparations are now being made by
the introduction of value added tax. It may
be stated here that the directives of the

Council of 11 April 1967 do not exclude the
charging of this tax at the time of the
importation ofproducts in the case ofwhich
there exist no similar domestic products or
ones capable of being substituted for them.
Moreover it is not possible to state in a
general way that the charging of internal
taxation on goods not produced within the
country is incompatible with the general
system of the Treaty. Article 17(3) of the
Treaty permits the replacement of customs
duties of a fiscal nature by an internal tax
which complies with the provisions of
Article 95. It concerns, if not essentially, at
least to a large extent, goods not produced
within the country and not competing with
domestic products. The interpretation
given to the objectives of the Treaty by the
applicant would deprive Article 17(3) of a
great part of its content.
Consequently I take the view that the first
question of the Finanzgericht must receive
a reply to the effect that the provisions of the
Treaty are not opposed to a Member
State's charging internal taxation on prod­
ucts originating in other Member States
which do not compete either with similar
domestic products within the meaning of
the first paragraph of Article 95 nor with
domestic products which may be sub­
stituted for them within the meaning of the
second paragraph of Article 95.
2. The Finanzgericht next asks you whether
a rule of law worked out on the basis of the
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law inscribed in the Treaty within the mean­
ing of the preceding question and contrary
to the right to impose national taxes has
direct legal effects in favour of the indivi­
dual.

This question of course presupposes that
the Treaty excludes the possibility of im­
posing internal taxation on the products in
question. If you share the point of view
which I have put forward it loses its pur­
pose.

3. On the other hand you will have to give
a ruling on the last question put to you,
namely whether, to the extent to which its
right to impose taxation is in principle
recognized, a Member State is subject in
this sphere, as far as concerns the amount
of internal taxation, to restrictions by virtue
of the Treaty and, if so, to what restrictions.
The question is a rather difficult one and
perhaps is not capable of a perfectly satisfy­
ing answer. Fortunately it remains a theo­
retical one.

One may, as the Government of the Federal
Republic does, conclude from the fact that
the Treaty does not contain any rules on the
charging of internal taxation on importation
of similar products, that the right to impose
taxes applies in this matter without any
limit, whether we are thinking of the deci­
sion to charge such taxes or to determine
their amount. The Government adds that in

the event of difficulties or abuses arising in
this sphere a solution might be found in the
direction of harmonization and it cites as an

example the recent directives of the Council
with regard to value added tax.
The Commission approaches the problem
for a different angle. Resuming the argu­
ment which it put forward in Case 20/67 and
which I shall shortly be considering, it puts
forward the view that the fact that a Mem­

ber State imposes an exorbitant tax on
goods not produced within the national
territory and not competing with other
national products might constitute a viola­
tion of the prohibition on the introduction
of charges having an effect equivalent to
that of customs duties. What counts is the
effect of the tax and not its nature. To the

extent to which a charge of this kind exceeds
the 'general level of indirect taxation', it has
the same effect as a customs duty of the
same amount, added to a normal indirect

tax; there must therefore be applied to it
the prohibition on charges having an effect
equivalent to that of customs duties. The
Commission recognizes however that the
question under discussion has no interest at
the present time because the German turn­
over equalization tax on imported lemons
at a rate of 2.5 % is within the limit of the
normal rates of turnover tax for ordinary or
tropical fruits.
The argument is an attractive one although
some objections may be raised to it. One is
that, as was mentioned during the oral pro­
cedure by the representative of the German
Government, it does not throw much light
on the dinstiction between internal taxation

and charges having equivalent effect. An­
other is that it is almost impossible to define
what an exorbitant tax is: as far as the

Federal Republic is concerned there was
quoted a rate of 100% of the average price
of the goods for coffee and of 75 % for tea—
two products which do not compete with
German products. Must it be accepted that
these are exorbitant if not prohibitive
taxes? One may reply to this objection that
the Commission is referring to the general
level of indirect taxation which is no doubt

to be regarded as the normal level of tax­
ation for products of the same type and
that, moreover, the products mentioned by
the German Government come under Ar­

ticle 17 of the Treaty and belong to a special
category for which the rate of taxation has
always been high.
Reference must be made to another point:
Article 12 et seq. provide for the manner of
abolition of charges having equivalent
effect, which is to take place before the end
of the transitional period. In any case in
which after that date it appears that the rate
of a tax is 'exorbitant', it will be for the
Commission by means of a directive or a
decision to cause the Member State con­

cerned to reduce it, but this would naturally
be outside the conditions of application and
the procedural rules of Article 12 et seq. of
the Treaty.

Once again all this is rather theoretical, not
only in the present case but even generally
speaking. The German Government points
out with reason that prohibitive rates are
self-contradictory as they bring nothing in
and it is not therefore to be feared that
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Member States should in this sphere apply
excessive rates. The proof is that up to the
present the Commission has never had to
intervene in this field. Moreover this tax,
which changes its character when it changes
its rate, seems to me to complicate fruitlessly
a classification which is already complex.
Although therefore I am not ignoring the
advantage which there might be in laying it
down that the powers of the State are not
unlimited, I shall not suggest to you that you
reply to the question put in the sense of the
observations submitted by the Commission.

III

25/67 — FirmaMilch-, Fett- undEierkontor
v Hauptzollamt Saarbrücken

On 22 March 1967 the undertaking Milch-,
Fett- und Eierkontor cleared through the
Saarbrücken customs office a consignment
of slaughtered poultry from the Nether­
lands. In addition to the duty, the customs
office on this occasion levied turnover

equalization tax at the rate of 4%.
The importer commenced an action against
the decision of the customs office before the

Finanzgericht, Saarland. It maintained that
the imposition of the equalization tax at the
rate of 4% constituted an infringement of
Article 95 of the Treaty and of Article 11(1)
of Regulation No 22 of the Council of the
EEC on the progressive establishment of a
common organization of the market in
poultry meat; the first of those provisions
because under the German legislation on
turnover tax the said tax is not levied, or
only at a much reduced rate, on similar
domestic products, the second because
Article 11 of Regulation No 22 prohibits the
levying of charges having an effect equiva­
lent to customs duties on imports from
Member States. In the event of its being
considered that Article 97 is important for
the solution of the dispute, the undertaking
adds that this article is an implementing
provision of Article 95 and that it must be
applied in such a way as to observe the
principles laid down by Article 95; in addi­
tion there is no proof whatever that the
disputed rate of the tax at 4 % is an average
rate and the burden ofproof that the average
rate applied was legal rests on the customs

administration. Finally, whilst in making a
concrete comparison of taxation account
may be taken of taxation imposed indirectly
on similar domestic products, this cannot in
all cases include the turnover tax imposed
on the means of production and services.
In an order containing lengthy reasons, the
Finanzgericht has taken the view that the
solution to the dispute depends on the inter­
pretation to be given to Articles 95 and 97 of
the Treaty, in particular on the question
whether the latter article creates individual

rights which national courts must protect.
It thus asks you to give a ruling on twelve
questions some of which are divided into
various sub-questions, certain of which also
repeat the problems already encountered in
Case 28/67, and this allows me merely to
clarify or to fill out what I have said on those
points.
Rather than broach each of those questions
successively, I shall regroup them around
certain principal problems in accordance
with a more or less logical order since the
Government of the Federal Republic and
the Commission are at one in adopting it.
1. The first group of problems concerns the
average rates.
What must be understood by average rates
within the meaning of Article 97? This is the
first question.
Can a general rate of tax which was intro­
duced in 1951 and has since remained un­

altered constitute an average rate within the
meaning of Article 97? That is the second
question.
Finally the sixth question, which is asked on
the assumption that Article 97 creates indi­
vidual rights, groups a number ofdifficulties
which arise in connexion with those rates:

can average rates be lawful when the cumu­
lative charge under the turnover tax on
domestic products of the same nature was
not calculated on the basis of definite

statistics but was only assessed, when the
calculations were made on the basis of

statistics for periods before 31 December
1961 and when they were formed into a
single group of domestic products whose
systems ofproduction and of distribution or
on which the cumulative charge on the turn­
over tax varies by more than 0.50% or
which are not similar?

(a) In connexion with the first question, I
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refer generally to what I said in Case 28/67.
I should however like to add, in reply to an
observation made by counsel for the plain­
tiff at the hearing, that the concept of an
average rate must be appraised within the
framework of Community law and of
Articles 95 and 97. It is thus impossible to
draw any conclusion regarding the present
case from the interpretation given by the
German court—even if it had been the

supreme court—to the concept of the aver­
age rate, to its application or to the review
which may be effected in the context of
Article 29 of the German income tax law.

(b) With regard to the question whether the
general rate of a charge introduced in 1951
and remaining unchanged since can con­
stitute an average rate within the meaning
of Article 97, the Commission gave a neg­
ative answer in its written observations to

this second question of the Finanzgericht,
but adopted a more flexible attitude in the
course of the oral procedure, and rightly I
think. In fact Article 97 may not be inter­
preted as implying the abolition of all rates
applied before its entry into force and as
authorizing the Member States to establish
average rates after its entry into force. The
earlier cumulative multi-stage tax system
and the measures in implementation thereof
can continue to the extent to which they
conform to the provisions of the Treaty. It
thus appears to me that a rate fixed in 1951
is not a priori precluded from bring con­
sidered as an average rate. It appears that
this depends on the case in question.
(c) This leaves the various arguments put
forward in the sixth question, the answer to
which can only be hinted at to a certain
extent.

What I have said in connexion with Case

28/67 implies that in calculating the aggre­
gate charge under the turnover tax imposed
on similar domestic products, a mere
'assessment' is insufficient. But it is perhaps
too much to require 'definite statistics', as
the Finanzgericht would have it; I should
prefer to express it more simply, that proper
calculations which may be checked are
necessary.

The Finanzgericht also asks you for a ruling
where calculations were made on a statisti­

cal basis, but for periods before 31 Decem­
ber 1961. It is no doubt desirable, in cal-

culating the charge levied on similar
domestic products, to take into account
recent statistical data, but a period of
reference cannot be fixed generally. It is
merely necessary that since this period
conditions have altered appreciably.

The most delicate problem is that relating to
the definition of 'groups of products' pro­
vided for in Article 97. In the view of the

Government of the Federal Republic, it is in
principle for the legislature to decide on the
categories of products which must be taken
into account for establishing average rates
and, since no limit is imposed by Commun­
ity law, it must have a wide area of discre­
tion.

The Commission rightly considers that it
cannot be the intention of Article 97 to

afford to Member States an opportunity of
manipulating the average rates by this
device. It cites the instance of iron mines, a
preliminary stage in the manufacture of a
machine; those two products are the links
at the opposite ends of a production chain
charged differently and the Commission
rightly considers that it is inadmissible to
form a group of products from it. Likewise
there must be rejected as illogical the idea
put forward by the plaintiff of recognizing
all products appearing under the same
heading of the customs tariff as a group of
products.
The sole criterion which may be put for­
ward—and it is imprecise—is that only
comparable products on which approxi­
mately similar charges are imposed may be
formed into a group. In any event it seems
impossible, contrary to the Finanzgericht's
view on this point, to establish a fixed limit
of 0.50 % of the cumulative burden of the
tax beyond which products cannot be
formed into the same group.
2. The second group of questions to which
we now come—the third, fourth and fifth—
relate to the legal nature of Article 97, on
which you have already been questioned in
Case 28/67. The peculiarity of the present
case is the basis of the Finanzgericht's
question whether this article constitutes a
special case under Article 95 or an indepen­
dent rule.

I agree with the Commission that this
approach to the problem is of no assistance
in resolving the sole important question:

168



MOLKEREI-ZENTRALE WESTFALEN v HAUPTZOLLAMT PADERBORN

whether Article 97 is directly applicable.
Even if that article is a supplementary pro­
vision in relation to the principal rule con­
stituted by Article 95, the question of its
direct applicability cannot be appraised in
relation to Article 95 alone. In fact, the
direct applicability of Article 95 may be a
necessary condition for the recognition of
the same nature in Article 97, but it is not a
sufficient condition. The problem can only
be solved within the framework of the

principles arising from your case-law. In
this connexion, I have been sufficiently
explicit in Case 28/67 for me to say that it
appears to me that the question should be
answered in the negative.
3. The third group ofproblems—the eighth,
ninth and tenth questions—concerns the
interpretation of the concept of 'indirect'
taxation mentioned in Article 95, which
may be employed in calculating the per­
mitted equalization tax.
In the first case I have indicated the ratio
legis of this provision of Article 95 which
must lead to understanding the term 'indi­
rectly' in its widest sense. This generally is
the view of the Finanzgericht which never­
theless asks you for certain clarifications:
with regard to the requests which form
questions eight and nine, I consider that
these have already been answered in Case
28/67.

The tenth question is more unusual. You
will recall that the disputed tax relates to the
import of slaughtered poultry. The Finanz­
gericht wishes to know whether there must
be taken into consideration the turnover tax

imposed on the basic products of primary
products (for example hatching eggs for
poultry, seed in the case of plants) and
whether the same holds good in the case of
the charge on the means of production
employed to obtain primary products (for
example brooders for poultry or brood-
hens). On the basis of what appears to me a
reasonable distinction, the Commission
considers that an affirmative reply must be
given because different stages of production
prior to the raising ofpoultry are concerned.
In principle account must be taken of the
prior tax on laying hens or artificial brood­
ers but it is evident that the influence on the

general tax of the charge on those basic
products is negligible.

4. In its eleventh and twelfth questions, the
Finanzgericht asks whether the turnover
equalization tax must be regarded in whole
or in part as a charge having an effect
equivalent to customs duties within the
meaning of Article 11 of Regulation No
22/62 — in its own view, the question which
it puts to you should be answered in the
negative—and, if so, whether this article
creates direct individual rights which na­
tional courts must protect.
The article in question provides that in trade
between Member States, both as regards
import and export, the following measures
are incompatible with the intra-Community
levy system:

— the imposition of any customs duties or
charges having equivalent effect; and

— the application of any quantitative re­
striction or measure having equivalent
effect.

It will be noted that the terminology of the
regulation follows that of the Treaty; con­
trary to the view of the plaintiff in the main
action, there are thus grounds for consider­
ing that this concept must receive the same
interpretation here as in the Treaty.
Having said that, we must as a general rule
consider the turnoverequalization tax levied
in Germany as internal taxation (since its
aim is to equalize the turnover tax levied on
domestic products) and not as a charge
having equivalent effect.
This holds good if the tax in question ex­
ceeds the charge on similar domestic pro­
ducts by the portion of the tax which
exceeds the corresponding charge, since, as
from your judgment in Case 57/65, the turn­
over equalization tax forms a single legal
entity.
An affirmative answer should be given to
the question whether individuals may in­
voke an infringement of Article 11 of
Regulation No 22 before the national
courts.

5. We come finally to the last question put
by the Finanzgericht: with whom does the
burden of proof rest when the dispute turns
on whether the rate of a charge constitutes
an average rate within the meaning of
Article 97 of the Treaty?
The Government of the Federal Republic
and the Commission express understand-
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able doubts as to the admissibility of this
question. It may in fact be wondered
whether in this we are still in the sphere of
interpretation of Community provisions, or
whether it does not rather relate to a prob­
lem concerning the national law of the
court before which the real nature of the

rate applied is debated. I personally favour
the second argument.
Nevertheless if the question were to be con­
sidered admissible I should agree with the
Finanzgericht that at all events it is for the
customs administration to explain the basis
and the method of fixing the average rate in
dispute. But this solution, if it must be
recognized, can only rest on the most gener­
al considerations of natural justice: if this
proof were not required of the administra­
tion, it would in practice render pointless
any application by the importer.

IV

27/67 — Firma Fink-Frucht v
Hauptzollamt München

On this occasion the import of fresh sweet
peppers from Italy to Germany meant that
the plaintiff in the main action, Firma Fink-
Frucht, had to pay the turnover equaliza­
tion tax.

The importer brought the matter before the
Finanzgericht, Munich, alleging that Article
95 of the Treaty had been infringed. It
maintained that the turnover equalization
tax levied had a discriminatory effect in
comparsion with the direct or indirect turn­
over tax on similar domestic products or
competing products. The customs office, on
the other hand, replied that neither Article
95 nor Article 97 of the Treaty was appli­
cable, since Germany produces no fresh
sweet peppers and no other domestic prod­
ucts capable of being substituted for them.
Under those circumstances the Finanzge­
richt brought before you five questions on
the meaning and scope of Article 95.
1. First of all it asks whether the first para­
graph of Article 95 merely lays down a pro­
hibition against discrimination between the
Member States, or whether it must be
understood as authorizing the levy ofa turn­
over equalization tax only where there are
similar domestic products on which the

turnover tax is imposed directly or indirect­
ly, with the result that since it is not an
equalizing tax it is prohibited when in the
national territory there are neither similar
products nor competing products capable
of being compared with the imported pro­
ducts. It further asks you whether, where
necessary, the turnover equalization tax
must be regarded as a measure having an
effect equivalent to quantitative restrictions
under Article 30 of the Treaty. It will be
noted that although the plaintiff expressly
refers only to the first paragraph of Article
95, in fact the question as a whole also
relates to the second paragraph.

As I said in connexion with Case 31/67, our
starting point must be the idea that Article
95 contains a prohibition on Member
States' placing products imported from
Member States in a less favourable position
than similar domestic products or com­
peting products; but if there are no similar
or competing products in the State in
question Article 95 does not apply. Since the
fiscal sovereignty of the States remains
intact, subject to the limitations imposed by
the provisions of the Treaty, when the con­
ditions for the application of Article 95 are
not present, the Member States retain the
right to impose indirect taxation on prod­
ucts which are not manufactured in the

country. It does not necessarily follow from
this that they are not subject to any restric­
tion on the basis of the EEC Treaty. Final­
ly—and in this I am replying to the last part
of the question—if any increase in the price
of imported products may result in restrict­
ing imports, when this rise in prices is
caused by levying a duty or tax, such taxa­
tion may be affected by the special pro­
visions of Articles 12 and 95. Those articles

are sufficient in themselves without its being
necessary to apply Article 30 which relates
to measures having an effect equivalent to
quantitative restrictions.
2. The second question deals with the con­
cept of 'similar products' which appears in
the Treaty and how they are to be distin­
guished from the products referred to in
the second paragraph.
The first paragraph of Article 95 is appli­
cable when 'similar domestic products' may
be compared with products imported from
other Member States, and the second para-
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graph of Article 95 applies when Member
States impose on the products of other
Member States internal taxation of such a

nature as to 'afford indirect protection to
other products'. We are thus concerned
with a situation where there are no 'similar'

products in the State, but only products in
competition with the imported product. For
its content and its position in the provision,
the second paragraph of Article 95 thus
appears as a supplementary condition to the
first paragraph of Article 95.
Once we have said this, it is difficult, as is
shown by the various observations which
have been submitted, to give a precise def­
inition of 'similar' products and to distin­
guish them from the products referred to in
the second paragraph, as the Finanzgericht
asks, but this difficulty is less important if it
is admitted, as I shall later suggest to you is
the case, that the products dealt with by the
two paragraphs are subject to the same
legal rules.
According to the plaintiff in the main action,
whilst it is not necessary to require them to
be completely equivalent, there must be
considered as similar all products which are
strictly capable of being substituted, that is
to say, all those which, taking into account
their characteristics and the value of their

use, are currently regarded as interchange­
able. According to the Government of the
Federal Republic, by similar products there
must be understood identical products or
products of the same type. The Commission
indicates that 'similar' is not the equivalent
of 'identical' and has a wider scope than the
latter term.

It will be understood that the concept in
question is difficult to define clearly. There
is nevertheless universal agreement that in
appraising whether products are similar the
essential factor, when the subject of the
disputed provision is ofan economic nature,
is whether they are capable of identical use
owing to their nature and special properties
and whether they fulfil the same need or are
capable of satisfying the same taste. It must
be noted finally that most products have
several possible uses which they share, to a
greater or lesser degree, with other pro­
ducts.

The second paragraph supplements the
foregoing provision. It refers to the situa-

tion when an imported product is in some
way in competition with a domestic product
without there being similar products.
It is nevertheless impossible to delimit
strictly the respective scope of those two
provisions; similar products and products
which without being similar are neverthe­
less competing are only distinguished by the
degree and breadth of the differences sep­
arating them.

The other questions put by the Finanzge­
richt relate solely to the second paragraph
of Article 95.

5. You are asked first of all to interpret the
concept of 'taxation of such a nature as to
afford indirect protection to other products'
employed in that paragraph. Does it refer to
the smallest tax which gives a measure of
protection to domestic products even re­
motely in competition with the imported
product or does it refer to a tax which
changes the price of the imported product
sufficiently to make domestic consumers
favour the competing domestic products? I
think that the second paragraph must be
understood in a fairly wide sense. In your
judgment in Case 34/62 ([1963] E.C.R. 131),
you admitted, for example, that oranges on
the one hand and apples, pears and peaches
on the other might be in competition, so
that the former might not be burdened by
heavier indirect taxation than that on the

said fruit produced in the State.
When products are in competition with each
other, the second paragraph of Article 95
prohibits imposing additional taxation on
imported products in competition with
domestic products. In fact all increases in
price hamper the sale of the product which
is charged by favouring the product which
is not charged; no doubt this effect dimin­
ishes as the cost is reduced, but there is no
limit below which it may be said that an
increase in cost affecting only certain prod­
ucts capable of satisfying the same needs
has no effect on the sale of those products.
4. The Finanzgericht also wishes to know
whether the second paragraph of Article 95
prohibits the imposition of any taxation or
whether the prohibition which it lays down
covers only the imposition of higher tax­
ation than that imposed on competing
domestic products.
There is no doubt as to the reply and the
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question should be settled in terms of the
second section of the subsidiary question
asked by the Finanzgericht.
The sole purpose of Article 95 is to prevent
imported products from being placed in an
unfavourable competitive position; indirect
protection does not arise from very light
taxation but only from taxation heavier than
that affecting domestic products. Finally, it
is incomprehensible that the Treaty should
grant products which are merely compar­
able a more favourable position that 'sim­
ilar' products.

5. The Finanzgericht finally wishes to know
whether the second paragraph of Article 95
produces direct effects and creates individ­
ual rights which national courts must pro­
tect.

On the basis ofyour case-law I consider that
this question should be answered in the
affirmative.

In fact this paragraph leaves no room for
any discretion on the part of the Member
States. The difficulties which may be in­
volved in implementing it are purely legal
and essentially arise from the concepts
employed which, as we can see, may require
interpretation by the competent court.
Since it is difficult to determine precisely the
bounds between the first and second para­
graphs of Article 95, it is incomprehensible
that the first should be directly applicable
and not the second.

V

13/67 — FirmaBecherv
HauptzollamtMünchen

The
request fora preliminary rulingbrought before
you by the Finanzgericht, Munich, as
Case 13/67 will not detain us long as the questions
which that court asks you have generally
been treated already in certain of the
cases which we have just considered.

When
the Becher undertaking obtained customs
clearance on7 December 1962 for two

consignmentsofmaize from Italyit was asked
to pay an equalization duty of 1.5 %. It
made an administrative complaint and subsequently
alleged before the Finanzgericht
that the provisionsof German tax law which
had been applied to it were contrary to
Article 95of the Treaty. In fact, consign

ments
of domestic maize effected in Germany

are exempt from turnover tax (Umsatzsteur)
andthere is thus no taxation directly
imposedondomestic products;nor is
there an indirect charge, as the taxes on auxiliary
materials cannot be placed in this category.
Moreover itdisputes that the rate of
1.5 % was a genuine average rate within the
meaningof Article 97.

Inthose circumstances the Finanzgericht, Munich,
referred three questions to you.

1.The first is whether Article 97 is directly applicable.

For
reasons which I have expounded in connexion
with Case 28/67 it seems to me that
a negative reply must be given to this question.

2.The second concerns the interpretationof
the term 'average rate'.

Under
acumulative multi-stage tax system, must
the rates of the equalization tax be considered
to constituteas a general rule average
rates within the meaningof Article 97?
This is the view consistently maintainedby
the German Governmentandconfirmed since
1966 by Article7of the Law on Turnover
Tax (Umsatzsteuergesetz) which I described
in connexion with Case 28/67 as calling
for most serious reservations.Onthe other
hand, is it necessary to check in every case
whether the rate of the charge is higher or
lower than the average turnover tax imposed
directly or indirectly on similar domestic
products, for example when this rate
correspondsonlyto the charge imposedat
a single stage of turnover in relation to the
said product. Finally, does it constitute an
average rate when the same rate of tax is applied
to products at different stages of production,
for example to cereals, on the one
hand, and to bakers' wares obtained from
those cereals on the other?

The
Finanzgericht observes that the rate of 1.5%
applied in the present case corresponds
to the rate of turnover tax on consignments
of domestic cereals.As this latter tax
is only imposed ona very small fractionof
the commercial operations relating to those
cereals, the actual tax burden is much lower
than 1.5%. In order to consider the rate
of the turnover equalization taxas an average
rate within the meaning of Article 97,
it is not only necessary to take into account
indirect taxation but to form a
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group from the cereals and bakers' wares
subject to the same rate. But is it possible to
form a group ofproducts by joining primary
products, mostly exempt from taxation,
with the products which are used to make
them and which have a much longer pro­
duction cycle and suffer higher preliminary
taxation?

I have stated that, in calculating the turn­
over equalization tax, products may only be
formed into a 'group' when taxation is
levied on similar domestic products to a
substantially equivalent degree, if it is
desired to avoid manoeuvres which might
frustrate Articles 95 and 97. A priori it
seems surprising that products coming
under different stages of the manufacturing
process may be grouped together, but is is
not illegal if those products are subject to
approximately the same taxation. As this is
a question to be decided in each individual
case, a complete and general reply cannot be
given.
3. Finally, the Finanzgericht asks you
whether the concept of indirect taxation
includes the turnover tax, and possibly
carriage tax, imposed on auxiliary materials,
materials used for the packing of goods, the
means of development or of production
employed in the manufacture and market­
ing of the products, together with carriage
by third parties. This question must be
answered in the affirmative.

VI

7/67 — Wöhrmann v Hauptzollamt
Bad Reichenhall

20/67 — Tivoli v Hauptzollamt Würzburg

The two cases in which it remains for me to

give my opinion and which are both the
subject of a reference for a preliminary
ruling from the Finanzgericht, Munich, dif­
fer from the previous cases inasmuch as they
concern the importation into Germany of
products originating not in Member States
but in third countries. They both relate to
the interpretation of regulations on the
establishment of a common organization of
the markets in two agricultural sectors and
the questions with which they face us are
similar. It is essential to consider them

together.

1. The Wöhrmann undertaking imported
into Germany in 1966 unsweetened whole-
milk powder coming from Austria. Apart
from the levy laid down by Regulation No
13/64 of 5 February 1964 the customs im­
posed a charge of 3 % of the value as turn­
over equalization tax. An action was started
before the Finanzgericht, Munich, on the
ground that, as milk and milk products
were not subjected in Germany to turnover
tax, the equalization tax in question was not
'internal taxation' within the meaning of
Article 95 of the Treaty but a charge having
an effect equivalent to a customs duty.
However, the charging of any customs duty
or charge having equivalent effect on im­
ports from third countries is incompatible
with the provisions of Article 12(2) of
Regulation No 13/64.
In these circumstances the Finanzgericht
has addressed to you four questions which
are related to one another and which run as

follows. It asks you first whether the char­
acter of a charge having an effect equivalent
to a customs duty within the meaning of
Article 12 of the regulation is determined in
a general manner by the protective purposes
of the charge or by its actual protective
effect in the case of a given product. In the
event of an affirmative answer's being given
to the second of the two alternatives, the
Court wishes to know whether an equaliza­
tion tax must be considered as a charge
having equivalent effect when supply of the
similar domestic product is not directly
subject to the turnover tax or—in the event
of a negative answer's being given to this
question—if there would be a charge having
equivalent effect to the extent to which the
equalization tax exceeds the amount of the
turnover tax on similar domestic products.
These are the first two questions and I shall
consider them before going on to the re­
mainder.

The Treaty, we know, distinguishes between
and provides different treatment for cus­
toms duties and charges having equivalent
effect on the one hand and internal taxation

on the other. Regulation No 13/64, which
you are asked to interpret, lays down that,
for imports from third countries, the
charging of any customs duty or charge
having equivalent effect is incompatible
with the levy for which it provides. How-
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ever, it does not contain any similar pro­
vision with regard to internal taxation, with
regard to which Member States preserve
their freedom of action. This is proved by
the fact that, according to Article 2 of this
same Regulation, the levy corresponds to
the threshold price of the importing Mem­
ber State, less certain sums including 'an
amount equal to the incidence of internal
duties charged on imports' (an amount to
be calculated in accordance with Regula­
tion No 158/64), as well as by the fact that,
when the rate of the equalization tax for
milk products was reduced from 4 % to 3 %
by the 16th Law amending the turnover tax
law, dated 26 March 1965, this latter regula­
lation was amended to take into account the

new German legislation. It is true that the
applicant's representative criticized this
provision, which seemed to him to be in­
compatible with the spirit of the Treaty and
of the market organization, but its validity
is not the subject of the present hearing.
What matters is the conformity of the legal
concepts of the Treaty with those of the
regulation: the latter uses them in the same
sense as the former and it is, in reality, the
distinction found in Articles 12 and 95 of

the Treaty which reappears in the Regula­
tion.

Your case-law has already had to take this
question into consideration. From your
judgments in Joined Cases 2 and 3/62
([1962] E.C.R. 425) and 57/65 (Rec. 1966,
p. 293) can be seen the idea that a charge
intended to offset taxes on similar domestic

products is 'internal taxation'. It is thus the
general purpose which is taken into account.
The purpose of the turnover equalization
tax is to establish equality of fiscal charges
between imported products and domestic
products. If, in a given case, the exemption
of the similar domestic product from all
taxation were to make it lose its role and its

justification, it would be legitimate to in­
quire whether its legal nature were to be
affected. This supposition is however en­
tirely theoretical for even admitting that the
product itself may be exempt from turnover
tax, it is still subject to an indirect charge
which must be taken into consideration.

But—and here we come to the second ques­
tion—if in a given case the amount of the
equalization tax exceeds that of the tax

imposed upon the similar domestic product,
it does not follow that the part of the
equalization tax which exceeds that tax
constitues a charge having an effect equiv­
alent to that of a customs duty. The tax
necessarily keeps its unity as is clear from
your judgment in case 57/65, which pre­
serves all its force even though Article 95
does not apply here.
The Finanzgericht next inquires whether, in
case of a cumulative multi-stage turnover
tax it is possible to equate the amount of the
equalization tax charged with that of the
turnover tax which is imposed proportion­
ally on auxiliary and accessory products,
the means of production, fuels and energy
used in the production of similar domestic
products. What I have said in previous
cases leads me to give an affirmative reply.
The last question put by the Finanzgericht
is whether Article 12(2) of Regulation No
13/64 produces direct effects as far as con­
cerns that portion of the equalization tax
which has an effect equivalent to a customs
duty, and whether it creates individual
rights. This question, which was put in the
alternative in case the tax was to be con­

sidered as capable of division into several
components, has therefore lost its purpose.
All told therefore the provision about which
you have been asked corresponds to that of
Article 12 of the Treaty about which you
recognized in your judgment in Case 26/62
that it produced direct effects and created
individual rights. The same solution there­
fore necessarily applies to Article 12(2) of
Regulation No 13/64.
2. I shall finish with Case 20/67 — Tivoli —
in which the Finanzgericht, Munich, has
again made a reference for a preliminary
ruling.
In 1966 the undertaking imported several
consignments of wheat from the United
States, on which a turnover equalization tax
at the rate of 1.5 % was claimed. The under­
taking argued before the Finanzgericht that
there was no domestic product in Germany
comparable with the product imported by
it, and that the taxation which it disputed
constituted a charge having an effect equiv­
alent to a customs duty, and infringed
Article 20(1) of Regulation No 19 on the
common organization of the market in
cereals.
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By order dated 17 May 1967 the Finanz­
gericht referred the case to you and asked
you for a ruling whether a turnover equal­
ization tax levied on imported goods con­
stitutes a charge having an effect equivalent
to a customs duty within the meaning of
Regulation No 19, when similar products or
products capable ofbeing substituted within
the meaning of the first and second para­
graphs of Article 95 of the Treaty are not
produced within the country.
Let me say once and for all that the parties
before the Finanzgericht were in agreement
in considering that hard wheat is not pro­
duced within the Federal Republic of Ger­
many, and that is neither comparable with
the soft wheat produced within that country
nor usable as a substitute for it. As regards
this proposition, which means that the
second paragraph of Article 95 cannot
possibly be applicable, the Commission has
stated its doubts concerning the relation­
ship between the two products, and I share
them. I do so because there are important
uses to which both kinds of wheat can be

put, in particular the manufacture of feed
meal. So we should be well advised to leave

this question entirely aside, since the ruling
which is asked of you can be given without
going into it.
The provision to be interpreted is Article
20(1) of Regulation No 19 which states that
the application of the system of levies as
regards third countries is to entail the
abolition of the levying of customs duties
and charges having equivalent effect on
imports from third countries. It is not dis-

puted that, since there is no special defini­
tion, the concept of a charge having equiv­
alent effect is used here with the same

meaning as in the Treaty.
I have said as regards Case 7/67 that the
dividing line between charges having equiv­
alent effect and internal taxation can only
be traced on the basis of the general
objectives which are respectively attribut­
able to them. I said that the equalization tax
was thus to be classified as internal taxation.

This principle can still hold good even when
the taxation is levied on the importation of
a product which does not meet with any
similar or competing product within the
country. This is because such taxation does
not acquire and cannot acquire the protect­
ive nature which is the essence of a charge
having equivalent effect. On this subject it
will be recalled that Article 17 of the Treaty
allows Member States to substitute by
internal taxation customs duties of a fiscal

nature, the two characteristics of which
were that they were intended to provide
revenue for the state and to be levied in

most cases on goods which are not produced
within the national territory. In authorizing
this charge, Article 17 recognizes that this
taxation does not have the same effect as

customs duties. But another conclusion

which must follow is that Article 95 does

not forbid the levying of internal taxation
when there is no domestic production of
similar goods on ones which may be used
as substitutes. Without this interpretation
Article 17 of the Treaty would have no
practical point.

Therefore I am of the opinion that Member States retain the right to levy an
equalization tax even when there is no similar product or one which may be sub­
stituted for it within the national territory. I am further of the opinion that this tax
is not a charge having an effect equivalent to a customs duty. This interpretation
also holds goods as regards Regulation No 19 concerning the case of imports from
third countries. Thus the only question which the Finanzgericht puts to you seems
to me to require an answer in the negative.

Finally I would advise that the decision on costs in each of the seven cases is a
matter for the courts which have made references to you.

175


