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The deduction of value added tax

Foreword

Value added tax (VAT) has been a feature of EU law for five decades. VAT isa
consumption tax that applies generally to transactions carried out by taxable persons
for the purposes of their economic activities and isintended to tax only the final
consumer. Itis also characterised by the principle of neutrality which applies to the
imposition of the tax and which also entailsthatthereis in principle a right of deduction.
Thus, the deduction system is meant to relieve the trader entirely of the burden of VAT
in respect of all his or her transactions, which themselves give rise to the right to deduct.
In its case-law on VAT, the Court of Justice has frequently pointed out that the right to
deduct (and, therefore, the right to the refund of VAT paid) forms an integral part of the
VAT scheme and in principle cannot be limited.

However, while the right of deduction should, a priori, apply in every instance in order to
achieve neutral taxation, certain restrictions on that right are necessary. The Courthas
made clearin its case-lawthat itis necessary for there to be a directand immediate link
between the acquisition of goods or services and a downstream taxable transaction. In
other words, the acquisition should, according to objective criteria, be made for the
purposes of the taxable person’s economic activity. On the other hand, when goods or
services are acquired for the purposes of carrying out exempt transactions or
transactions which fall outside the scope of VAT, no output VAT is collected and sono
input VAT may be deducted.

The Court has also made clear inits case-law that EU law may not be relied on for
fraudulent or abusive ends. Where abusive practices are detected in the exercise of the
right of deduction, the right to deduct input VAT may be refused, with retroactive effect.
Accordingly, national authorities may refuse the benefit of the right of deduction where
itis established, on the basis of objective evidence, that the taxable person knew, or
ought to have known that, by means of his or her acquisition, he or she was
participatingin a transaction connected with VAT fraud, even if the transaction in
guestion meetsthe objective criteria on which the concepts of a ‘supply of goods
effected by a taxable person acting as such’and an ‘economic activity’ are based.

The following is a selection of judgments, arranged under specific subject headings,
which provide an overview of the Court's recent case-law on the deduction of VAT.

The first fact sheet on value added tax was published in November 2019. The current
fact sheet supplements itwith a discussion of a further 36 recentdecisions which
provide additional clarification of the issues arising from the law governing the
deduction of VAT.
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Relevant directives

On the common system of value added tax

Sixth Council Directive 77/388/EEC of 17 May 1977 on the harmonization of the laws of
the Member States relating to turnover taxes - Common system of value added tax:
uniform basis of assessment(0J 1977 L 145, p. 1) (the Sixth Directive’);

Council Directive 2006/112/EC of 28 November 2006 on a common system of value
added tax (0O) 2006 L 347, p. 1) (the VAT Directive’);

Council Directive 2010/45/EU of 13 July 2010 amending Directive 2006/112/ECon the
common system of value added tax as regards the rules on invoicing (O) 2010 L 189,
p. 1) (Directive 2010/45)).

Arrangements for the refund of value added tax to taxable persons not
established in the territory of the Member State of refund

Eighth Council Directive 79/1072/EEC of 6 December 1979 on the harmonization of the
laws of the Member States relating to turnover taxes - Arrangements for the refund of
value added tax to taxable persons not established in the territory of the country (O]
1979 L 331, p. 11) (the Eighth Directive’);

Council Directive 2008/9/EC of 12 February 2008 laying down detailed rules for the
refund of value added tax, provided for in Directive 2006/112/EC, to taxable persons not
established in the Member State of refund but established in another Member State (O]
2008 L 44, p. 23) (‘Directive 2008/9);

Council Directive 2010/66/EU of 14 October 2010 amending Directive 2008/9/EC laying
down detailed rules for the refund of value added tax, provided for in Directive
2006/112/EC, to taxable persons not established in the Member State of refund but
established in another Member State (O) 2010 L 275, p. 1) (Directive 2010/66").
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The deduction of value added tax

I. The principle of neutrality

As mentioned in the foreword, the Court has consistently held that the deduction system
established by the Sixth Directive and the VAT Directive is meant to relieve the trader entirely
of the burden of the VAT payable or paid in the course of all his or her economic activities.
The common system of VAT thereby seeks to ensure complete neutrality of taxation of all
economic activities, whatever their purpose or results, provided that they are themselves
subject, in principle, to VAT. '

The Court has also emphasised that, while the Member States may adopt measures under
Article 273 of the VAT Directive to ensure the correct collection of VAT and to prevent
evasion, such measures must not undermine the neutrality of VAT. 2

The Court has also consistently held that the principle of fiscal neutrality - which was
intended by the EU legislature to reflect, in matters relating to VAT, the general principle of
equal treatment - requires, inter alia, that different situations must not be treated in the
same way, unless such treatment is objectively justified. 3

Judgmentof 1 March 2012, Kopalnia Odkrywkowa Polski Trawertyn P. Granatowicz,
M. Wasiewicz (C-280/10, EU:C:2012:107)

(VAT - Directive 2006/112/EC - Articles 9, 168, 169 and 178 - Deduction of input tax paid in
respect of transactions conducted with a view to carrying out planned economic activity -
Purchase of land by the partners of a partnership - Invoices drawn up prior to registration of the
partnership seeking the deduction)

Two individuals, the future partners of a partnership governed by Polish law, acquired a
property in December 2006. The acquisition was confirmed by a court official who
issued an invoice to the future partners. The partnership was not founded, however,
until four monthslater, in April 2007. On that occasion, a notary issued an invoice to the
partnership for drawing up a notarial act and extracts relating to its settingup. The
partnership consequently declared an amountof input VAT on the basis of the two
invoices.

The tax authority refused the deduction requested on the ground that the acquirer of
the immovable property, under the firstinvoice, was not the partnership itself, but the
natural personswho, after the partnership had been set up, had transferred the
property, as a contribution in kind, to the partnership. As regards the second invoice, the
tax authority concluded that it had beenissued before the partnership was registered in
the companiesregister and had therefore beenissued to a non-existent entity. In
addition, the future partners could not rely on a right to deduct VAT on investment

' Judgment of 14 February 1985, Rompelman (268/83, EU.C:1985:74, paragraph 19).
Judgment of 22 March 2012, Klub (C-153/11, EU:C:2012:163, paragraph 50).

3 Judgment of 19 July 2012, Lietuvos geleZinkeliai (C-250/11, EU:C:2012:496, paragraphs 44 and 45 and the case-law cited).

December 2024 6 curia.europa.eu


http://curia.europa.eu/juris/documents.jsf?num=C-280/10
http://curia.europa.eu/juris/documents.jsf?num=268/83
http://curia.europa.eu/juris/documents.jsf?num=C-153/11
http://curia.europa.eu/juris/documents.jsf?num=C-250/11

The deduction of value added tax

expenditure because the contribution of the capital goods at issue was an exempt
transaction under the applicable national legislation.

In an action brought against the tax authority’s refusal to allow the deduction, the
national court requested a preliminary ruling of the Court of Justice on the questions of
whether a partnership, in the person of its future partners, which incurred investment
expenditure prior to its formal registration as an entity governed by commercial law and
its registration for the purposes of VAT, is entitled, following registration of the
partnership as an entity governed by commercial law and its registration for the
purposes of VAT, to exercise, pursuant to Article 9 and Articles 168 and 169 of the VAT
Directive, the right to deductinput tax paid in connection with investment expenditure
which was incurred for taxable activities carried out within the framework of the
partnership, and whether exercise of the rightto deduct input tax can be precluded by
the fact that the invoice for the acquisition of the immovable property was issued to the
partners and not to the partnership.

As it had pointed out in the cases of Rompelman (263/83) * and INZO (C-110/94), ° the
Court held that preparatory acts taking the form, for example, of the purchase of
immovable property, must themselves be treated as constituting economic activities, as
referred toin Article 4(1) of the Sixth Directive and the first subparagraph of Article 9(1)
of the VAT Directive, which may consist in several consecutive transactions. In addition,
the principle that VAT should be neutral as regards the tax burden on a business
requires that the first investment expenditure incurred for the purposes of and with a
view to commencing a business must be regarded as an economic activity. In this
connection, it would be contraryto that principle if such an activity did not commence
until the property was actually exploited, that isto say until it began to yield taxable
income. Accordingly, anyone who carries out such investment transactions which are
closely connected with and necessary for the future exploitation of immovable property
must be regarded as a taxable person within the meaning of the Sixth Directive and is
therefore entitled to exercise the right to deduct input tax. Furthermore, under the
principle of neutrality of VAT, a taxable person whose sole object is to prepare the
economic activity of another taxable person and who has not effected any taxable
transaction may exercise a right to deduct in relation to taxable transactions carried out
by the other taxable person. Therefore, in so far as, under national legislation, the
partners, even though they may be considered taxable persons for the purposes of VAT,
are unable torely on the taxable transactions effected by the partnership in order to
relieve the cost of the VAT on investment transactions effected for the purposes of and
with a view to the activity of that partnership, the latter must, in orderto ensure the
neutrality of taxation, be entitled to take account of those investment transactions when
deducting VAT.

4 This case gave rise to the judgment of 14 February 1985, Rompelman (268/83, EU:C:1985:74).
This case gave rise to the judgment of 29 February 1996, INZO (C-110/94, EU:C:1996:67).
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According to the Court, the principle of VAT neutrality also requires that deduction of
input tax be allowed if the substantive requirements of the law applying to input VAT are
satisfied, even if certain formal obligations are not complied with. Thus, thefact that the
invoice - issued before the partnership was registered and identified for the purposes of
VAT - was addressed to the future partners and not to the partnership itself does not
remove the right of deduction, provided thatthose who paid the input tax and those
who make up the partnership in question are one and the same. Any other approach
would have the effect of rendering the right of deduction ineffective, and therefore call
into question the neutrality of VAT.

Judgment of 6 February 2014, E. ON Global Commodities (C-323/12, EU:C:2014:53)

(Directive 79/1072/EEC - Common system of value added tax - Taxable persons residing in
another Member State - Rules for refund of VAT - Taxable persons designating a tax
representative in accordance with provisions of national law preceding accession to the European
Union - Precluded - Meaning of ‘taxable person not established in the territory of the country’ -
Condition of not being established - Condition of no supply of goods or services - Supplies of
electricity to taxable dealers - Directive 2006/112/EC - Article 171)

The company in this case had been activein the energy sector of the Romanian market
since October 2005. In order to meet the obligationsimposed on taxable persons
establishedin a State other than Romania by national VAT law, it had designated a tax
representativein Romania which was identified for VAT purposes in that country. The
obligation to designate a tax representative having been abolished when Romania
became a member of the European Union, the tax representative stopped issuing tax
invoices on behalf of the companyon 1 January 2007, albeit it continued to represent
the company in Romania, in particular in dealings with the tax authorities. Between
1January and 31 August 2007, the company sought to deduct the VAT which it had paid
on the basis of invoicesissued by its trading partners - which were Romanian legal
persons - as suppliers of services. The tax authorities refused to allow the company’s
representative to make the deductions relating to transactions carried out from
1January 2007 onwards on the ground that the company had ceased to be a taxable
person for VAT purposes in Romania in respect of energy supplies, which meantthat it
had ceased to invoice and collect VAT in respect of those supplies in Romania, that
obligation falling, as from 1 January 2007, on the recipient of those supplies.

Following that refusal, the company made an application for a refund on the basis of the
Eighth Directive and the provision of national law transposing that directive into
Romanian law. Its application for a refund was refused on the ground thatthe directive
concerned taxable persons not identified for VAT purposes and under no obligation to
be identified for VAT purposesin Romania, whereas the company had continued to be
represented for tax purposes in Romania and, consequently, had, in fact, continued to
be identified for VAT purposesin Romania. The company’s administrative action for
review of that decision was dismissed, and it then brought proceedings beforethe
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Curtea de Apel Bucuresti (Court of Appeal, Bucharest, Romania), which made a
reference to the Courtof Justice for a preliminary ruling.

In this case concerning theinterpretation of the Eighth Directive, the Court considered
whether the provisions of that directive must be interpreted as meaning that the fact
that a taxable person established in one Member State and carrying out supplies of
electricity in another Member State designates a tax representative identified for VAT
purposes in that second State means that the taxable person cannot rely on the
directive inthe latter State in order to obtain a refund of input VAT. The Romanian
Government argued that the company in question, by maintaining its tax representative,
had created a legal vacuum, thereby depriving it of any possibility of obtaining a refund
of VAT.

The Court of Justice pointed out that the Eighth Directive establishes two cumulative
conditions that mustbe satisfied before a taxable person can beregarded as not being
establishedin theterritory of the country, and therefore entitled to a refund. It then
examined the second of those conditions - which is that the taxable person must not
have made any supplies of goods or servicesin respect of which the place of supply is
deemed to be in the Member State in which the refund is claimed - and stated that, if
the effect of the supplies of electricity concerned is to render the Eighth Directive
inapplicable, the deduction of input VAT must, as a rule, be allowed if the substantive
requirements are satisfied, even if the taxable person has failed to comply with certain
formal requirements. The principle of fiscal neutrality precludes a penalty consisting in a
refusal of the right to a refund or of the right to deduct. That right is not precluded
merely by the designation of a tax representative identified for VAT purposesin the
latter State.

Judgment of 13 March 2014, Malburg (C-204/13, EU:C:2014:147)

(Taxation - Value added tax - Origin and scope of the right of deduction - Dissolution of a
partnership by a partner - Acquisition of a portion of the client base of that partnership -
Contribution in kind to another partnership - Payment of input tax - Whether deduction possible)

In this case, Mr Malburg had held a 60% sharein a partnership governed by German
law, while the other two partners had each held 20% shares. That partnership was
dissolved on 31 December 1994, with a portion of the clientbase being transferred to
each of the partners. On 31 December 1994, Mr Malburg founded a new partnershipin
which he held a 95% share and to which he made available free of charge, for use inits
business, the client base which he had acquired following the dissolution of the old
partnership. The old partnership having been dissolved by division of assets, the tax
authority subsequently, in 2003, assessed the old partnership as liable for payment of
VAT for 1994 based on the transfer of the client base. After Mr Malburg paid the tax due,
the old partnership, represented by Mr Malburg, issued an invoice to Mr Malburg in
respect of the 1994 division of assets, itemising the VAT separately. In his VAT returns for
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2004, Mr Malburg deducted the VAT which had been invoiced to him in respect of the
acquisition of the client base and declared turnover from his activities as managing
partner of the new partnership. As the economic asset which that client base constituted
had been used by the new partnership, an undertaking to be distinguished from

Mr Malburg, the tax authority took the view that Mr Malburg was not entitled to deduct
input VAT.

The Bundesfinanzhof (Federal Fiscal Court, Germany) argued that the principles
established by the Court of Justice inits judgment in Kopalnia Odkrywkowa Polski
Trawertyn P. Granatowicz, M. Wgsiewicz ® concerning the recovery of input VAT in respect
of transactions carried out for the purpose of future economic activity to be carried out
by a partnership, the future partners of which have paid the input tax, did not apply in
this case since it concerned the deduction of input VAT paid by a founding partnerand
not the deduction of input VAT paid by a partnership. The Bundesfinanzhof (Federal
Fiscal Court) thenreferred a question on the issue to the Court of Justice for a
preliminary ruling.

The Court began by examining the provisions of the Sixth Directive defining ‘taxable
person’and the right of deduction, having regard to the principle of tax neutrality, in
order to determine whether, despite the fact that the client base in question had not
become part of the capital assets of the newly founded partnership, Mr Malburg was
entitled to deduct the input VAT paid on the acquisition of that client base. In this
connection, the Courtheld thatits findings in Kopalnia Odkrywkowa Polski Trawertyn

P. Granatowicz, M. Wgsiewicz " were not applicable, by analogy, to the situation at issue in
the main proceedings, the facts which had given rise to the two disputes being
substantially different.

The Court observed that the provision of the client base for use by the new partnership
free of charge could not be considered to constitute an ‘economic activity’ within the
meaning of the Sixth Directive. It also found that there was no direct and immediate link
between a particular input transaction and an output transaction giving rise to
entitlement to deduct, in accordance with Article 17(2)(a) of the directive. As regards the
principle of fiscal neutrality, the Court pointed out that that principle manifests itself
through the deduction systemwhich is meant to relieve the trader entirely of the
burden of the VAT payable or paidin the course of all his or her economic activities. The
common system of VAT therefore ensures that all economic activities, whatever their
purpose or results, provided that they are themselves subject to VAT, are taxed in a
wholly neutral way. However, the provision of a client base for the use of a partnership
free of charge is not a transaction falling within the scope of VAT, and so the principle of
fiscal neutrality does not apply to such a situation.

©  Judgment of 1 March 2012, Kopalnia Odkrywkowa Polski Trawertyn P. Granatowicz, M. Wasiewicz (C-280/10, EU:C:2012:107). This judgment was

discussed earlier in this part of the fact sheet.

7 Opinion of Advocate General Cruz Villalén in Kopalnia Odkrywkowa Polski Trawertyn P. Granatowicz M. Wasiewicz (C-280/10, EU:C:2011:592).
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Judgment of 17 July 2014, Equoland (C-272/13, EU:C:2014:2091)

(Reference for a preliminary ruling - Value added tax - Sixth Directive 77/388/EEC - Directive
2006/112/EC - Exemption of imported goods which are intended to be placed under warehousing
arrangements other than customs - Obligation to physically place the goods in the warehouse -
Non-compliance - Obligation to pay VAT notwithstanding the fact that it has already been settled
under the reverse charge mechanism)

During the month of June 2006, the company Equoland imported into Italy a
consignment of goods from a third country. On the customs declaration, it was stated
that the goods were destined for the tax warehouse for the purposes of VAT. The
manager of the warehouse thenregistered the goods in the warehouse register, even
though the goods were never physically stored in the warehouse, butwere placed there
virtually’, by means of their inclusionin the register. The goods were thenimmediately
withdrawn from the tax warehouse arrangements and the VAT was paid by Equoland
under the reverse charge mechanism. As the goodsin question were not physically
placed in thewarehouse, the Italian customs authority took the view that the necessary
conditions for the postponement of payment of VAT on importation had not been met.
The customs authority consequently concluded that the taxable person had not paid the
tax allegedly due on importation and that the payment under the reverse charge
mechanism constituted late payment of the VAT.

An action was brought and the referring court asked the Court of Justice whether, in
accordance with the principle of neutrality of VAT, the Sixth Directive precludes national
legislation under which a Member State requires the payment of VAT on importation
even though that VAT has already been settled under the reverse charge mechanism
through self-invoicing and entry in the sales and purchases register of the taxable
person.

The Court pointed out in this connection that, where, to exercise the powers assigned
under Article 16(1) of the Sixth Directive, Member States adopt measures, such as the
obligation to physically place imported goodsin a tax warehouse, those Member States
are alsoempowered, inthe absence of legislation in relation to penalties, to choose the
penaltieswhich seem to them to be appropriate. Itis therefore legitimate for a Member
State, in order to ensurethe correct collection of VAT on importation and to prevent
evasion, to provide, in its national legislation, for appropriate penalties for failure to
observe the obligation to physically place imported goods in the tax warehouse.

However, with regard to the methods for determining the amountof the penalty, the
Court found that the requirement that the taxable person mustagain pay the VAT on
importation, with no consideration being given to the payment already made, amounts,
in essence, todepriving that taxable person of its rightto deduct. To make a single
transaction subject to double imposition of VAT, while only allowing that tax to be
deducted once, leaves the taxable person liable to pay the remaining VAT. In that
context, the Court recalled that, in view of the preponderant position which the right to

December 2024 I curia.europa.eu


http://curia.europa.eu/juris/documents.jsf?num=C-272/13

The deduction of value added tax

deduct has inthe common system of VAT, a penalty consisting of a refusal of the rightto
deductis not compatible with the Sixth Directive where no evasion or detriment to the
budget of the State is ascertained. The Court also pointed out that the reverse charge
mechanism provided for under the Sixth Directive itself enables authorities to counter
the tax evasion and avoidance observed in certain types of transactions. However, in so
far as there is neither evasion nor attempted evasion, the part of the penalty consisting
of requiring a new payment of VAT already paid, withoutthat second payment giving
rise to arighttodeduct, cannot beregarded as consistent with the principle of VAT
neutrality.

Judgmentof28 July 2016, Astone (C-332/15, EU:C:2016:614)

(Reference for a preliminary ruling - Common system of value added tax - Directive
2006/112/EC - Articles 167, 168, 178 to 182, 193, 206, 242, 244, 250, 252 and 273 - Right to
deduct VAT - Substantive requirements - Formal requirements - Limitation period - National
provisions excluding the right to deductwhere there is a failure to comply with the formal
requirements - Tax evasion)

In the course of a tax auditin 2013, the Guardia di Finanza (tax and financial police, Italy)
found that the legal representative of an Italian company subject to VAT was unable to
produce certain accounts. Thetax audit also revealed that the company had issued
invoices, but, because it had failed to submit the related VAT return, it had evaded VAT.
The tax audit further revealed thatthe company's representative had not complied with
the registration obligation in respect of the invoices issued. In the course of criminal
proceedings againsthim, the legal representative produced invoicesissued to the
company by third party undertakings, which had been paid, inclusive of VAT, but had not
been enteredinto the company’s accounts.

In that context, the court seised of the criminal proceedings asked the Court whether
the provisions of the VAT Directive preclude Member State rules which exclude the
possibility, including for the purposes of criminal law, of taking account, for the purposes
of the deduction of VAT, of purchase invoices which the taxable person has paid but has
failed to register. The referring court pointed out, in this connection, that the national
legislation made the right to deduct VAT contingent on compliance with formal
obligations relating in particular to the submission of the relevant returns when the
taxable person claims the tax credit and on the recording of the invoices concernedin
the relevantregister. In the view of the referring court, the taxable person was not
entitled to deduct input VAT which had not been recorded in accordance with the law,
even though it had been paid. It stated, in this connection, that, according to Italian law,
where no VAT return has been filed, tax evaded means the entire tax due, withoutit
being possible to take into account, in the case of VAT, the VAT paid to suppliers, if the
formal obligations provided for by law have not been complied with.
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The Court of Justice first of all considered whether the VAT Directive precludes national
legislation which provides for a two-year limitation period for exercising the right to
deduct. Weighing the rule established in the case-law that the right to deduct laid down
in the VAT Directive forms an integral part of the VAT mechanism and in principle cannot
be limited, on the one hand, against the principle of legal certainty, which excludes the
possibility of a right to deduct without any temporal limit, on the other, the Courtheld
that a limitation period the expiry of which has the effect of penalising a taxable person
that has not been sufficiently diligent and has failed to claim deduction of input tax, by
making it forfeitits right to deduct, cannot beregarded asincompatible with the regime
established by the VAT Directive, provided that, first, that limitation period appliesin the
same way to analogous rightsin tax matters founded on domesticlaw and to those
founded on EU law (the principle of equivalence) and, secondly, thatit doesnotin
practice render impossible or excessively difficult the exercise of the rightto deduct (the
principle of effectiveness). The Court also pointed out that the right to deductisa
fundamental element of the system of VAT, that it seeks to ensure complete neutrality of
taxation of all economic activities, that it cannot, in principle, be limited and that it must
be exercised immediately in respect of all the taxes charged on transactions relating to
inputs.

Judgment of 8 May 2019, EN.SA. (C-712/17, EU:C:2019:374)

(Reference for a preliminary ruling - Value added tax (VAT) - Fictitious transactions - Impossibility
of deducting the tax - Obligation on the issuer of an invoice to pay the VAT indicated thereon -
Fine in an amount equal to the amount of the improperly deducted VAT - Whether compatible
with the principles of VAT neutrality and proportionality)

EN.SA was an Italian company that produced and distributed electricity. It purchased
and resold electricity on the basis of forward agreements using a digital platformand
operated a ‘circular mechanism for the sale of the same quantities of energy at the
same prices between companies forming part of the same group.

According to the tax authority, those transactions for the purchase of electricity had to
be consideredto be non-existent, because there was no actual transmission of energy.

Consequently, the tax authority rejected the deduction of VAT relating to those
transactions carried out by EN.SA. and imposed on it, pursuant to national legislation, a
fine equal tothe amount of the improperly deducted VAT. By contrast, the tax authority
did not find that EN.SA. had failed to meet its obligation to pay the VAT due for each of
its transactions for the sale of electricity.

EN.SA brought actions against the assessment notices that were issued to it and the
Commissione Tributaria Regionale perla Lombardia (Regional Tax Court, Lombardy,
Italy), the referring court, raised the issue of the conformity with the VAT Directive of the
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national legislation which precludes the possibility of deducting VAT relating to fictitious
transactions in such a situation.

The Court of Justice answered that, in a situation such asthat at issue in the main
proceedings, the fictitious circular sales of electricity made between the same traders
and for the same amounts did not cause tax losses. The VAT Directive, read in the light
of the principles of neutrality and proportionality, must be interpreted as not precluding
national legislation which excludes theright to deduct VAT relating to fictitious
transactions while requiring the persons who enter VAT on an invoice to pay thattax,
including for a fictitious transaction, provided that national law allows the tax liability
arising from that obligation to be adjusted when the issuer of the invoice, which was not
acting in good faith, has, in sufficient time, wholly eliminated therisk of any loss of tax
revenue, that being a matter for thereferring court to ascertain.

Itis, in fact, inherentin the VAT scheme that a fictitious transaction cannot giverise to an
entitlement to deduct in respect of output transactions when thereis no actual delivery
of goods or performance of services.

Moreover, the obligation on any person who enters VAT on an invoice to pay that tax is
expressly set outin Article 203 of the VAT Directive, evenin the absence of an actual
taxable transaction.

In principle, the two rules mentioned above do not apply to the same trader. The person
thatissues aninvoice isliable for the payment of the VAT shown on that invoice, while
the non-deductibility of the VAT relating to fictitious transactions is enforceable against
the recipient of that invoice.

In this case, EN.SA was both the issuer of an invoice indicating VAT payable and the
recipient of anotherinvoice, relating to the purchase of the same amount of electricity at
the same price and indicating the same amount of VAT. EN.SA consequently had to pay
the VAT in accordance with Article 203 of the VAT Directive but could not, under national
law, deduct it, which seemed contrary to the principle of neutrality of the common
system of VAT.

The Court of Justice however pointed out that account also has to be taken of the need
to prevent possible tax evasion, avoidance and abuse, that being an objective
encouraged by the VAT Directive, and to assess, in thatregard, the proportionality of
national law. The risk of loss of tax revenue is not, in fact, completely eliminated as long
as the recipient of an invoiceincorrectly showing VAT might still use it for the purposes
of obtaining a deduction of thattax.

Thus, compliance with the principle of VAT neutrality is ensured by the possibility, to be
provided for by the Member States, of correcting any tax improperly invoiced in the case
where the issuer of the invoice shows that it acted in good faith or where it has, in
sufficient time, wholly eliminated the risk of any loss of tax revenue.
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Furthermore, as regards the proportionality of the fine, the Court held that the
principles of proportionality and VAT neutrality must be interpreted as precluding, in a
situation such asthat atissue in the main proceedings, a rule of national law under
which the unlawful deduction of VAT is penalised by a fine equal to the amount of the
deduction made.

The Court noted that itis common ground that, under Article 273 of the VAT Directive,
the Member States have the power to choose appropriate sanctionsin connection with
the exercise of the right to deduct VAT, but that power must also be exercised in
compliancewith the principles of proportionality and of neutrality. Account must be
taken of the nature and the degree of seriousness of the infringement which that
penalty seeks to sanction, and of the means of establishing the amount of that penalty.

Il. Originand scope of the right of deduction

As regards the origin and scope of the right of deduction, the Court generally refers to its
settled case-law in accordance with which the existence of a direct and immediate link
between a particular input transaction and an output transaction or transactions giving rise
to entitlement to deduct is, in principle, necessary before the taxable person is entitled to
deduct input VAT and in order to determine the extent of such entitlement. 8 However, the
Court has made clear that a taxable person also has aright to deduct, even where there is
no direct and immediate link between a particular input transaction and an output
transaction or transactions giving rise to the right to deduct, where the costs of the services
in question are part of the taxable person’s general costs and are, as such, components of
the price of the goods or services which he or she supplies. Such costs have a direct and
immediate link with the taxable person’s economic activity as a whole. °

Judgment of 16 February 2012, Varzim Sol (C-25/11, EU:C:2012:94)

(Taxation - Sixth VAT Directive - Deduction of input tax - Article 17(2) and (5) and Article 19 -
‘Subsidies’ used for the purchase of goods and services - Restriction of the right to deduct)

The company in this case operated a casino on the basis of a contract, concluded on

14 December 2001, granting a concession to operate games of chance inthe permanent
gaming area of Pévoa de Varzim (Portugal). Under that contract, the company carried
out activities in the gaming sector, which are exempt from VAT, in the sectors of catering
and entertainment, where they are subjectto VAT, and in the administrative and finance
sector, with partial deduction of VAT. In the sectors subject to VAT, the tax paid was
deducted under the method of actual use, in accordance with the Coédigo do Imposto

& See, inter alia, judgments of 8 June 2000, Midland Bank (C-98/98, EU:C:2000:300, paragraph 24), of 22 February 2001, Abbey National (C-408/98,

EU:C:2001:110, paragraph 26), and of 8 February 2007, Investrand (C-435/05, EU.C:2007:87, paragraph 23).
See, inter alia, judgments of 8 June 2000, Midland Bank (C-98/98, EU.C:2000:300, paragraph 31), and of 26 May 2005, Kretztechnik (C-465/03,
(EU:C:2005:320, paragraph 36).

9
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sobre o Valor Acrescentado (VAT Code). Under the applicable rules and the concession
contract, the company in question was bound to pay to the Portuguese State aninitial
consideration, butalso an annual consideration calculated on the basis of income from
the gaming sector. It was authorised to deduct from that annual consideration a part of
the expenses incurred to fulfilits entertainment and tourism promotion obligations. The
amount of that deduction depended on the amount of the expensesincurred and on
the amount of the income from the gaming activity. Following an inspection by the tax
authorities, the company received demands for additional paymentin respect of the
years 2002 to 2004. Those corrections were based on a challenge to the method used by
the company to calculate the deductible amount of VAT paid for the cateringand
entertainment sectors.

The Portuguese authority took the view that, since the deduction made from the annual
consideration to compensate for the entertainment and promotion expenses
constituted an operating subsidy for the purposes of the VAT Code, that subsidy was not
subject to VAT, and that the catering and entertainment activities had to be treated as
mixed activities. It maintained thatthe VAT paid in those sectors had to be deducted on
the basis of a proportion that allowed both exempt and taxable activities to be taken
into account.

In proceedings which it brought before the Supremo Tribunal Administrativo (Supreme
Administrative Court, Portugal), the company claimed, inter alia, thatthe reasoning of
the tax authority led to a distortion in the deduction of VAT, in breach of the Sixth
Directive as interpreted bythe Court of Justice inits judgments in Commission v Spain "
and Commission v France. " That claimled the national court to refer questionsto the
Court of Justice for a preliminary ruling.

The Court found to be incompatible with the directive a system applied by a Member
State under which, where the Member State authorises mixed taxable persons to make
the deduction provided for in the provisions in question on the basis of the use of all or
part of the goods and services, the Member State calculates the deductible amount, for
sectors in which such taxable persons carry out taxable transactions only, by including
untaxed ‘subsidies’in the denominator of the fraction used to determine the deductible
proportion.

The Court pointed out that, as regards mixed taxable persons, the Sixth Directive
provides that theright to deduct is calculated according to the proportion determinedin
accordancewith Article 19 thereof. The Court explained, however, that the third
subparagraph of Article 17(5) of the directive permits Member States to provide for one
of the other methods for determining the right to deduct that are listed in that
subparagraph, in particular, determination of a separate proportion for each sector of
business or deduction on the basis of the use of all or part of the goods and services for
a specific activity. The Court also noted that, in accordance with Article 11A(1)(a) of the

10 Judgment of 6 October 2005, Commission v Spain (C-204/03, EU.C:2005:588).
" Judgment of 6 October 2005, Commission v France (C-243/03, EU:C:2005:589.
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Sixth Directive, subsidies directly linked to the price of goods or services are taxable in
the same way as those goods or services. As regards subsidies which are not directly
linked to price, Article 19(1) of the directive allows the Member Statesto include themin
the denominator for calculating the proportion applicable where a taxable person
carries out, at the same time, transactions in respect of which VAT is deductible and
others which are exempt. Given that the taxable personin question had been
authorised to make the deduction according to a method other than the method
whereby a proportion is determined under Article 19 of the Sixth Directive, namely on
the basis of the use of all or part of the goods and services for a specific activity, and
given that its activities in the catering and entertainment sectors were subject to VAT,
the right to deduct on the basis of the method of actual use relates to all the taxes
charged on the input transactions. Since the taxable person had been authorised to
make the deduction on the basis of the method of actual use, the provisions of Article 19
of the Sixth Directive were not applicable and could not limit the right to deduct in those
sectors as provided for in the directive.

Lastly, with regard to the nature of the ‘directand immediate link’ which must exist
between an inputand an output transaction, the Courthas held that it would not be
realisticto attempt to be more specificin that regard. In view of the diversity of
commercial and professional transactions, it is impossible to give a more appropriate
reply as to the method of determining in every case the relationship which must exist
between the input and output transactions in order for input VAT to become deductible.

Judgmentof 21 February 2013, Becker (C-104/12, EU:C:2013:99)

(Sixth VAT Directive - Article 17(2)(a) - Right to deductinput tax - Need for a direct and immediate
link between an input and an output transaction - Criterion for determining that link - Services of
lawyers performed in the context of criminal proceedings for corruption broughtin a personal
capacity against the managing director and main partner of a limited company)

A businessman, whowas a sole trader and the majority shareholderin a limited
company governed by German law which carried out for consideration construction
works subject to VAT, had criminal proceedings brought against him in his capacity as
managing director and main shareholder of the company. The businessman and the
company were linked by an Organschaft under which they were treated as one single
taxable person. The businessman, as a so-called ‘controlling entity’, took responsibility
for the fiscal obligations of the group of undertakings consisting of his sole-trader
undertaking and the limited company. In the context of the performance of a
construction contract awarded to the company, suspicions of corruption were aroused
and the competent prosecuting authority brought criminal proceedings against the
businessman, in the course of which he was represented by a lawyer. Under the terms
of the lawyer’s fee agreement, the businessman, as accused, and the limited company
were represented by the lawyer. Theinvoices for the lawyer’s fees were addressed to
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the company. The businessman, as controlling entity, deducted, for the yearin question,
the VAT charged on those invoices.

The Finanzamt Kéln-Nord (Tax Office, Cologne-North, Germany) subsequently issued an
additional assessment against the businessman, taking the view thatthe VAT in question
was not deductible. The objection which the businessman then lodged before the
Finanzamt was rejected, and he initiated proceedings challenging the additional
assessmentbeforethe competent court of first instance, the Finanzgericht Kéln (Finance
Court, Cologne, Germany), which upheld his action.

Hearing an appeal on a point of law brought by the Finanzamt, the referring court, the
Bundesfinanzhof (Federal Fiscal Court, Germany), had doubts as to whether a direct link
existed between the input and output transactions, as is required by the Court’s case-
law in order for the right to deductto be exercised. Consequently, it asked the Court of
Justice, first, whether the existence of a direct link, for the purposes of Article 17(2)(a) of
the Sixth Directive, depends on the objective content of the supply acquired or rather on
the reason for the acquisition of that supply and, secondly, whether, in the event thatit
is the reason which has givenriseto the supply that is decisive, a taxable person who
has commissioned a supply together with an employee is entitled to deductinput taxin
full or onlyin part.

Referringtoits earlier case-law on the requirement for a directlink to exist, the Court
observed that the application of the direct-link test requires that all the circumstances
surrounding the transactions at issue must be considered and account must be taken
only of the transactions which are objectively linked to the taxable person’s taxable
activity. The obligation to take account only of the objective content of the transaction at
issue is the most compatible with the aim pursued by the common system of VAT, which
seeks to ensure legal certainty and to facilitate the application of VAT. Itis alsoin the
light of their objective content that it is necessary to determine whether there is a direct
and immediate link between the supply of goods or services utilised and a taxable
output transaction or, exceptionally, a taxable input transaction. The Court also
explained that the fact that the existence of the direct and immediate link between a
supply of services and the overall taxable economic activity mustbe determined inthe
light of the objective content of thatsupply of services does not preclude that the
exclusive reason for the transaction at issue can also be taken into account, since that
reason must be considered as a criterion for determining the objective content. Where it
is clear that a transaction has not been performed for the purposes of the taxable
activities of a taxable person, that transaction cannot be considered as having a direct
and immediate link with those activities within the meaning of the Court's case-law, even
if that transaction would, in the light of its objective content, be subject to VAT.

The Court held that, in the light of their objective content, the costsrelating to the
lawyer’s services could not be considered as having been incurred for the purposes of
the company’s economic activities as a whole, inasmuch as, according to the information
provided by the referring court, the supply of the lawyer's services sought directlyand
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immediately to protect the private interests of the accused who was charged with
offences relating to his personal behaviour, and the criminal proceedings had been
brought against the accused solely in a personal capacity, and not against the company,
even though proceedings againstthe company would also have been legally possible.

The Court added that the fact that domestic civil law obliges an undertaking such as that
atissue in the main proceedings to bear the costs relating to the defence, in criminal
proceedings, of its representatives’interestsis not relevant for the interpretation and
application of provisions relating to the common system of VAT. In the light of the
objective scheme of VAT set up by that system, only the objective relationship between
the supplies performed and the taxable economic activity of the taxable person is
decisive. Therefore, the supplies of lawyers’ services the purpose of which is to avert
criminal penalties against natural persons, managing directors of a taxable undertaking,
do not give that undertaking the right to deduct asinput tax the VAT due on the services
supplied.

Judgment of 18 July 2013, PPG Holdings (C-26/12, EU:C:2013:526)

(Value added tax - Sixth Directive 77/388/EEC - Articles 17 and 13B(d)(6) - Exemptions - Deduction
of input tax - Pension fund - Concept of ‘management of special investment funds’)

In this case, PPG, a taxable person governed by Netherlands law, set up a pension fund,
in accordance with national pensions legislation, in the form of a legally and fiscally
separate entity, in order to safeguard the pension rights of its current and former
employees. A Netherlands subsidiary of PPG entered into contracts with suppliers,
establishedin the Netherlands, of services relating to the administration of the pensions
and the management of the assets of the pension fund, the costs of which were paid by
that subsidiary, rather than being passed on to the pension fund. PPG deducted the VAT
relating to the costs thusincurred over a certain period as input tax.

PPG was then issued with an additional assessment to VAT for the period in question.
After its complaint to the Inspecteur van de Belastingdienst Noord/Kantoor Groningen
(Inspector of Taxes for the North, Groningen Office, Netherlands) proved unsuccessful,
PPG brought an action against the inspector’s decision before the Rechtbank
Leeuwarden (District Court, Leeuwarden, Netherlands), which was dismissed.

In an appeal against that first instance judgment, the Gerechtshof te Leeuwarden
(District Court of Appeal, Leeuwarden, Netherlands), the referring court, soughtto
establish whether Article 17 of the Sixth Directive permits a taxable person that has set
up a separate pension fund to deduct the tax which it has paid on services supplied to it
for the implementation and operation of the pension fund.

After reviewing the conditions, as established inits case-law, under which a taxable
person is accorded the right to deduct input VAT, the Court held, with regard to the
existence of a direct and immediate link, that whether or not such a link exists will
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depend on whether or not the cost of the input services isincorporated eitherinto the
cost of particular output transactions or into the cost of the goods or services supplied
by the taxable person as part of its economic activities.

In order to ascertain whether, despite the fact that the fund set up by PPG was an entity
legally separate from PPG, the existence of such a link was apparent from all the
circumstances of the transactions in question inthe main proceedings, the Court first of
all noted that PPG had acquired the services in question for the purpose of the
administration of its employees’' pensions and the management of the assets of the
pension fund set up to safeguard those pensions. By setting up the fund, PPG had
complied with a legal obligation imposed on it as an employer and, in so far asthe costs
of the services acquired by PPG in that connection formed part of its general costs, they
were, as such, component parts of the price of PPG's products.

The Court then concluded from thatthat the sole reason for the acquisition of the input
services lay inthe taxable person’s taxable activities and that there was a direct and
immediate link. The Court went on to observe that, if there were no right to deduct the
input tax paid, not only would the taxable person be deprived - by reason of the
legislature's decision to protect pensions by means of a legal separation between
employer and pension fund - of the tax advantage resulting from the application of the
deduction system, but the neutrality of VAT would also no longer be guaranteed.

Accordingly, the Courtheld thata taxable person that has set up a pension fundin the
form of a legally and fiscally separate entity, in order to safeguard the pension rights of
its employees and former employees, is entitled to deduct the VAT it has paid on
services relating to the management and operation of that fund, provided that the
existence of a direct and immediate link is apparent from all the circumstances of the
transactions in question.

Judgmentof 27 June 2018, SGI and Valériane (C-459/17 and C-460/17, EU:C:2018:501)

(References for a preliminary ruling - Common system of value added tax (VAT) - Right to deduct
input tax - Material conditions governing the right to deduct - Actual delivery of the goods)

In these cases, two French companies with registered offices in Réunion (France) were
active in the execution of investments eligible for tax reductions under a provision of
national law. The French tax authorities challenged their rightto deduct the VAT
appearing on various invoices for the purchase of equipment, inter alia, on the ground
that the invoices did not correspond to any actual delivery. Additional VAT assessments
were consequently addressed to them, in respect of various periods.

The Cour administrative d'appel de Bordeaux (Administrative Court of Appeal, Bordeaux,
France) upheld two judgments of the tribunal administratif de la Réunion
(Administrative Court, Réunion, France) dismissing their actions contesting the
additional VAT assessments, whereupon the two companies brought an appeal on a
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point of law before the Conseil d’Etat (Council of State, France).

The Conseil d'Etat (Council of State), as referring court, sought to establish whether
Article 17 of the Sixth Directive must be interpreted as meaning that, in order todeny a
taxable person inreceipt of an invoice the right to deductthe VAT appearing on that
invoice, it is sufficient thatthe authorities establish that the transactions covered by that
invoice have not actually been carried out or whether those authorities must also
establish that taxable person’s lack of good faith.

The Court of Justice first of all observed that the right to deduct arises at the time when
the deductible tax becomes chargeable, which occurs when the goods are delivered or
the services are performed. The right to deduct is therefore connected to the actual
delivery of the goods or performance of the services atissue. The Court stated in this
connection thatthe exercise of the right to deductdoes not extend to a tax which isdue
solely because it appears on an invoice. The good or bad faith of a taxable person
seeking deduction of VAT has no bearing on the question whetherthere hasbeena
delivery, for the purposes of the Sixth Directive. The concept of ‘supply of goods’is
objective in nature and mustbe interpreted without regard to the purpose or results of
the transactions concerned and without it being necessary for the tax authorities to
carry out inquiries to determine the intention of the taxable person or for them to take
account of the intention of an economic operator other than that taxable person
involved in the same chain of supply.

Accordingly, the Courtheld that, in orderto deny a taxable person inreceipt of an
invoice the right to deduct the VAT appearing on thatinvoice, it is sufficient that the
authorities establish thatthe transactions covered by that invoice have not actually been
carried out.

Judgment of 18 October 2018, Volkswagen Financial Services (UK) (C-153/17, EU:C:2018:845)

(Reference for a preliminary ruling - Common system of value added tax (VAT) - Directive
2006/112/EC - Articles 168 and 173 - Deduction of input tax - Vehicle hire purchase
transactions - Goods and services used for both taxable transactions and exempt transactions -
Origin and scope of the right to deduct - Proportional deduction)

This case concerned a financing company established in the United Kingdom that
provided finance solely for the purchase, including by way of hire purchase, of motor
vehicles of the brands of the group to which itbelonged. Under hire purchase
arrangements, it purchased a vehicle from a dealer and supplied it to a customer, albeit
that ownership of the vehicle did not pass to the customer until all payments due under
the terms of the agreement had been made. The price received by the financing
company in respect of the purchase of a vehiclewas such as to leave no profit margin.
However, when setting the interest rate relating to the ‘finance’ aspect of the
transaction, the company applied a margin for overheads, a profit marginand an
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allowance for bad debts to its own cost of financing the vehicle. For that reason, the part
of the repayments corresponding to interest was included in the company’s turnover,
unlike the partcorresponding to the repaymentof the purchase price of the vehicle.

Pursuant to the national VAT law applicable to hire purchase transactions, although a
hire purchase agreement was a single commercial transaction, it comprised a number of
separate supplies, including, on the one hand, a taxable supply of a vehicleand, on the
other, exempt supplies of credit. As regards the input VAT incurred by the financing
company on its entire business, some of it was used only for making taxable or exempt
suppliesand some of it was used for both types of supplies. This latter VAT was
described as ‘residual’. Specifically, that residual VAT concerned general costs relating to
everyday administration.

In the light of the financing company’s status as a partially exempt trader, the parties
disagreed on the extentto which it was entitled to deduct that residual VAT. The
financing company proposed apportioning the residual VAT between its business
sectors in particular in proportion to the turnover of each sector, with no account being
taken of the value of vehicles sold. Then, to quantify the deductible residual VAT for each
sector, it proposed a particular methodology, based on the proportion of the number of
taxable transactions to the total number of transactions in each sector. In the retail
sector, that was not, according to the financing company, the number of hire purchase
contracts, but the number of payments. For its part, the tax authority argued for the
apportionment of the residual VAT between taxable and exemptsupplies on the basis of
the value of those supplies, excluding the initial value of vehicles at the time of their
supply, thus substantially reducing the deductible proportion of the residual VAT, given
that the bulk of the value was attributable to the grant of finance (an exempt supply).

Areference for a preliminary ruling was made by the Supreme Court of the United
Kingdom, before which a final appeal had been brought. The Court of Justice then
considered whether Article 168 and Article 173(2)(c) of the VAT Directive must be
interpreted as meaning, first, that, even where the general costs relating to supplies of
moveable goods by hire purchase are passed on not in theamountpayable by the
customer in respect of the supply of the goods concerned, that is to say the taxable part
of the transaction, butin theamount of the interest duein respect of the ‘finance’ part
of the transaction, that is to say the exempt part thereof, those general costs must
nonetheless be considered, for the purposes of VAT, to be a component of the price of
that supply and, secondly, that Member States may apply a method of apportionment
which does not take account of the initial value of the goods concerned when theyare
supplied.

After emphasisingthe requirement for a direct and immediate link between a particular
input transaction and a particular output transaction or transactions giving rise to the
right to deduct, the Court pointed out that a taxable person nevertheless has a rightto
deduct even inthe absence of such a direct and immediate link where the costs of the
services in question are part of its general costs and are, as such, components of the
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price of the goods or services which it supplies. The Court noted that the financing
company had decided toinclude the general costs atissue notin the price of the taxable
transactions, but solely inthe price of the exempttransactions. Nevertheless, in so far as
those general costs werein factincurred, at least to a certain extent, for the purpose of
the supply of vehicles, which are taxed transactions, those costs are, as such,
components of the price of those transactions.

The Court pointed out that the extent of the right to deduct varies according to the
intended use of the goods and services at issue and stated that general costs relating to
goods and services used to effect both transactions giving rise to a rightto deduct and
transactions not givingrise to a rightto deduct require that a deductible proportion be
established, in accordance with the relevant provisions of the VAT Directive. In that
regard, the general rule thatturnover should be used as the basis for determining the
deductible proportion is open to exceptions permitting the use of a method or allocation
key other than the one based on turnover. However, that option requires that a more
precise method be used, even if not necessarily the most precise possible. In that
context, the Court stated that, in the light of the fundamental nature of the right to
deduct, where the method by which the deduction is calculated does not take account of
an actual and non-negligible allocation of a share of the general costs to transactions
giving riseto a right to deduct, such a method cannot be regarded as objectively
reflecting the actual share of the expenditure resulting from the acquisition of mixed
use goods and services that may be attributed to those transactions. Consequently, such
amethod is not capable of ensuring a more precise apportionment than that which
would arise from the application of the turnover-based allocation key.

The Court concluded, first, that, even where the general costs relating to supplies of
moveable goods by hire purchase are passed on not in theamountpayable by the
customer in respect of the supply of the goods concerned, that is to say the taxable part
of the transaction, but in the amount of the interest duein respect of the ‘finance’ part
of the transaction, that is to say the exempt part thereof, those general costs must
nonetheless be considered, for the purposes of VAT, to be a component of the price of
that supply and, secondly, that Member States may not apply a method of
apportionment which does not take account of the initial value of the goods concerned
when they are supplied, since that method is not capable of ensuring a more precise
apportionment than that which would arise from the application of the turnover-based
allocation key.

Judgment of 10 February 2022, Grundstiicksgemeinschaft KollaustraBe 136 (C-9/20,
EU:C:2022:88)

(Reference for a preliminary ruling - Taxation - Value added tax (VAT) - Directive 2006/112/EC -

Point (b) of the first paragraph of Article 66 - Chargeability of VAT - The time the payment is
received - Article 167 - Origin and scope of the right of input VAT deduction - Article 167a -
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Derogation - Cash accounting - Letting and subletting of a property used for industrial or
commercial purposes)

Kollaustral3e, a civil-law company governed by German law, had let out a plot of land for
industrial and commercial purposes of which it was itself the lessee. Kollaustral3e and its
lessor had effectively waived the VAT exemption for such rental turnover and therefore
opted for their liability to VAT. In accordance with German law, they were authorised by
the tax office to calculate VAT on the basis of the remuneration received, or, in other
words, accordingto the cash-accounting scheme, and not on the basis of the
remuneration agreed.

From 2004, KollaustralRe's rental payments were partly deferred. Thus, it proceeded to
pay part of its rent for the years 2009 to 2012 during the financial years 2013 to 2016.
The payments made allincluded 19% VAT and Kollaustral3e - irrespective of the rental
period for which the payments were intended - asserted its input tax deduction claimin
the prepayment period or calendar year in which the payment was made.

During an audit, the tax office took the view that the input tax deduction claim had
already arisen with the performance of the transaction - in this case the monthlyrental
of the property - and should therefore have been asserted for the corresponding
financial years. Consequently, tax notices wereissued for the financial years 2011 to
2015 and a provisional tax assessment for the 2016 financial year. In those notices, the
tax to be deducted was calculated on the basis of the rent agreed each year, resultingin
a tax adjustment totalling EUR 18 409.67 for the financial years 2013 to 2016.

Kollaustral3e disputed the date on which the German tax office considered the right of
deduction to have arisen. In that context, an action was brought before the
Finanzgericht Hamburg (Finance Court, Hamburg, Germany).

That court questioned the compatibility with EU law of the German legislation under
which the right of deduction arises when the goods or services are supplied, regardless
of when the tax becomes chargeable to the supplier and regardless of whether the tax is
calculated by the supplier on the basis of the remuneration.

The Court observed that, under Article 167 of the VAT Directive TVA, the right of input
VAT deduction arises at the time when that tax becomes chargeable. In accordance with
point (b) of the first paragraph of Article 66 of the VAT Directive, Member States may,
however, provide that VAT isto become chargeable no later than the time the payment
is received. In orderto ensure a consistent interpretation of point(b) of the first
paragraph of Article 66 and Article 167 of the VAT Directive, the Courtheld that, when
the tax becomes chargeable no later than the time the payment is received, the right of
deduction also arises at the time when such payment is received.

Accordingly, Article 167 of the VAT Directive must be interpreted as precluding national
legislation which provides thatthe right of input tax deduction arises at the time the
transaction takes placeif, pursuantto a national derogation under point(b) of the first
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paragraph of Article 66 of the VAT Directive, the tax becomes chargeable to the supplier
of goods or services only whenthe remuneration isreceived and it has not yet been
paid.

Judgmentof 13 January 2022, Zipvit (C-156/20, EU:C:2022:2)

(Reference for a preliminary ruling - Common system of value added tax (VAT) - Directive
2006/112/EC - Article 168 - Right of deduction - Supply of postal services mistakenly exempted -
VAT deemed to be included in the commercial price of the supply for the purpose of exercising the
right of deduction - Not included - Concept of VAT ‘due or paid’)

Zipvit, a company established in the United Kingdom, carried on the business of
supplying vitamins and minerals by mail order. Between 1 January 2006 and 31 March
2010, Royal Mail, the operator responsible for the public postal service in the United
Kingdom, supplied postal services to Zipvit under contracts which had been negotiated
individually with Zipvit. The contracts expressly provided that those supplies were
exempt from VAT, on the basis of the United Kingdom'’s transposition of Article 132(1)(a)
of the VAT Directive.

However, on 23 April 2009, the Court of Justice delivered a judgment from which it was
apparent that the exemption from VAT referred to in Article 132(1)(a) of the VAT
Directive applies only to services coming under the universal postal service, to the
exclusion of postal services for which the terms have been individually negotiated.

Applying that case-law led to the conclusion that the services supplied by Royal Mail in
this instance, prior to that judgment, had been mistakenly exempted. Royal Mail
nevertheless decided, for commercial reasons, not to claim the VAT that should have
been invoiced and the United Kingdom tax authority decided not to issue any claim
against Royal Mail. Nonetheless, Zipvit submitted two applications for deduction of input
VAT relating to the supplies at issue to the tax authority, taking the view that the
payments which ithad made to Royal Mail had to be regarded retrospectively as
including VAT.

The tax authority dismissed those applications. The dispute was ultimately brought
before the Supreme Court of the United Kingdom, which decided to stay the
proceedings and to refervarious questions to the Court of Justice for a preliminary
ruling.

Theissue raised was essentially the question of whether the suppliesin question could,
in accordance with the Court of Justice's case-law, be regarded as having been impliedly
subject to VAT and thus give rise to a right of deduction. More generally, the issue raised
was the precise definition of VAT ‘due or paid’, whichis a requirement, under Article 168
of the directive, in order for VAT to be deductible.

The Court held that Article 168(a) of the VAT Directive mustbe interpreted as meaning
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that VAT cannot be regarded as being due or paid, within the meaning of that provision,
and is therefore not deductible by the taxable person, in the case where, first, that
person and its supplier have mistakenly assumed, on the basis of an incorrect
interpretation of EU law by the national authorities, that the supplies atissue were
exempt from VAT and that, consequently, the invoices issued did not refer toit,in a
situation where the contract between those two persons provides that, if that tax were
due, the recipientof the supply should bear the cost of it, and, secondly, no step to
recover the VAT was taken in good time, with the result that any action by the supplier
or by the tax authority to recover the unpaid VAT is time-barred.

In reaching that conclusion, the Court pointed out that a price that makes no reference
to VAT is deemed to include VAT only in the case where the supplier is not able to
recover from the purchaserthe VAT claimed by the tax authorities.

The mere fact that a supply is ultimately subject to VAT does not suffice for that tax to be
regarded asdeductible if no requestfor payment has been sent to the recipient of that
supply, even though itis not impossible for the supplier to address such a request to
that recipient.

In this case, the contract between the two parties expressly provided that the price of
the supply was exclusive of VAT and that, if VAT were nevertheless due, the trader
should bear the cost of it. In addition, Royal Mail did not recover the VAT that it failed to
invoice to Zipvit. Similarly, the United Kingdom tax authority waived recovery of the VAT
from Royal Mail, for reasons relating to the principle of the protection of legitimate
expectations. In those circumstances, it cannot be held that the price invoiced to Zipvit
was inclusive of VAT. In the absence of VAT due or paid by Zipvit, it cannot be allowed to
exercise the right to deduct.

Order of 18 May 2021, Skelleftea Industrihus (C-248/20, EU:C:2021:394)

(Reference for a preliminary ruling - Article 99 of the Rules of Procedure of the Court of Justice -
Taxation - Common system of value added tax (VAT) - Directive 2006/112/EC - Deduction of the
input tax paid during the stage of construction of a building - Optional tax liability scheme -
Abandonment of the initially planned activity - Adjustment of the deduction of the input tax paid -
Reply to the question referred for a preliminary ruling which may be clearly deduced from existing
case-law)

The applicant, a company incorporated under Swedish law, had a plan to build, on a plot
of land belongingtoit, a building to be used for the letting out of office space. It
declared to the Swedish tax authorities its intention to opt for the application of VAT on
the letting of immovable property, as from 2012. Following the withdrawal of one of the
potential tenants, the company concluded that the building projectwould be
unprofitable and it consequently abandoned construction towards the end of 2013,
without any taxable letting having commenced.
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National law imposes an obligation to remit input VAT in full, together with interest, in
the event that optional tax liability is brought to an end during the stage of building
construction and before the commencement of an activity subject to VAT. The company
initially repaid all the VAT that it had originally deducted in respect of the costs of
construction and fitting out. Subsequently, it took the view that that obligation to repay
in full was not consistent with the VAT Directive, and itrequested that itsinitial right to
deductinput tax be recognised again. That requestwas rejected by the Swedish tax
authorities. The court hearing the company’s action at first instance, on the other hand,
upheld its claims, taking the view that the Swedish VAT provisions were incompatible
with EU law. The appeal brought by the tax authorities was dismissed, whereupon those
authorities brought a further appeal.

The referring court considered that there was no fraudulent intention or abuse in this
case and that the purchases in question were allocated to carrying out transactions
giving riseto a right to deduct, being taxable transactions in accordance with the option
exercised. It nevertheless considered that the Court of Justice’s current case-law did not
enable it to settle the dispute.

It therefore asked the Court of Justice, in essence, whether Articles 137, 168, 184 to 187,
189 and 192 of the VAT Directive must be interpreted as precluding national legislation
which requires a property owner that was granted the rightto benefit from the optional
tax liability scheme during the construction of a building that it intended to let out, and
that deducted theinput VAT charged on the purchases relating to that building project,
to repay immediately all that VAT, plusinterest, on the ground that the planned project
that gave rise to the right of deduction was abandoned without any taxed activity having
taken place, or which, in such a situation, establishes an obligation to adjust the input
VAT paid.

In answering that question, the Court recalled its case-law according to which a right of
deduction arises inrespect of VAT borne on the acquisition of goods or services by a
taxable person acting as such with the intention of using them for an activity that gives
rise to the right of deduction. The fact that the planned activity was never carried out is
immaterial, provided that it was abandoned due to circumstances beyond the control of
the taxable person in question.

The VAT on purchases made for the purposes of the planned activity must be
deductible, evenin situations where the planned activity is ultimately not carried out,
provided that the person incurring the expenditure was acting as a taxable person at the
time the expense was incurred. The only criterion for allowing a right of deduction isthe
intention to allocate expenditure to taxable transactions. The principle is, therefore, that
the status of a taxable person enjoying the right of deduction is determined with
reference to the timewhen the expenditure under consideration was incurred. The use
to which the expenditure is put merely determines the extent of the right to deduct, by
means of the mechanisms of the right of partial deduction and adjustments.
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In this order, the Court extended that solution to planned activities that have not been
carried out which would have been subject to VAT only by virtue of the taxable person's
having exercised an option.

The Court held that, although the Member States enjoy a broad discretionin
determiningthe rules that govern the exercise of such a right of option, that discretion
cannot be extended to the consequences which that option has for the right of
deduction granted to taxable persons by Articles 167 and 168 of the VAT Directive.
Member States cannot, therefore, restrict a taxable person’s right of deduction merely
because the VAT liability of its future activity arises from the exercise of an option.

Next, the Court pointed out that the right of deduction exists only inso far as the goods
or services purchased are used for the purposes of non-exempt transactions falling
within the scope of VAT and that it is the aim of adjustments to deductions to establish a
close and direct relationship between the VAT paid on purchases and the actual use
made of the goods and servicesin question. In that regard, Article 184 of the VAT
Directive, which establishes the principle that adjustments are to be made where the
initial VAT deduction is higher or lower than that to which the taxable personwas
entitled, does not give an exhaustive list of the circumstances under which a VAT
deduction may be adjusted.

Furthermore, the factthat expenditureis incurred for the purposes of an activity that is
subject to VAT as a result of the exercise of an option does not mean that the rules
governing the adjustment of initial tax deductions should be any different from those
which apply to preparatory expenditure incurred for the purposes of an activity thatis
automatically taxable. In either case, the adjustment mechanism provided for in
Articles 184 and 185 of the directive applies.

In conclusion, the Court held that the VAT Directive precludes provisions of national law
which provide for the repaymentin full of VAT initially deducted on expenditure incurred
for the purposes of an activity subject to optional tax liability when that activity is
discontinued. A mechanism which provides for the adjustment of the VAT initially
deducted is, on the other hand, consistent with the VAT Directive.

Judgment of 12 November 2020, ITH Comercial Timisoara (C-734/19, EU:C:2020:919)

(Request for a preliminary ruling - Common system of value added tax (VAT) - Directive
2006/112/EC - Deduction of input tax - Abandonment of the activity initially intended -
Adjustment of deductions of input VAT - Real estate activity)

ITH SRL, a company governed by Romanian law, purchased land and several old
buildings from a lift manufacturer, with a view to carrying out a projectto construct an
office block and shopping centres whichit intended to let out subsequently. It then
started to take steps relating to that project with a view to obtaining a permit to
demolish the existing buildings and a construction permit for the office building and
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shopping centres. ITH exercised the right to deduct the VAT corresponding to those
transactions.

Subsequently, the economic and financial situation prevented ITH from continuing with
its planned investment project. The tax authorities then took the view that the right to
deduct VAT relating to transactions carried out during a certain period had to be
refused, because ITH had been aware, since the launch of the project, of factors likely to
preventits completion, in so far as a local urban development plan had already been
approved and ITH had assumed the risks arising from the failure of its project to comply
with that plan.

Since its administrative complaint against the tax authorities’ tax assessment was
dismissed, ITH brought the matter before the Tribunalul Bucuresti (Regional Court,
Bucharest, Romania), the referring court, claiming thatthe tax assessment notice was
contrary to the VAT Directive.

That court decided to stay the proceedings and to ask the Court of Justice, in essence,
whether Articles 167, 168, 184 and 185 of the VAT Directive must be interpreted as
meaning thatthe rightto deduct input VAT on goods - in this caseimmovable property -
and services acquired for the purpose of carrying out taxable transactions is maintained
when the investment projectsinitially planned have been abandoned or whether a VAT
adjustment needs to be performed insuch a case.

According to the Court, under Article 167 of the VAT Directive, a right of deduction arises
at the time the deductible tax becomes chargeable. The use made of the goods or
services the VAT on which has been deducted merely determines the extent of the initial
deduction to which the taxable personis entitled under Article 168 of the VAT Directive
and the extent of any adjustments in the course of the following periods.

Theright of deduction is retained if the failure to make use of the goods and servicesin
qguestion in the context of taxed transactionsis due to circumstances beyond the taxable
person’s control. Observance of the principle of neutrality of VAT in respect of a firm’s
tax burden implies that the existence of circumstances beyond the taxable person’s
control can be established when the taxable person knew that there was a risk that the
planned activity might not be carried out, because of the absence of an administrative
authorisation thatis needed in order to carry out the investment, or the loss of
profitability of the project as a result of altered economic circumstances.

As regards the appropriateness of implementing the adjustment mechanism provided
forin Articles 184 to 187 of the VAT Directive, the Court pointed out that that mechanism
aims to establish a close and direct relationship between the right to deduct input VAT
and the use of the goods or services concerned for taxed output transactions.
Consequently, when circumstances beyond the taxable person’s control have prevented
it from using the goods or services the VAT on which has been deducted, itis only ifthe
taxable person no longer intends to use them or would use themto carry out exempt
transactions that adjustment of the input VAT deducted can occur.
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Judgment of 12 November 2020, Sonaecom (C-42/19, EU:C:2020:913)

(Reference for a preliminary ruling - Value added tax (VAT) - Sixth Directive 77/388/EEC -

Article 4 - Concept of taxable person’- Mixed holding company - Article 17 - Right to deduct input
VAT - Input VAT paid by a mixed holding company in respect of consultancy services relating to a
market studywith a view to the possible acquisition of shareholdings in other companies -
Abandonment of proposed acquisition - Input VAT paid on a bank commission for organising and
putting together a bond loan, intended to provide subsidiaries with the necessary means to make
investments - Investments not made)

Sonaecom was a mixed holding company governed by Portuguese law that, in addition
to its business of acquiring, holdingand managing shareholdings, provided strategic
management and coordination services to companies operatingin the
telecommunications, media, software and systems integration markets. Inthe course of
its business, Sonaecom purchased external consultancy services in the form of a market
study with a view to acquiring shares in the telecommunications operator Cabovisao.
Sonaecom intended to provide Cabovisao with management services subjectto VAT
and, on that basis, to pursue an economic activity. The share acquisition did not
ultimately materialise.

In addition, Sonaecom paid the investment bank BCP Investimento a commission for
services relating to the organisation and putting together of a bond loan amounting to
EUR 150 million, intended to funditsinvestmentsin ‘triple play’ technology.

Since those proposed investments did not materialise, Sonaecom subsequently chose to
make that capital available to its parent company, Sonae SGPS, in the form of a loan.

Sonaecom deductedin full from the VAT payable the corresponding amounts of input
VAT paid in relation to the services purchased. The tax authorities nevertheless
challenged the VAT deduction thus made, taking the view that the purpose of
purchasingthe services atissue in the main proceedings was not to carry out taxed
output transactions.

Sonaecom broughtan action before the Tribunal Administrativo e Fiscal do Porto
(Administrative and Tax Court, Porto, Portugal) and, following the dismissal of that
action, an appeal before the Supremo Tribunal Administrativo (Supreme Administrative
Court, Portugal), the referring court, which decided to refer the following questions to
the Court of Justice for a preliminary ruling.

By its first question, the referring court asked the Court, in essence, whether Article 4(1)
and (2) and Article 17(1), (2) and (5) of the Sixth Directive must be interpreted as
meaning thata holding company whose involvement in the management of its
subsidiariesis recurrent is entitled to deduct the input VAT paid on the purchase of
consultancy services relating to a market study carried out with a view to acquiring
shares in another company, where that acquisition did not ultimately take place.

By its second question, the referring court asked the Court, in essence, whether
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Article 4(1) and (2) and Article 17(1), (2) and (5) of the Sixth Directive must be interpreted
as meaning that a mixed holding company whose involvement in the management of its
subsidiariesis recurrent is entitled to deduct the input VAT paid on the commission paid
to a creditinstitution for organising and putting together a bond loan intended for
making investments in a given sector, where those investments did not ultimately take
place and the capital obtained by means of that loan was paidin full to the parent
company of the group in the form of a loan.

As regards the first question, the Courtfirst of all held that a company which carries out
preparatory acts which are part of a proposed acquisition of shares in another company
with the intention of pursuing an economic activity consisting in involvement in the
management of that other company by providing management services subject to VAT
must be considered a taxable person, within the meaning of the Sixth Directive.

The Court also held that the expenditure connected with the acquisition of
shareholdings in subsidiariesincurred by a holding company which involves itselfin
their management and which, on that basis, carries on an economic activity must be
regarded as belongingtoits general costs and the VAT paid on that expenditure must, in
principle, be deducted in full.

Moreover, the right to deduct, once it has arisen, is retained even ifthe intended
economic activity was not carried out and, therefore, did not give rise to taxed
transactions or the taxable person was unable to use the goods or services which gave
rise to a deduction in the context of taxable transactions by reason of circumstances
beyond its control.

In conclusion, the Court held that Article 4(1) and (2) and Article 17(1), (2) and (5) of the
Sixth Directive must beinterpreted as meaning that a mixed holding company whose
involvement in the management of its subsidiariesis recurrent is entitled to deduct the
input VAT paid on the purchase of consultancy services relatingto a market study
carried out with a view to acquiring shares in another company, including where that
acquisition did not ultimately take place.

As regards the second question, the Court held that Article 4(1) and (2) and Article 17(1),
(2) and (5) of the Sixth Directive do not entitle a mixed holding company to deduct input
VAT paid on the commission paid to a creditinstitution for organising and putting
together a bond loan where the investmentthat that loan was intended to fund did not
take place, and the capital obtained by means of that loan was paidin full, in the form of
aloan, to the parent company of the group. The right to deduct VAT is dependent on the
actual use of goods and services, which takes precedence over the initial intention.
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1. Directandimmediatelink

Judgment of 30 May 2013, X (C-651/11, EU:C:2013:346)

(VAT - Sixth Directive 77/388/EEC - Article 5(8) - Concept of ‘transfer of a totality of assets or part
thereof - Disposal of 30% of the shares in a company to which the transferor supplies services
that are subject to VAT)

Company X BV (X) held 30% of the sharesin company A BV (‘A’) and carried out
management work for Ain return for remuneration. In 1996, X and the other
shareholders sold their shares to company D plc and the managementwork for A came
to an end. A number of serviceswere supplied to X in conjunction with that sale of
shares, and the invoices provided for VAT to be charged. X deducted that VAT in its VAT
returns, on the basis that the disposal of its shareholding constituted a transfer of a
totality of assets and of services and that the costs whichitincurred in connection with
that transaction had to be considered part of the general costs associated with its entire
economic activity and were, therefore, fully deductible.

The referring court asked the Court of Justice, in essence, whether the disposal of 30% of
the shares in a company-towhich the transferor supplied services subject to VAT -
constitutes a transfer of a totality of assets or services or part thereof within the
meaning of the Sixth Directive. If not, the referring court wished to know whetherthe
factthat the other shareholders transfer all the othersharesin that company to the
same person at practically the sametime and that the disposal is closely linked to
management activities carried out for that company has any bearing on the matter.

The Court of Justice first of all explained thatthe mere acquisition, holding and sale of
shares in a company do not, in themselves, amount to an economic activity within the
meaning of the Sixth Directive, since the mere acquisition of financial holdingsin other
undertakings does not amount to the exploitation of property for the purpose of
obtaining income therefrom on a continuing basis. Consequently, the transfer of shares
in a company cannot, irrespective of the size of the shareholding, be regarded as
equivalent to the transfer of a totality of assets or partthereof, unless the holding is part
of an independent unit which allows an independent economic activity to be carried out,
and that activity is carried on by the transferee. The mere disposal of shares,
unaccompanied by the transfer of assets, does not allow the transferee to carry on an
independent economic activity as the transferor’s successor. Shareholders are not
owners of the assets of the undertakingin which they hold their shares; they are owners
of the shares and, as such, are entitled to a dividend and to the communication of
information, and are involved in the adoption of important decisions for the
management of the undertaking. Accordingly, the Court held that a 30% shareholdingin
a company representsonly a limited entitlement in respect of that company and that
the transfer of 30% of the shares in a company cannot be regarded as equivalent to the
transfer of a totality of assets or partthereof within the meaning of the Sixth Directive.
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The Court however observed that each transaction must be assessed individually and
independently.

Next, the Court observed that there is a right to deduct where the input transactions
effected have a direct and immediate link with output transactions giving rise to the
right to deduct. If thatisnot the case, it is necessary to examine whether the costs
incurred to acquirethe input goods or services are part of the general costs linked to the
taxable person’s overall economic activity. In either case, whether thereis a directand
immediate link will depend on whether the cost of the input servicesis incorporated into
either the cost of particular output transactions or the cost of goods or services supplied
by the taxable person as part of its economic activities.

In conclusion, the Court held that the disposal of 30% of the sharesin a company to
which the transferor supplied services subject to VAT does not amount to the transfer of
a totality of assets or services or partthereof within the meaning of the Sixth Directive,
irrespective of the fact thatthe othershareholders transfer all the other shares in that
company to the same person at practically the same time and that that disposal is
closely linked to management activities carried out for that company.

Judgment of 8 November 2018, C&D Foods Acquisition (C-502/17, EU:C:2018:888)

(Reference for a preliminary ruling - Common system of value added tax (VAT) - Proposed sale of
shares in a sub-subsidiary - Expenditure associated with the provision of services acquired for the
purposes of that sale - Sale not carried out - Request for a deduction of input tax - Scope of VAT)

C&D Foods ApS (‘C&D Foods’) was the parent company of Arovit Holding A/S, which
owned Arovit Petfood. Prior to 1 March 2007, the main activity of C&D Foods was to act
as the parent company of Arovit Holding. On that date, it entered into a management
agreement with its sub-subsidiary Arovit Petfood, relating to the supply of management
and IT services. In August 2008, a credit institution assumed ownership of the Arovit
group for the sum of EUR 1, on account of the failure of the former owner of the Arovit
group torepay a loan which had been granted toit.

Over the period from December 2008 to March 2009, the credit institution entered into
a number of consultancy agreements on behalf of C&D Foods in preparation for the sale
of all the shares whichit held in Arovit Petfood, which it proposed to carry out so as no
longer to be the group’s creditor. C&D Foods, having paid fees associated with that
proposed sale, deducted the corresponding VAT. However, the sale process was brought
to an end in 2009, as no potential buyer could be found.

The referring court asked the Court of Justice whether a holding company is entitled to
deduct the VAT on expenditure relating to a disposal - envisaged but not completed - of
shares in a sub-subsidiary to which thatcompany provides management and IT services.

The Court began by observing thata company which has asits sole purpose the
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acquisition of holdings in other companies, without being directly or indirectly involved
in the management of those companies, is neither a person entitled to deduct VAT nor a
taxable person, sincethe mere acquisition and ownership of sharesdo not, in
themselves, constitute an economic activity for the purposes of the VAT Directive.
However, the position is otherwise where a financial holding in another company is
accompanied by direct or indirect involvement in the management of the company in
which the holding has been acquired, without prejudice to the rights held by the holding
company as shareholder or associate, in so far asinvolvement of that kind entails
carrying out transactions subject to VAT, such as the supply of administrative,
accounting and information-technology services.

The Court then held that, in order for a share disposal transaction to be able to come
within the scope of VAT, the direct and exclusive reason for that transaction must, in
principle, be the taxable economic activity of the parent company in question, or that
transaction must constitute the direct, permanent and necessary extension of that
activity. Thatis the case where that transaction is carried out with a view to allocating
the proceeds of that sale directly to the taxable economic activity of the parent company
in question or to the economic activity carried out by the group of whichitis the parent
company. Accordingly, the Court concluded that a share disposal transaction, envisaged
but not carried out, such asthat atissue, for which the direct and exclusive reason does
not lie in the taxable economic activity of the company concerned, or which does not
constitute the direct, permanentand necessary extension of that economic activity, does
not come within the scope of VAT.

Judgment of 22 October 2015, Sveda (C-126/14, EU:C:2015:712)

(Reference for a preliminary ruling - VAT - Directive 2006/112/EC - Article 168 - Right of
deduction - Deduction of input VAT on the acquisition or production of capital goods -
Recreational path directly intended for use by the publicfree of charge - Use of the recreational
path as a means of carrying out taxed transactions)

In this case, Sveda, a for-profit legal person governed by Lithuanian law, undertook to
create a recreational path inthe context of an economic activity linked to rural and
recreational tourism and to allow the public free access to the path for a period of five
years. It deducted the VAT relating to the acquisition or production of certain capital
goods as part of the construction work on the recreational path, and applied to the tax
authority for the repayment of the VAT in question. The authority nevertheless took the
view that there was nojustification for such a repayment, since it was not established
that the goods and services acquired were intended to be used for the purposes of an
activity subject to VAT. On that basis, the tax authority refused deduction of the VAT.

In that context, the referring court questioned whether there was a direct and
immediate link between the expenses associated with the construction work carried out
and the economic activities planned by Sveda, on the ground that the recreational path
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was directly intended for use by the public free of charge.

The Court of Justice first observed that, in so far as a taxable person, acting as such at
the time when it acquires goods, uses the goods for the purposes of its taxed
transactions, itis entitled to deduct the VAT paid or payable in respect of the goods. It
stated, in this connection, that goods and services may be acquired by a taxable person
for the purposes of an economic activity evenif the goods are not used immediately for
that economic activity. A person that incurs investment expenditure with the intention,
confirmed by objective evidence, of engagingin economic activity must be regarded as a
taxable person. Actingin that capacity, it has the rightimmediately to deduct the VAT
payable or paid on the investment expenditure incurred for the purposes of the
transactions whichitintends to carry out and which give rise to the rightto deduct.
Whether a taxable person acted as such for the purposes of an economic activity s,
however, a question of fact to be assessed by the referring court. Nevertheless, the
Court noted that it was apparent from the description given by thereferring court that
the recreational path could be regarded as a means of attracting visitors with a view to
providing them with goods and services. That suggested that Sveda had acquired or
produced the capital goods concerned with the intention of carrying out an economic
activity and, consequently, that it had acted as a taxable person.

As regards the existence of a direct and immediate link, the Court pointed out that there
is arighttodeduct, even where there isno direct and immediate link, if the expenditure
incurredis part of the taxable person’s general costs andis, as such, a component of the
price of the goods or services which it supplies. All the circumstances surrounding the
transactions concerned mustbe considered, but account must be taken only of the
transactions which are objectively linked to the taxable person’s taxable activity.

The Court held that the immediate use of the capital goods free of charge does not
affect the existence of a directand immediate link, since the making available of the
recreational path to the public is not covered by any exemption under the VAT Directive
and the expenditure incurred by Svedain creating the recreational path could be linked
to the economic activity planned by it.

Judgment of 14 October 2021, Finanzamt N and Finanzamt G (Communication of the
allocation decision) (C-45/20 and C-46/20, EU:C:2021:852)

(Reference for a preliminary ruling - Value added tax (VAT) - Directive 2006/112/EC - Article 167,
Article 168(a), Article 250 and Article 252 - Deduction of inputtax - Immovable property - An
office room - Photovoltaic system - Allocation decision giving rise to a right of deduction -
Communication of the allocation decision - Limitation period for exercising a right to deduct-
Presumption of allocation to the private assets of the taxable person where the allocation decision
is not communicated - Principle of neutrality - Principle of legal certainty - Principles of
equivalence and proportionality)
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In the first of these joined cases, E, whoran a scaffolding business, had a single-family
house built that included an office. In his annual turnover-tax return for 2015, received
by the tax authorities on 28 September 2016, E claimed for the first time a right to
deductinput tax paidin respect of the construction of that office.

In the second case, in 2014, Z purchased a photovoltaic system and the electricity
generated by itwas used in part for hisown consumption and in part resoldto an
energy supplier. The contract for the sale of electricity, concluded in 2014 between Z and
the supplier, provided for remuneration to which turnover-tax was added. In his
turnover-tax return for the year 2014, submitted to the tax authorities on 29 February
2016, Z deducted for the first time amounts which related essentially to the input tax
paid for the supply and installation of his photovoltaic system.

In both cases, following a tax inspection, the tax authorities refused the deduction
claimed on the ground that the asset concerned had been allocated to those of the
business after the date on which the deadline for submitting the annual turnover-tax
return had expired.

In that context, the referring court asked whether Article 168(a) of the VAT Directive,
read in conjunction with Article 167 thereof, precludes national provisionsinterpreted
by a national courtin such a mannerthat, where a taxable person hasthe rightto
decide to allocate an asset to his or her business assets and where, at the latest upon
expiry of the statutory period for submitting the annual turnover-tax return, the
competent national tax authority has not been putin a position to establish such an
allocation of that asset by means of an express decision or sufficient evidence, it may
refuse the right to deduct VAT in respect of that asset on the ground thatit has been
allocated to the taxable person’s private assets.

The Court noted that the presumption of allocation of an assetto the private assets of
the taxable person where the allocation decision is not communicated to the competent
national authority, entailing refusal of the right to deduct VAT relating to that asset, is
consistent with EU law.

As regards, in thefirst place, the conditions governing a taxable person’s right to decide
to allocate an asset to his or her business assets, the Court observed that, where capital
goods are used both for business and for private purposes the taxable person has the
choice, for the purposes of the deduction of VAT, of (i) allocating those goods wholly to
the assets of his or her business, (ii) retaining them wholly within his or her private
assets, or (iii) integrating them into his or her business only to the extent to which they
are actually used for business purposes. The Court pointed out that, when such goods
are acquired, itis thetaxable person’s choice to act as such, thatis, for the purposes of
his or her economic activity, as provided for in Article 9(1) of the VAT Directive, which
determinesthe application of the VAT systemand, therefore, of the deduction
mechanism. Although a clear and express declaration of the intention to use the goods
for economic purposes at the time of their acquisition may suffice for a finding that the
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goods were acquired by the taxable person acting as such, the absence of such a
declaration does not exclude the possibility thatsuch an intention may be conveyed
implicitly. The factors which may implicitly show that intention include, in particular, the
nature of the goods concerned, the capacityin which the person acted and the period
which elapsed between the acquisition of the goods and their use for the purposes of
the taxable person’s economic activity.

It was, therefore, for the referring court to assess in this case whetherit could be
inferred from all the circumstances of the disputes inthe main proceedings thatE and Z
had each acted as a taxable person when acquiring the mixed-use assets atissue in the
main proceedings. As regards E, the Courtheld thatthe allocation of a reasonable-sized
room as an office on the building plans for a single-family house could constitute
evidence of such an intention. However, other objective evidence of that use must
substantiate the taxable person’s intention to allocate such a room to his or her
business. In Z's case, the Courtheld thatthe conclusion, in the year of purchase and
installation of a photovoltaic system, of a contract relating to the sale of the electricity
produced by that system could constitute evidence thatit was allocated to an economic
activity if the conditions for that sale corresponded to those offered to business
operators.

Lastly, the Court observed that VAT deductions made bytaxable personsin their tax
returns are also evidence that a taxable person had the intention of allocating goods to
his or her business at the time of their acquisition.

As regards, in thesecond place, a taxable person’s obligation to communicate his or her
allocation decision to the tax authorities at the latest by the expiry of the statutory
deadline for submitting the annual turnover-tax return, the Court pointed out that,
under the first paragraph of Article 179 of the VAT Directive, the right of deduction is
generally exercised during the same period as that during which it has arisen.
Nevertheless, pursuant to Articles 180 and 182 of the VAT Directive, a taxable person
may be authorised to make a deduction even if he or she did not exercise his or her
right during the period in which the right arose, subject to compliance with certain
conditions and procedures determined by national legislation. In accordance with the
principle of legal certainty, the right to deduct input VAT may belinked to a limitation
period, provided that that limitation period observes the principles of equivalence and
effectiveness and the principle of proportionality.

Judgment of 16 September 2020, Mitteldeutsche Hartstein-Industrie (C-528/19,
EU:C:2020:712)

(Reference for a preliminary ruling - Taxation - Value added tax (VAT) - Sixth Directive

77/388/EEC - Article 17(2)(a) - Deduction of input tax - Origin and scope of the right to deduct -
Extension of a road belonging to a municipality - Entry in the accounts of the costs incurred by the
works as part of the taxable person’s general costs - Determination of the existence of a direct
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and immediate link with the economic activity of the taxable person - Supply made free of
charge - Supplyto be treated as a supply made for consideration - Article 5(6))

The applicant in the main proceedings, Mitteldeutsche Hartstein-Industrie, was a
managing holding company governed by German law. It formed a tax entity with its
subsidiaries AGmbH and B GmbH. Following the regional council's decision to approve
the redevelopment and operation of a limestone quarry, the subsidiary A was
authorised to operate the quarry subjectto the development of access to it by way of a
public road belonging to the municipality in which the quarry was located.

In so far as that extension was necessary for the purpose of extracting the limestone, an
agreement relating to the extension was concluded between the municipality concerned
and the predecessor inlaw to the subsidiary A, under which the municipality undertook,
first, to plan and implement the extension of the municipal road in question and,
second, if the road remained open to the public, to make it available to the predecessor
in law to the subsidiary A without restriction. In return, it was provided thatthe latter
would bear all of the costs relating to the extension of the road. In the course of 2006,
the subsidiary A commissioned another of the subsidiaries of the applicant in the main
proceedings, the subsidiary B, to carry out the extension, as project manager, in
accordancewith the agreement entered into with that municipality.

In the context of the 2006 VAT declarations, the costsincurred by the subsidiary A for
the works for the extension of the municipal road in question were not takeninto
account by the applicant in the main proceedings, but the latter deducted, as input tax,
the VAT on the input services received from the subsidiary B.

The German tax authorities took the view that, by constructing the extension to the
municipal road in question, the applicant in the main proceedings had provided the
municipality with free-of-charge work subject to VAT under German law, and it
consequently issued a tax adjustment notice in respect of 2006.

Legal proceedings ensued, in the course of which the Bundesfinanzhof (Federal Fiscal
Court, Germany) referred the question of whether Article 17(2)(a) of the Sixth Directive
must be interpreted as meaning that a taxable person is entitled to deduct input VAT
paid for works for the extension of a municipal road carried out for the benefit of a
municipality.

The Court answered that Article 17(2)(a) of the Sixth Directive must be interpreted as
meaning thata taxable person is entitled to deduct input VAT paid for works for the
extension of a municipal road carried out for the benefit of a municipality where the
road is used both by that taxable personin connection with its economic activity and by
the public, in sofar as the extension works did not exceed what was necessary to allow
that taxable person to carry out its economic activity and the costs of the works are
includedinthe price of the outputtransactions carried out by that taxable person.

In reachingthat conclusion, the Court took the view that there was indeed a direct and
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immediate link between the input extension works and the taxable output transactions,
since, without the works for the extension of the municipal road in question, it would
have been impossible to operate the limestone quarry, from both a practical and legal
point of view. The extension of that road made it possible to adapt it to the heavy goods
traffic generated by the operation of the quarry and the authorisation to operate the
quarry was to expire if the extension works had not been completed by a certain date.

In addition, the costs of the input services received, linked to the works for the extension
of the municipal road, formed part of the factors in the cost of the output transactions
carried out by the applicant in the main proceedings.

Moreover, that finding was not called into question by the fact thatthe municipal road
was open to the public free of charge, since the works were carried out not for public
purposes but for the heavy goods traffic generated by the quarry.

Judgmentof 3 July 2019, The Chancellor, Masters and Scholars of the University of
Cambridge (C-316/18, EU:C:2019:559)

(Reference for a preliminary ruling - Value added tax (VAT) - Deduction of inputtax -
Management costs of an endowment fund that makes investments with the aim of financing the
whole of the taxable person’s output transactions - Overheads)

The University of Cambridge is a not-for-profiteducational institution. In addition to its
principal activity of providing educational services, which are VAT exempt, it also makes
taxable supplies. Its activities are financed in part through donations and endowments,
which are placedinto a fund and then invested. That fund is managed by a third party.
Arguing that the income generated by the fund had been used to finance thewhole
range of its activities, the university submitted a claim to the tax authority requesting the
deduction of the VAT relating to the fees paid for the management of the fund. The tax
authority took the view that those fees were directly and exclusively attributable to the
investment activity concerned and rejected the university’s claim.

In that context, the referring court asked the Court of Justice whether a taxable person
that (i) carries out both taxable and exemptactivities, (ii) invests the donations and
endowments that it receives by placingthemin a fund and (iii) uses the income
generated by that fund to cover the costs of all of those activities is entitled to deduct, as
an overhead, input VAT paid in respect of the costs associated with that investment.

In the first place, the Courtheld thatthe input VAT paidin respect of any costsincurred
in connection with the collection of donations and endowments is not deductible,
regardless of the reason whythose donations and endowments were received. The
donations and endowments are not consideration for any economic activity and so the
raising and collection of themdo not fall within the scope of the VAT Directive.
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In the second place, the Court held that the input VAT paid in respect of the costs
associated with the investment of the donations and endowments was also not
deductible. The Court observed that the activity consisting in the investment of
donations and endowments and the costs associated with that investment activity must
be treated in the same way for VAT purposes as the non-economic activity consistingin
the collection of donations and endowments and any costs associated with that. Not
only does such financial investment activity constitute, for the University of Cambridge,
much like a private investor, a means of generating income from the donations and
endowments raised, but itis also an activity that may be directly linked to their collection
and, consequently, is merely a direct continuation of that non-economic activity.

The Court acknowledged that the fact that costs areincurredin the acquisition of a
service in the context of a non-economic activity does not, in itself, preclude those costs
from giving riseto a right to deductin the context of the taxable person’s economic
activity, if they are incorporated into the price of particular output transactions or into
the price of goods and services provided by the taxable person in the context of that
economic activity.

Nevertheless, the Court pointed out, first, that, in this case, the costs relating to the
management of donations and endowments invested in the fund were not incorporated
into the price of a particular output transaction. Secondly, since the University of
Cambridgeis a not-for-profit educational establishment and since the costs at issue are
incurredin order to generate resources that are used to finance all of that university’s
output transactions, thus allowing the price of the goods and services provided by the
university to be reduced, those costs cannot be considered to be components of those
prices and, consequently, do not form part of the university’s overheads. In any event, as
there was nodirect and immediate link either between those costs and a particular
output transaction or between those costs and the activities of the University of
Cambridge as a whole, the VAT relating to those costs was not deductible.

Judgment of 1 October 2020, Vos Aannemingen (C-405/19, EU:C:2020:785)

(Reference for a preliminary ruling - Taxation - Common system of value added tax (VAT) - Sixth
Directive 77/388/EEC - Article 17(2)(a) - Right to deduct inputtax - Services also having benefited
third parties - Existence of a direct and immediate link with the taxable person’s economic
activity - Existence of a direct and immediate link with one or more output transactions)

Vos Aannemingen BVBA, a property developer, was engaged in the construction and
sale of apartmentbuildings. The buildings were erected on land belonging to third
parties, the undivided shares inland corresponding to the apartments sold by Vos
Aannemingenwere sold by the land-owners themselves. Vos Aannemingen nevertheless
covered advertising and administrative costs, as well as estate agents' commissions, and
then deducted the associated VAT in full.
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Following a tax inspection, the competent Belgian tax authority took the view that Vos
Aannemingenwas entitled to deduct the input VAT paid only in so far asit related solely
to the sale of the buildings it had constructed. Consequently, Vos Aannemingen was
served with an order to pay.

Areference was made to the Courtof Justice for a preliminary ruling on the extent of the
right of deduction in circumstances such as those atissue in this case. The Courtheld,
first of all, that the factthat expenditureincurred by a taxable person, a property
developer, in respect of advertising costs, administrative costs and estate agents’
commissions, in connection with the sale of apartments, also benefits a third party, does
not preclude that taxable person from deductingin full the input VAT paid on that
expenditure. However, first, a direct and immediate link between thatexpenditure and
the taxable person’s economic activity must be established and, secondly, the benefit to
the third party must be ancillary to the taxable person’s business purposes.

The Court went on to specify that, if it turned out that part of the servicesin respect of
which the expenditure at issue was incurred was for the purposes of sales of land by
third parties, the existence of a directand immediate link between those services and
that company’s taxable transactions would be partially broken, with theresult that the
company would not be entitled to proceed to deduct the VAT charged on that part of the
expenditure. Therefore, for the purposes of determining the scope of the taxable
person’s rightto deduct, it was for the referring court to determine the extent to which
the services concerned were actually supplied in order to allow the taxable person to
carry out its taxable transactions. Whether or not it was possible for the taxable person
to pass on tothe third party a part of the expenditure soincurred was one of the
matters, along with all of the other circumstances in which the transactions concerned
occurred, which thereferring court had to consider.

2. Theeffectoffraudon theright of deduction

Judgment of 13 February 2014, Maks Pen (C-18/13, EU:C:2014:69)

(Taxation - Common system of value added tax - Directive 2006/112/EC - Deduction of input tax -
Supplies made - Tax inspection - Supplier not having the necessary resources - Concept of tax
evasion - Obligation to make a finding of tax evasion of the court’s own motion - Requirement
that the service actually be supplied - Requirement to keep accounts in sufficient detail - Legal
proceedings - National court prohibited from classifying the tax evasion as a criminal offence and
adversely affecting the applicant’s situation)

The applicantin the main proceedings, Maks Pen, was a company registered under
Bulgarian law. Maks Pen was the subject of a tax inspection which led the Bulgarian tax
authorities to contest the validity of the VAT deduction made on the basis of the tax
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includedinthe invoices of seven of the company’s suppliers. In respect of some of the
suppliers themselves, or their subcontractors, it was not possible to establish from the
information requested of them during the tax inspection thatthey had had the
necessary resources to make the suppliesinvoiced. Taking the view that either it was not
proven, in respect of some of the subcontractors, that the transactions in question had
actually been carried out, or that those transactions were not carried out by the service
providers referred to on the invoices, the tax authorities drew up an amended tax
assessmentnotice contesting the deductibility of the VAT included in the invoices of
those seven undertakings.

Referringtoits judgment in Bonik, '? the Court of Justice held, first of all, that, if it were
simply to be the case that a supply made to Maks Pen was not actually made by the
supplier mentioned on the invoices or by its subcontractor, inter alia, because they did
not have the personnel, equipment or assets required, there was no record of the costs
of making the supply in their accounts or the identification of persons signing certain
documents as suppliers was shown to be inaccurate, that would not, in itself, constitute
sufficient grounds to exclude the right to deduct. Excluding the right to deduct is subject
to the twofold condition that the facts constitute fraudulent conduct and that it is
established, in the light of objective evidence provided by the tax authorities, thatthe
taxable person knew or should have known that the transaction relied on to give
entitlement to the right to deduct was connected with fraud, which itisfor the referring
court to determine.

Secondly, the Court resolved the procedural issue of whether the national court is under
an obligation to establish the existence of tax evasion of its own motion. The Court
pointed outin this connection that, even if a rule of national law were to classify the tax
evasion as a criminal offence, and only a criminal court could make that classification, it
is not obvious that such a rule would preclude the court responsible for assessing the
legality of an amended tax assessment notice which contests a VAT deduction made by
a taxable person from being able to rely on objective evidence submitted by the tax
authorities to establish the existence, in the particular case, of tax evasion, where,
pursuantto another provision of national law, VAT which is ‘unlawfully invoiced’ cannot
be deducted. EU law requires of the national courts and authorities that theyrefuse
entitlement to the right to deduct where itis established, in the light of objective
evidence, that thatrightis beingrelied on for fraudulent or abusive ends. Moreover,
even if EU law is not relied upon by the parties, the national court must raise of its own
motion points of law based on binding EU law rules where, under national law, the
national courts mustor may do soin relation to a binding rule of national law.

12 Judgment of 6 December 2012, Bonik (C-285/11, EU:C:2012:774).
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Judgment of 24 February 2022, SC Cridar Cons (C-582/20, EU:C:2022:114)

(Reference for a preliminary ruling - Common system of value added tax - Directive
2006/112/EC - Articles 167 and 168 - Right to deduction - Refusal - Tax evasion - Evaluation of
evidence - Suspension of examination of an administrative complaint relating to a notice of
assessment refusing a right to deduction, pending the outcome of criminal proceedings -
Procedural autonomy of the Member States - Principle of fiscal neutrality - Right to good
administration - Article 47 of the Charter of Fundamental Rights of the European Union)

Following a criminal investigation, SC Cridar Cons, a company governed by Romanian
law, that carried out construction works for roads and motorways, was the subject of a
tax inspection, upon the conclusion of which, by a notice of assessment, the tax
authority refused to grant it the right to deduct VAT in respect of a number of fictitious
purchases from several other companies.

The applicant then challenged the decision of the tax authority, which ordered the
suspension of the decision on the substance of the tax complaint pending the outcome
of ongoing criminal proceedings. The applicantthen initiated legal proceedings and
ultimately the dispute was brought before the inalta Curte de Casatie si Justitie (High
Court of Cassation and Justice, Romania), the referring court. The appellant relied, in
particular, on Article 47 of the Charter of Fundamental Rights of the European Union,
arguing that, until the criminal proceedings were concluded, it was unable to challenge
effectively the notice of assessment. Thatinfringed its right to a judicial remedy.

The referring court asked the Court of Justice, in essence, whether the VAT Directive and
Article 47 of the Charter of Fundamental Rights must be interpreted as precluding
national legislation pursuant to which national tax authorities are permitted to suspend
the examination of an administrative complaint against a notice of assessment refusing
to grant a taxable person the right to deduct input VAT on account of that taxable
person’s involvement in tax evasion, pending the outcome of criminal proceedings that
could provide additional objective evidence of the taxable person’s involvement in the
tax evasion, and whether itisrelevant in that regard that, during the period for which
that examinationis suspended, the taxable person may obtain a suspension of the
enforcement of that notice.

In this judgment, the Court held that national legislation may, without infringing the right
to deduct VAT or Article 47 of the Charter of Fundamental Rights, permit national tax
authorities to suspend the examination of an administrative complaint against a notice
of assessment refusing a taxable personthe rightto deduct input VAT pendingthe
outcome of criminal proceedings brought against that taxable person for tax evasion.

The Court pointed out that the fundamental right to effective judicial protection is not an
absolute right and may involve restrictions, provided that they that pursue a legitimate
aim, such as the prevention of tax evasion.

The judgment also sets out the conditions under which such a decision to suspend the
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examination of a complaint is legal. First, such a suspension must not have the effect of
delaying the outcome of the administrative complaint procedure beyond a reasonable
period. Secondly, the decision ordering that suspension must include reasons both in
law and in fact and must be amenable to judicial review. Thirdly, if it ultimately
transpires that the right to deduction was refused in breach of EU law, the taxable
person must be able to secure therepayment of the corresponding amount within a
reasonable time as well as, where relevant, the corresponding late payment interest.

In such circumstances, it is not necessarythat, during the suspension, the taxable
person enjoy a suspension of enforcement of the notice, except, in cases of serious
doubt as to the lawfulness of the notice, when granting the suspension of enforcement
of the notice is necessary in order to avoid serious and irreparable harmto the interests
of the taxable person.

Judgment of 4 June 2020), C. F. (Tax inspection) (C-430/19, EU:C:2020:429)

(Reference for a preliminary ruling - Principles of EU law - Observance of the rights of the

defence - Tax procedure - Exercise of the right to deduct with regard to value added tax (VAT) -
Refusal of the right to deduct on account of the allegedly improper conduct of the taxable person’s
suppliers - Administrative act issued by the national tax authorities without giving the taxpayer
access to the information and the documents on which the act was based - Suspicion of tax
evasion - National practice pursuantto which exercise of the right to deduct is subject to the
possession of supporting documents other than the tax invoice - Whether permissible)

C.F.,a company governed by Romanian law engaged in the exploitation of forestry
resources, was the subject of a tax inspection in which a suspicion of tax evasion arose,
on account of the improper conduct of its suppliers, and, in parallel, a criminal
investigation that resulted in a decision that no further action should be taken.

In its tax inspection report, the tax authorities stated that the commercial transactions
between the company and two of its suppliers were fictitious, for the reason thatthe
two suppliers, both micro-enterprises, did not have the technical or logistical capacity to
provide the services for which they had invoiced C.F.

Following the dismissal of its appeal by the tax authorities, C.F. brought an action before
the referring court, the Tribunalul Cluj(Regional Court, Cluj, Romania), which referred
the question of whether the rules governing the common system of VAT, in particular
the principles of fiscal neutrality and legal certainty, permit a tax authority that merely
has uncorroborated doubts to refuse the right to deduct VAT if the taxable person fails
to produce, in addition to the tax invoice, other evidence thatthe economic operations
were actually carried out.

The Court pointed out that the right to deduct VAT may be refused by national
authoritiesif itis objectively established that the conduct of the taxable person reveals
evasion or abuse of rights, either because the fraudulent conduct may be ascribed to
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the taxable person itself, or because it knew or ought to have known that the acquisition
of goods or services was partof a transaction connected with the evasion of VAT.

Nevertheless, it isfor the national tax authorities to establish, in the light of objective
evidence, the fraudulent or abusive nature of the transactions. Thus, the national tax
authorities cannot, as a generalrule, require a taxable person, first, to ensure that the
issuer of the invoice relating to the goods and services inrespect of which the exercise
of that right to deduct is sought was in possession of the goods atissueand was in a
position to supply them and has complied with its obligations as regards the declaration
and payment of VAT, in order to be satisfied that there are noirregularities or fraud at
the level of the traders operating at an earlier stage of the transaction or, secondly, to be
in possession of documents inthatregard.

Since the production of such additional documentsis not contemplated by Article 178(a)
of the VAT Directive and would be liable to have a disproportionate effect on the
exercise of the right to deduct, and therefore on the principle of neutrality, the
competent national tax authorities cannot, as a general rule, require their production.

In conclusion, the Court therefore held that the principles governing the application by
the Member States of the common system of VAT, in particular the principles of fiscal
neutralityand legal certainty, must be interpreted as precluding, in the eventthat a
national tax authority merely has uncorroborated doubts aboutwhether the economic
operations givingrise to the issue of a tax invoice were actually carried out, the taxable
person towhich that invoice is addressed from being refused theright to deduct VAT
where itis unableto produce, in addition to the invoice, other evidence that the
economic operations were actually carried out.

Judgment of 3 October 2019, Altic (C-329/18, EU:C:2019:831)

(Reference for a preliminary ruling - Value added tax (VAT) - Directive 2006/112/EC - Procurement
of food products - Deduction of input tax - Refusal of deduction - Possibly fictitious supplier - VAT
fraud - Requirements relating to knowledge on the part of the purchaser - Regulation (EC)

No 178/2002 - Obligations of traceability of foodstuffs and identification of the supplier -
Regulations (EC) No 852/2004 and (EC) No 882/2004 - Registration obligations of operators in the
food sector - Effect on the right to deduct VAT)

Altic, a company governed by Latvian law, purchased rapeseed from two suppliers and
deducted the VAT paid on the purchases. Following an audit carried out at Altic, the tax
authority took the view that the purchase transactions had not actually taken place. It
ordered Alticto pay to it the VAT deducted, together with a fine and default interest.

Altic brought an action challenging that decision and the court of first instance upheld its
action. That judgment was confirmed on appeal. The tax authority then brought an
appeal on a point of law before the Augstaka tiesa (Supreme Court, Latvia). Before that
court, itargued that, in accordance with Regulation No 178/2002, food business
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operators must be able to identify any substance intended or likely to be incorporated
into food or feed and must, to that end, have systems and procedures in place to make
the information available to the competent authorities. However, Altic had not carried
out any minimum checks on its contracting partners or ascertained that they were
registered with the Latvian Food and Veterinary Agency. That meant that Altic knew or
should have known that it was involved in a misuse of the common system of VAT.

The Augstaka tiesa (Supreme Court) decided to stay the proceedings and to refertwo
qguestions to the Court of Justice for a preliminaryruling. By its first question, the
referring court asked, in essence, whether Article 168(a) of the VAT Directive must be
interpreted as precluding a taxable person who participates in the food chain from
being denied the rightto deduct input VAT on the ground that it has failed to comply
with its obligations under Article 18(2) of Regulation No 178/2002 to identify its suppliers
for the purposes of the traceability of foodstuffs. By its second question, thereferring
court asked, in essence, whether Article 168(a) of the VAT Directive must be interpreted
as meaning that the failure by a taxable person that participates in the food chainto
ascertainthatitssuppliers are registered with the competent authorities, in accordance
with Article 6(2) of Regulation No 852/2004 ' and Article 31(1) of Regulation

No 882/2004, *is relevant for the purpose of determining whether the taxable person
knew or should have known that it was involved in a transaction involving VAT fraud.

As regards the first question, the Courtheld thatthereis nolegal basis inthe VAT
Directive for refusing the right to deduct VAT on grounds of a failure to comply with the
obligations under Article 18(2) of Regulation No 178/2002. The obligations laid downin
Regulation No 178/2002 are not related to the requirements or the material and formal
conditions attaching to the right of deduction laid downin the VAT Directive.

In addition, Article 18(2) of Regulation No 178/2002 pursues, by means of the
identification of suppliers, objectives other than the detection of VAT fraud, in particular
that of ensuringthe traceability of foodstuffs so that itis possible to effect targeted and
precise withdrawals of foodstuffs and to inform consumers and competent authorities.
Accordingly, any breach of that obligation to identify suppliers cannot constitute proof
that the taxable person knew or ought to have known that it wasinvolved in a
fraudulent operation. Therefore, any breach of that obligation cannot initself and
automatically justify the refusal to allow the taxable person to deduct VAT.

Moreover, the obligation to identify suppliers, which makes it possible to achieve the
objective of traceability, is satisfied when the purchaser is able to give the supplier’'s
name and address. A thorough check into the contracting partner istherefore not a
requirement unlessitis duly established that, because of particular circumstances, the
purchaser of the foodstuffs concerned should have had serious doubts as to the true

3 Regulation (EC) No 852/2004 of the European Parliament and of the Council of 29 April 2004 on the hygiene of foodstuffs (O) 2004 L 139,
p. 1)

Regulation (EC) No 882/2004 of the European Parliament and of the Council of 29 April 2004 on official controls performed to ensure the
verification of compliance with feed and food law, animal health and animal welfare rules (O) 2004 L 165, p. 1, and corrigendum OJ 2004

L191,p. 1).
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existence or identity of the supplier. If thatis the case, that fact could constitute one of a
number of indications which, taken together and in a consistent manner, tend to show
that the taxable person knew or should have known that it was involved in a transaction
involving VAT fraud.

In conclusion, the Court held that Article 168(a) of the VAT Directive must be interpreted
as precluding a taxable person that participatesin the food chain from being refused
the right to deduct input VAT on the sole ground, assuming that it has been duly
established, that thattaxable person has not complied with its obligations under
Article 18(2) of Regulation No 178/2002 to identify its suppliers for the purposes of the
traceability of foodstuffs, which is a matter for the national court to ascertain. Non-
compliance with those obligations may, however, constitute one elementamong others
which, taken together and in a consistent manner, tends to show that the taxable
person knew or should have known that it was involved in a transaction involving VAT
fraud, which again is a matter for the national courtto assess.

As regards the second question, the Court observed that, for the purposes of
establishing that a taxable person that participates in the food chain knew or should
have known that its suppliers were involved in VAT fraud, tax authorities cannot require
that taxable person to verify that those suppliers have complied with their registration
obligations asrequired by Regulations Nos 852/2004 and 882/2004, since taxable
persons are under no obligation to carry out such checks, either under those regulations
or under the VAT Directive.

In conclusion, the Court held that Article 168(a) of the VAT Directive must be interpreted
as meaning that the failure, by a taxable person that participatesin the food chain, to
ascertainthatitssuppliers are registered with the competent authorities, in accordance
with Article 6(2) of Regulation No 852/2004 and Article 31(1) of Regulation No 882/2004,
is not relevant for the purpose of determining whether the taxable person knew or
should have known that it wasinvolved in a transaction involving VAT fraud.

Judgmentof 10 July 2019, KurSu zeme (C-273/18, EU:C:2019:588)

(Reference for a preliminary ruling - Common system of value added tax (VAT) - Directive
2006/112/EC - Right to deduct input VAT - Article 168 - Goods supply chain - Refusal of the right
to deduct on account of that chain’s existence - Obligation on the competent tax authority to
establish the existence of an abusive practice)

KurSu zeme, a company established in Latvia, deducted input VAT it had paid on
acquisitions of goods from another company also established in Latvia (the seller’).

The tax authority found thatthose acquisitions had taken place following a chain of
successive transactions between several companies. The goods concerned had first
been sold by a company established in Lithuania to two companies established in Latvia.
They were then sold by those companies to another company established in Latvia,
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which sold themto the seller, which finally sold them to KurSu zeme, which itself
transported the goods from Lithuania to its factory in Latvia.

Not having been ableto find any logical explanation for that chain of transactions, the
tax authority found, first, that the intermediary companies in practice did not do
anything in connection with the execution of the acquisitions of the goods at issue and,
secondly, that KurSu zeme could not have been aware of the sham nature of that chain.
The tax authority thus found that KurSu zeme had in practice acquired the goods at
issue directly from the company in Lithuania and it therefore treated the acquisitions at
issue as intra-Community acquisitions and corrected KurSu zeme's VAT returns
accordingly.

The applicant challenged that decision before the Administrativa rajona tiesa (District
Administrative Court, Latvia), which dismissed its action, and then before the
Administrativa apgabaltiesa (Regional Administrative Court, Latvia), which confirmed
that decision. KurSu zemethen broughtan appeal on a point of law before the Augstaka
tiesa (Supreme Court, Latvia), which decided to stay the proceedings and to ask the
Court of Justice whether Article 168(a) of the VAT Directive mustbe interpreted as
meaning that, for the purposes of refusing theright to deductinput VAT, the fact that an
acquisition of goods took place at the end of a chain of successive sale transactions
between several persons and thatthe taxable person acquired possession of the goods
concerned inthe warehouse of a person forming partof that chain, other thanthe
person mentioned as supplier on the invoice, is initself sufficient to find the existence of
an abusive practice on the part of the taxable person or the other persons participating
in that chain, or whetheritis also necessary to establish in what the undue tax
advantage allegedly obtained by that taxable person or those other persons consisted.

In this judgment, the Court held that it was necessaryfor the competent authorities to
establish an actual abusive practice in order to be able to penalise a taxable person by
refusing the deduction of input VAT paid. Specifically, the tax authority must identify the
tax advantage obtained, or liable to be obtained by the taxable person or by other
persons involved inthe supply chain. The existence of a chain of successive sale
transactions between several persons, at the end of which the taxable person in
guestion acquired possession of the goods concerned at the warehouse of a person
forming part of the chain, other than the person mentioned as supplier on the invoice, is
notin itself sufficient to constitute an abusive practice or therefore to refuse the right to
deductinput VAT paid by the taxable person that has acquired the goods.

Order of 9 January 2023, A.T.S. 2003 (C-289/22, EU:C:2023:26)

(Reference for a preliminary ruling - Article 99 of the Rules of Procedure - Taxation - Value added
tax (VAT) - Directive 2006/112/EC - Articles 167, 168 and 178 - Right to deduct input VAT - Fraud -
Proof - Duty of care of the taxable person - Consideration of an infringement of the national
provisions governing the supply of services at issue)
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A.T.S. 2003 Vagyonvédelmi és Szolgaltaté Zrt., f.a." (ATS 2003'), a company that supplied
property-protection and cleaning services, was accused of an offence of tax evasion
after an investigation revealed the existence of a fictitious invoicing chain and that the
contracted temporary-employment agencies did not carryon any real economic activity
and did not meet the conditions laid down in national law for carrying on that activity.
The tax authority considered that A.T.S. 2003 had not only failed to act with due care,
but had also contributed to establishing a supply chain thathad been created artificially,
inter alia, by entering into contracts for the supply of staff with agencies that did not
have the means necessary to provide the agreed services or that did not carry on any
real economic activity. The tax authority decided that, in those circumstances, the
invoices issued by those agencies were not authentic.

The tax authority found that A.T.S. 2003 owed a certain amount of VAT and also imposed
a tax penalty on it and applied late-payment surcharges.

It was in that context that the Févarosi Térvényszék (Budapest High Court, Hungary),
hearing the action broughtby A.T.S. 2003 following its unsuccessful appeal against the
tax authority's decision, referred to the Court of Justice several questions concerning the
right to deduct VAT.

First of all, the Court was required to consider whether, under the VAT Directive, the
national authorities of a Member State may refuse a taxable person the right to deduct
VAT in respect of a supply of services on the basis of witness statements that call into
guestion the existence of that supply of services or indicate that itwas connected with
VAT fraud.

The Court held that that question must be answered in the affirmative, provided that, in
the first case, itis not established by the taxable person that the supply of services has
actually been made orif, in the second case, it is established by the tax authority, in
accordancewith the rules of evidence under national law, that the taxable person
committed VAT fraud or knew or ought to have known that the transaction relied on as a
basis for the right of deduction was connected with such a fraud.

The Court observed in this connection that theright of deduction implies, inter alia, that
the supply of goods or services to which the invoice relates has actually been carried
out.

However, even if the material conditions for the right of deduction are met, the right
may be refused ifitis established, on the basis of objective evidence, that itis being
used for fraudulent or abusive ends. A taxable person may berefused the right of
deduction only if, after an overall assessment of all the evidence and all the factual
circumstances of the case, carried out in accordance with the rules of evidence laid
down in national law, it is established that the taxable person has committed VAT fraud
or knew, or ought to have known, that the transaction relied on as a basis for the right of
deduction was connected with such a fraud. Entitlement to that right can be refused
only if those facts have been established to the requisite legal standard, otherwise than
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by assumptions.

Next, the Court was required to assess whether the right of deduction of VAT may be
refused solely on account of the fact that the taxable person, or other traders acting
upstream in the supply chain, have breached the national rules on the supply of services
atissue, without an actual link between that breach and the rightto deduct VAT being
established.

The Court held thatthe breach of national rules on the supply of services atissueis not,
as such, sufficient reason to assert that the taxable person has committed or
participated in VAT fraud. It may, however, constitute one of a number of indications of
VAT fraud, it falling to the national tax authorities to characterise the elements
constituting VAT fraud, although that requirement does not necessarily involve
identifying all the perpetrators of the fraud and their respective actions.

Lastly, the Court was asked whether the taxable person should verify that the supplier
and other traders acting upstream in the supply chain have observed the national rules
on the supply of services atissue as well as the other national rules applicable to their
activity.

The Court answered that question in the negative. However, where there are indications,
resulting from the breach of those rules and which are such as to give rise to suspicions
on the part of the taxable person, at the time the acquisition is made, of irregularities or
of fraud, the taxable person may be required to exercise greater care and to take
measures that could reasonably be expected of it to ensure that, through that
acquisition, it is not participating in a transaction connected with VAT fraud.

Judgment of 15 September 2022, HA.EN. (C-227/21, EU:C:2022:687)

(Reference for a preliminary ruling - Value added tax (VAT) - Directive 2006/112/EC - Right to
deductinput VAT - Sale of an item of immovable property between taxable persons - Vendor
subject to insolvency proceedings - National practice under which the purchaser is denied the
right of deduction on the ground that he or she knew or should have known of the vendor’s
difficulties in paying the outputtax - Fraud and abuse of rights - Conditions)

In September 2007, a Lithuanian company (the vendor company’) obtained a loan from
a Lithuanian bankto carry out a real estate development. The loan was secured by a
mortgage over a plot of land in Vilnius (Lithuania) on which a building was under
construction.

By an assignment of claim agreement concluded in November 2015, the company
HA.EN. acquired for consideration the monetary claims arising from that loan, and also
the contractual mortgage.

When concluding that agreement, HA.EN. confirmed, inter alia, that it had become
acquainted with the vendor company’s economic and financial situation and legal status,
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and that it was aware that the vendor company was insolvent and the subject of
pending administration proceedings.

An auction, announced by order of a bailiff in May 2016, of the property over which
HA.EN. held the mortgage was unsuccessful. HA.EN. then accepted the proposal made
to it of acquiring the property for its starting price at the auction, and this resulted in the
extinguishment of a part of its claims. Ownership of the property was thus transferred
to it for the sum of EUR 5468 000, that is, EUR 4 519 008.26 together with

EUR 948 991.74 in VAT. The invoice for the transaction was entered in the respective
accounts of both partiesto the transfer. As the vendor company was then declared
insolvent, it never paid the outputtax to the public purse.

HA.EN. requested the tax authority to refund it the excess VAT resulting from deduction

of the input VAT, namely EUR 948 991.74. However, the tax authority took the view that,

in enteringinto the transaction for the acquisition of the property atissue even though it
knew or should have known that the vendor company would not pay the VAT generated
by that transaction to the public purse, HA.EN. had acted in bad faith and committed an

abuse of rights. For that reason, the tax authority denied it the right to deduct the input

VAT.

At firstinstance, the Lithuanian courts ruled in favour of the tax authority. However, the
Lietuvos vyriausiasis administracinis teismas (Supreme Administrative Court of
Lithuania), before which HA.EN. brought an appeal, expressed doubts as to whether a
practice of the tax authority under which the deduction of VAT is denied in cases such as
this is permissible from the point of view of EU law.

The Court of Justice, towhich a reference was then made for a preliminary ruling, held in
its judgment that the VAT Directive, read in thelight of the principle of fiscal neutrality,
precludes a national practice under which, in the context of the sale of immovable
property between taxable persons, the purchaseris denied theright to deductinput VAT
merely because it knew or should have known thatthe vendor was in financial difficulty,
or even insolvent, and that that circumstance could result in the vendor not paying or
not being able to pay VAT to the public purse.

The Court recalled as a preliminary point that the right to deduct input VAT is a
fundamental principle of the common system of VAT - which ensures that any economic
activity subject to VAT is taxed in a neutral way - and that that right in principle may not
be limited. However, EU law cannot be relied on for abusive or fraudulent ends. Thus, if
itis established to the requisite legal standard, in the light of objective evidence, that the
right of deduction is beingrelied on for fraudulent or abusive ends, the national courts
and authorities must refuse the right of deduction.

In that regard, the Court observed first of all that a taxable person thatis a judgment
debtor facingfinancial difficulties and sells one of its assets in a statutory compulsory
sale procedure in order to settle its debts, then declares the VAT due on that basis, but
subsequently is unable, because of those difficulties, to pay that VAT inwhole or in part,
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does not commit VAT fraud on that account alone. Consequently, the purchaser of such
an asset, a fortiori, cannot be criticised in such circumstances on the basis that it knew or
should have known that, in acquiring that asset, it was participating in a transaction
connected with VAT fraud.

Next, the Court noted the two conditions which, in the sphere of VAT, must be metin
order to find that an abusive practice exists: the transactions concerned must resultin
the accrual of a tax advantage the grant of which would be contrary to the purpose of
the VAT Directive, and it must be apparent from a number of objective factors thatthe
essential aim of those transactions was solely to obtain that tax advantage.

On that point, the Court held that the very existence of the option made available to the
Member States by the VAT Directive of having recourse to the reverse charge
mechanism, which allows the VAT burden to be transferred to the taxable person to
which the taxable supply is made, inter aliain situations such as the one here atissue,
shows that the EU legislature did not regard deduction of the VAT paid by the purchaser
of immovable property ina compulsory sale procedure as contrary to the objectives of
the VAT Directive. Furthermore, an unlawful intention on the part of a debtor whose
assetis sold by way of enforcement not to pay VAT cannot be inferred merely from its
financial difficulties. Accordingly, the view cannot be taken on that basis alone that, in
carrying out a commercial transaction with that debtor, the purchaser of the asset
commits an abuse of rights.

In circumstances such as those at issue in the main proceedings, the fundamental
reason for which a creditor takes over immovable property may be itswish to recover all
or part of its debt, using the legal means available to it, such asa compulsory sale
procedure.In the light of the prima facie legitimate objective which that procedure
pursues, the taking over in question cannot be equated to a wholly artificial
arrangement that does not reflect economic reality and is set up with the sole aim of
obtaining a tax advantage.

Finally, the Court held the Lithuanian practice atissue in this case to be contrary to the
principle of fiscal neutrality in so far as it implies that purchasers of immovable property
must bear the burden of the input VAT, in particular given thatthe Republic of Lithuania
chose not to make use of the option of setting up, for the situation here, a reverse
charge mechanismintended precisely to counter therisk of insolvency of the VAT
debtor. Furthermore, such a practiceis liable to restrict the circle of potential purchasers
and therefore runs counter to the objective pursued by the compulsory sale procedure,
namely the optimal realisation of the debtor’s assetsin order to satisfy its creditors to
the greatest possible extent. It also tends to isolate economic operators in financial
difficulties and to hamper their ability to carry out transactions, in breach of the
principle of fiscal neutrality, since that principle precludes distinctions between taxable
persons on the basis of their financial situation.
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Judgment of 19 October 2017, Paper Consult (C-101/16, EU:C:2017:775)

(Reference for a preliminary ruling - Taxation - Value added tax (VAT) - Directive 2006/112/EC -
Right to deduct- Conditions governing the exercise of that right - Article 273 - National
measures— Fight against tax evasion and tax avoidance - Invoice issued by a taxpayer declared
‘inactive’ by the tax authorities - Risk of tax evasion - Refusal of the right to deduct-
Proportionality - Refusal to take into account evidence of the absence of tax evasion or tax
losses - Limitation of the temporal effects of the judgment to be delivered - No limitation)

Rom Packaging, established in Romania, supplied services to Paper Consult, also
establishedin Romania, on the basis of a contract for supplies of services concluded on
3January 2011. However, on that date, Rom Packaging was regarded by the Romanian
tax authorities as‘inactive), since it had failed to submit the tax declarations required by
law and had therefore been removed from the register of persons subject to VAT. The
tax authorities concluded that Paper Consultwas not entitled to deductthe VAT in
respect of the supplies of servicesin question.

The complaint lodged by Paper Consult was rejected by the tax authorities and its action
before the Tribunalul Bistrita-Nasaud (Regional Court, Bistrita-Nasaud, Romania) was
dismissed. Paper Consult then broughtan appeal before the Curtea de Apel Cluj(Court
of Appeal, Cluj, Romania), the referring court.

Paper Consult argued that it had not received any communication regarding the tax
authorities' decision declaring Rom Packaging inactive, and that the decision had merely
been displayed at the authorities’ headquarters and published on its website. Paper
Consult maintained that the decision was therefore not enforceable against it and could
not be regarded as constituting the basis of the refusal of its right to deduct VAT, as such
a measure was contrary to EU law.

In those circumstances, the referring court asked the Courtof Justice, in essence,
whether the VAT Directive precludes national rules which deny a taxable personthe
right to VAT deduction on the ground that the trader which supplied services to it and
issued a correspondinginvoice, on which the expenditure and the VAT were indicated
separately, has been declared inactive by the tax authorities of a Member State, that
declaration of inactivity being publicand accessible on the Internet to any taxable
person in that State.

Inits judgment, the Courtheld thatthe VAT Directive must be interpreted as precluding
national rules, such asthose atissue in the main proceedings, under which the right to
deduct VAT is refused to a taxable person on the ground thatthe trader which supplied
a service tothat taxable person and issued a corresponding invoice, on which the
expenditure and the VAT were indicated separately, has been declared inactive by the
tax authorities of a Member State, that declaration of inactivity being public and
accessible on the Internet to any taxable person in that State, in the case where that
refusal of the right to deductis systematic and final, making it impossible to adduce
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evidence that there was no tax evasion or loss of tax revenue.

Indeed, in accordance with the first paragraph of Article 273 of the VAT Directive,
Member States may impose obligations, other than those provided for by that directive,
if they consider such obligations necessary to ensure the correct collection of VAT and to
prevent evasion.

However, the measures adopted by the Member States must not go beyond what is
necessary to achieve the objectives pursued. Therefore, they cannot be usedin such a
way that they would have the effect of systematically undermining the right to deduct
VAT and, consequently, the neutrality of VAT.

On several previous occasions, in fact, the Court had held that the authorities may not
oblige a taxable personto undertake complex and far-reaching checks as to that
person's supplier, thereby de facto transferring their own investigative tasks to that
person.

By contrast, itis not contrary to EU law to require a trader to take every step which could
reasonably berequired of him to satisfy himself or herselfthat the transaction which he
or sheis carryingout does not result in his or her participation in tax evasion.

The national rules atissuein the main proceedings did not transfer to the taxable
person the monitoring tasks devolving on the authorities, but informed the taxable
person of the outcome of an administrative investigation from which it was apparent
that the taxpayer declared inactive could no longer be monitored by the competent
authority, either because that taxpayer no longer met the statutory reporting
obligations, or because it had declared information identifying its registered office that
did not enablethe tax authority concerned to identify it, or becauseit did not carry on its
activity at the registered office or declared tax domicile. The only obligation imposed on
the taxable person was, in fact, to consult the list of taxpayers declared inactive
displayed at the tax authorities’ headquarters and published on its website, such a
verification being, in addition, straightforward to carry out.

The Court held, however, that the impossibility, for the taxable person, to demonstrate
that the transactions concluded with the trader declared inactive meet the conditions
laid down by the VAT Directive and, in particular, that the VAT has been paid to the
Treasury by thattrader, goes beyond what is necessary to attain the legitimate objective
pursued by that directive.

Judgment of 11 November 2021, Ferimet (C-281/20, EU:C:2021:910)

(Reference for a preliminary ruling - Taxation - Value added tax (VAT) - Directive 2006/112/EC -
Article 168 - Right of deduction - Article 199 - Reverse charge procedure - Principle of fiscal
neutrality - Material conditions governing the right to deduct - Supplier’s status as taxable
person - Burden of proof - Fraud - Abusive practice - Invoice referring to a fictitious supplier)
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In the course of 2008, the company Ferimet SL declared that it had acquired recovered
materials (scrap metal) from the company Reciclatges de Terra Alta, stating that the
transaction was subjectto the reverse charge procedure for VAT and drawing up the
correspondinginvoice.

Finding, during a tax inspection, that the undertaking named on the invoice as the
supplier of those materials did not in fact have the material and human resources
requiredto supply them, the Spanish tax authorities took the view that the invoices
issued by Ferimet had to be deemed to be false and decided that it was not appropriate
for a deduction of VAT to be made in relation to the transaction. A tax assessment notice
was then issued.

The Tribunal Econémico-Administrativo Regional de Catalufia (Regional Tax Tribunal,
Catalonia, Spain) dismissed Ferimet's complaint regarding the tax assessment notice.
The Tribunal Superior de Justicia de Catalufia (High Court of Justice, Catalonia) then
dismissed Ferimet's action against that dismissal.

Ferimet then lodged an appeal beforethe Tribunal Supremo (Supreme Court, Spain), the
referring court, which was in doubt as to the formal conditions of the rightto deduct
VAT, and more specifically, the existence of an invoice mentioning the name of the
supplier.

The Court held that a taxable person must be refused the right to deduct VAT relating to
the acquisition of goods supplied to it where it has knowingly mentioned a fictitious
supplieron the invoice which that taxable person itself has issued in respect of that
transaction under the reverse charge procedure, if, takinginto account the factual
circumstances and the evidence provided by the taxable person, the information
necessary to verify that the true supplier had the status of taxable person is lacking, or if
itis established to the requisite legal standard that the taxable person has committed
VAT fraud or knew or ought to have known that the transaction relied on as a basis for
the right of deduction was connected with such a fraud.

In the first place, the Court pointed out that it follows from Articles 168(a) and 178(a) of
the VAT Directive that the naming of the supplier, on the invoice relating to the goods or
services on the basis of which theright to deduct VAT is exercised, is a formal condition
for the exercise of that right. By contrast, the status of the supplier of the goods or
services as a taxable person is one of the material conditions for the exercise of that
right. In this case, the taxable person had knowingly mentioned a fictitious supplier on
the invoice atissue in the main proceedings, which had prevented the tax authorities
from identifying the true supplier and, therefore, from establishing the true supplier's
status as a taxable person, a material condition governing the right to deduct VAT.

In the second place, the Court pointed out that the fundamental principle of VAT
neutrality requires deduction of input VAT to be allowed if the material conditions are
satisfied, even if the taxable person has failed to comply with some of the formal
conditions. The position may, however, be different if non-compliance with formal

December 2024 55 curia.europa.eu



The deduction of value added tax

requirements effectively prevents the production of conclusive evidence that the
substantive requirements have been satisfied. The Court pointed out in this connection,
first, that the tax authorities cannot restrict themselves to examining the invoice itself
and must also take account of the additional information provided by the taxable
person. Secondly, itis for the taxable person seeking deduction of VAT to establish that
it meets the conditions for eligibility. Therefore, it is for the taxable person exercising the
right to deduct VAT, in principle, to establish that the supplier of the goods or services
on the basis of which that right is exercised had the status of taxable person.
Accordingly, the taxable person is required to provide objective evidence that goods or
services were actually supplied as inputs by taxable persons for the purposes of its own
transactions subject to VAT, in respect of which it has actually paid VAT.

Lastly, the Court pointed out that a taxable person may be refused the right of
deduction only if, after an overall assessment of all the evidence and all the factual
circumstances of the case, carried out in accordance with the rules of evidence laid
down in national law, it is established that the taxable person has committed VAT fraud
or knew, or ought to have known, that the transaction relied on as a basis for that right
was connected with such a fraud. In this case, the fact that the taxable person that
claimed to be entitled to the right of deduction and that issued the invoice knowingly
mentioned a fictitious supplier on that invoice was relevant information which could
indicate that that taxable personwas aware that it was participating in a supply of goods
connected with VAT fraud. It was, however, for the referring court to assess, taking into
account all the evidence and factual circumstances of the case, whether that was indeed
soin the context of the case in the main proceedings.

Order of 3 September 2020, Vikingo Févallalkozé (C-610/19, EU:C:2020:673)

(Reference for a preliminary ruling - Article 99 of the Rules of Procedure of the Court of Justice -
Value added tax (VAT) - Directive 2006/112/EC - Articles 168, 178, 220 and 226 - Principles of
fiscal neutrality, of effectiveness and of proportionality - Right to deduct VAT - Refusal -
Conditions for the existence of a supply of goods - Evasion - Proof - Penalty - Article 47 of the
Charter of Fundamental Rights of the European Union - Right to an effective judicial remedy)

Vikingo Fovallalkoz6 Kft. ('Vikingo'), whose principal business was the wholesale trade in
sweets and confectionery, concluded contracts with Freest Kft. for the supply of
machines. Those machines were purchased by Freestfrom another company which had
itself purchased themfrom another company. Vikingo exercised the right to deduct the
input VAT paidin respect of the two invoices issued by Freest.

The tax authorities refused Vikingo theright to deduct the VAT in respect of those
transactions, on the basis of national rules according to which the invoice must establish
that the transaction has in fact been carried out and, therefore, relate to a genuine
economic transaction. The tax authorities had taken the view that credence could not be
given to the invoices relating to the purchases in this case because the manufacture of
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the goods and theirsupply could not, as the necessary material and human resources
were lacking, have been effected by Freest, the issuer of the invoices, and the goods had,
therefore, in fact been purchased from an unidentified person.

The tax authorities also took the view that the purpose of the transactions in question
had been to provide an origin for the machines of unknown origin purchased and
recorded on the invoices, to allow the sub-contractor of the issuer of the invoices to
avoid payment of VAT and to generate a right to deduct in favour of Vikingo, while the
VAT had not been paid by the sub-contractor.

Vikingo brought proceedings challenging the tax authorities refusal decisions. The
Févarosi Kozigazgatasi és Munkaugyi Birésag (Budapest Administrative and Labour
Court, Hungary), the referring court, varied the decisions, on account of the fact that the
machines had actually been supplied to Vikingo and the corresponding invoices had
been paid.

The Kuria (Supreme Court, Hungary) nevertheless set both those judgments aside and
referred the cases back to the referring court, taking the viewthat there had been no
genuine economic transaction.

According to the referring court, although it was established that the machines covered
by the contracts atissue had been put into operation in Vikingo's establishment, the tax
authorities considered that the correspondinginvoices, which were not criticised as
regards their form, and the other documents produced did not prove that the economic
transactions mentioned on the invoices had taken place, since the content of the
invoices was rebutted by statements, concerning the supply and origin of the machines,
made by the issuer of the invoices and the directors of the undertakings upstream of the
issuer in the chain. Accordingly, the invoices were not plausible in terms of their content,
notwithstanding the fact that each of the directors conceded thatthe machines had
indeed been supplied and put into operation.

The tax authorities continued to refuse the right to deduct, on the ground that the
content of the invoices was implausible, inferring automatically from that thattherewas
tax evasion of which Vikingo mustnecessarily have been aware.

Itisin that context that the referring court submitted several questions to the Court of
Justice for a preliminary ruling concerning, in essence, the issue of whether the VAT
Directive, read in conjunction with the principles of fiscal neutrality, of effectiveness and
of proportionality, permits tax authorities to refuse a taxable person theright to deduct
VAT paid on purchases of goods which have been supplied toit, on the ground that
credence cannot be given to the invoices relating to those purchases.

The Court pointed out, first of all, that, if the supplies of goods atissue in the main
proceedings had actually been carried out and if the goods were used by Vikingo for the
purposes of its own taxed outputtransactions, Vikingo could not, in principle, be refused
the right of deduction.
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That being so, it is for the national courts and authorities to refuse the right of deduction
ifitis shown, in the light of objective factors, thatthat right is beingrelied on for
fraudulent or abusive ends.

In that regard, accordingto the Court of Justice's case-law, it is for the tax authorities to
establishto the requisite legal standard, in each individual case, in the light of objective
evidence, proof of the existence of fraud committed by the taxable person or proof that
the taxable person knew or should have known that the transaction concerned was
connected with fraud committed by the issuer of the invoice or another operator acting
upstream in the supply chain.

The Court has on a number of occasions held thatitis not contrary to EU law to require
a trader to take every step which could reasonably be required of him or her to satisfy
himself or herselfthat the transaction which he or she is effecting does not result in his
or her participation in tax evasion. The tax authorities cannot, however, oblige a taxable
person to undertake complex and far-reaching checks as to that person’s supplier,
thereby de facto transferring their own investigative tasks to that person.

A system of evidence such as thatat issue in the main proceedings, which, in the case of
a chain of supplies, leads to a taxable person being refused theright to deductwhere, in
particular, that person does not provide evidence substantiating all the transactions
carried out by all the participantsin that chain and the economic activity of those
participants, by attributing to it, where relevant, the fact that that evidence is not
verifiable, is contrary to that case-law, inasmuch as it amounts to a reversal of the
burden of proof.

In light of all that, the Court held, in conclusion, thatthe VAT Directive, read in
conjunction with the principles of fiscal neutrality, of effectiveness and of
proportionality, must beinterpreted as precluding a national practice by which the tax
authoritiesrefuse a taxable person the right to deduct the VAT paid on purchases of
goods which have been supplied toit, on the ground that credence cannot be givento
the invoices relating to those purchases because (i) the manufacture of those goods and
their supply could not, as the necessary material and human resources were lacking,
have been effected by the issuer of those invoices and the goods were therefore, in fact,
purchased from an unidentified person, (ii) the national accounting rules were not
complied with, (iii) the supply chain which led to those purchases was not economically
justified and, (iv) irregularities vitiated certain earlier transactions forming part of that
supply chain. In order to provide a basis for such a refusal, it must be established to the
requisite legal standard that the taxable person actively participated in fraud or that that
taxable person knew or should have known that those transactions were connected with
fraud committed by the issuer of the invoices or any other trader acting upstreamin
that supply chain, whichiitis for the referring court to ascertain.
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Judgmentof 11 January 2024, Global Ink Trade (C-537/22, EU:C:2024:6)

(Reference for a preliminary ruling - Common system of value added tax (VAT) - Directive
2006/112/EC - Refusal of the right of deduction - Obligations of taxable persons - Duty of
diligence - Burden of proof - Principles of fiscal neutrality and legal certainty - Primacy of EU
law - Conflict between the case-law of a national court and EU law)

In the course of its wholesale business, the undertaking Global Ink Trade had made
various purchases of office supplies, primarily from a supplier called Office Builder Kft.

As the result of checks carried out, the tax authority found that the supplier in question
did not carry on any real economic activity and that it had not complied with its tax
obligations. On account of uncertainty as to the true identity of the supplier, the tax
authority found that the supplies of goods invoiced to Global Ink Trade had not taken
place, and that accordingly credence could not be given to the invoices submitted by
that undertaking. The tax authority therefore refused Global Ink Trade the benefit of the
right to deduct the VAT relating to those invoices, including on the ground that, by failing
to obtain sufficient information about the true identity of its supplier and the latter’'s
compliancewith its tax obligations, it had not acted with due diligence in carrying on its
activity. In those circumstances, the tax authority found that Global Ink Trade had
committed passive tax evasion.

Global Ink Trade brought an action before the Févarosi Torvényszék (Budapest High
Court, Hungary), whichis thereferring court.

The referring court decided to ask the Court:

—in essence, whether Article 167, Article 168(a) and Article 178(a) of the VAT Directive,
read in the light of the principles of fiscal neutrality and legal certainty, must be
interpreted as preventing a practice by which the tax authority refuses a taxable person
the right to deduct the VAT relating to the acquisition of goods supplied to that taxable
person, on the ground that credence cannot be given to the invoices relating to those
acquisitions on account of circumstances which demonstrate a lack of diligence
attributable to that taxable person and which are assessed, in principle, in thelight of a
circular addressed to taxable persons published by that authority, and

—in essence, where a tax authority intends to refuse a taxable person theright to
deduct the input VAT paid, on the ground that the taxable person concerned has
participatedin a VAT carousel fraud, whether the VAT Directive must be interpreted as
precluding thattax authority from merely establishing that the transaction concerned
forms part of a circular invoicing chain, without identifying all the operatorsinvolved in
that fraud and their respective conduct.

In the first place, the Courtexplained that theright to deduct VAT may berefused on the
ground of an alleged lack of diligence on the part of the taxable person not only where
the taxable person himself or herself has committed VAT fraud, but alsowhere itis
objectively established that the taxable person knew or ought to have known that,
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through the purchase of the goods or the services on the basis of which the right of
deduction is claimed, he or she was participatingin a transaction connected with such
fraud.

Since a refusal of the right of deduction is an exception to the application of the
fundamental principle constituted by that right, tax authorities must, subject to review
by national courts, and in accordance with the rules of evidence under national law,
establishto the requisite legal standard the objective evidence from which it may be
concluded that thetaxable personis connected with VAT fraud.

In that context, only the national court hasjurisdiction to assess whether, in the light of
the circumstances of the particular case, the taxable person concerned has exercised
sufficient diligence and has taken the measures which may reasonably be required of
him or her to satisfy himself or herselfthat, through his or her acquisition, he or she has
not participated in a transaction connected with fraud committed by a trader at an
earlier stage of a transaction.

A Member State is entitled to publish a circular in order to specify the level of diligence
required and to guide the tax authoritiesin their assessment, provided that such a
circular does not systematically undermine theright to deduct VAT and, consequently,
the neutrality of VAT, and provided that it does not undermine the effectiveness of EU
law as regards the taking of evidence in connection with VAT fraud.

Specifically, a tax authority may not, by means of such a circular, require taxable persons
to carry out complex and far-reaching checks of their suppliers - and in particular to
check whether their suppliers have fulfilled their obligations to declare and pay VAT -
which would have the effect of indirectly transferring to the taxable person the
investigative tasks which are in principle the responsibility of the tax authority.

Such a circular must also accord with the principle of legal certainty. Itis therefore for
the national court to determine whether the circular addressed to taxable persons
published by the tax authority has been worded unequivocally, whether its application
was foreseeable by those subject to it and whether the requirementsimposed bythe
tax authority in the exercise of its powers conflicted with the circular.

As regards, in the second place, whether a taxable person may be refused the right to
deduct VAT in the context of a VAT carousel fraud, the Court noted that the tax authority
must adduce sufficient evidence to establish objectively the existence of fraud and of
fraudulent conduct on the part of the taxable person, which precludes reliance on
assumptions or presumptions.

A tax authority may not, therefore, merely establish that the transaction carried out by
the taxable person forms part of a circular invoicing chain. Establishing the existence of
the fraud and of the taxable person’s participation in that fraud does not, however,
necessarily entail identifying all the operatorsinvolved in the fraud and their respective
conduct.
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Ill. The deductible proportion

Judgment of 16 February 2012, Varzim Sol (C-25/11, EU:C:2012:94)

(Taxation - Sixth VAT Directive - Deduction of input tax - Article 17(2) and (5) and Article 19 -
‘Subsidies’ used for the purchase of goods and services - Restriction of the right to deduct)

The facts of this case are described above in Part I, entitled ‘Origin and scope of the
right of deduction’. It therefore need only be repeated thatthe case concerned mixed
taxable persons and their entitlement to deduct input VAT on the basis of the use of all
or part of the goods and services, and the issue of the calculation of the deductible
amount, for sectors in which such taxable persons carry out taxable transactions only,
by including untaxed ‘subsidies’in the denominator of the fraction used to determine
the deductible proportion.

The Court referred toits judgment in Commission v France ' and pointed out that, as
regards mixed taxable persons, even ifthe rightto deduct is calculated accordingto a
proportion determined on the basis of a fraction having, as numerator, the total
amount, exclusive of VAT, of turnover per year attributable to transactionsin respect of
which VAT is deductible in accordance with Article 17(2) of the Sixth Directive and, as
denominator, the total amount, exclusive of VAT, of turnover per year attributable to
transactions included in the numerator and to transactions in respect of which VAT is
not deductible, the Member States are nevertheless permitted to provide for one of the
other methods for determining the right to deduct that arelisted in the third
subparagraph of Article 17(5) of that directive, in particular, determination of a separate
proportion for each sector of business or deduction on the basis of the use of all or part
of the goods and services for a specific activity. The Court explained, in this connection,
that subsidies directly linked to the price of goods or services are taxable in the same
way as those goods or services and that, as regards subsidies which are not directly
linked to the price, the Member States may include them in the denominator for
calculating the proportion applicable where a taxable person carries out, at the same
time, transactions in respect of which VAT is deductible and others which are exempt.

The Court concluded that, since the taxable person inthe main proceedings had been
authorised to make the deduction according to a method other than the method
whereby a proportion is determined under Article 19 of the Sixth Directive, namely on
the basis of the use of all or part of the goods and services for a specific activity, and
since its activities in the catering and entertainment sectors were subject to VAT, the
right to deduct on the basis of the method of actual use related to all the taxes charged
on the input transactions. The Courtaccordingly held that the Sixth Directive precludes a
Member State, where it authorises mixed taxable persons to make the deduction
provided for by that directive on the basis of the use of all or part of the goods and

> Judgment of 6 October 2005, Commission v France (C-243/03, EU-C2005:589.
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services, from calculating the deductible amount, for sectors in which such taxable
persons carry out taxable transactions only, by including untaxed ‘subsidies’'in the
denominator of the fraction used to determine the deductible proportion.

Judgment of 8 November 2012, BLC Baumarkt (C-511/10, EU:C:2012:689)

(Sixth VAT Directive - Article 17(5), third subparagraph - Right to deduct input tax - Goods and
services used for both taxable and exempt transactions - Letting of a building for commercial and
residential purposes - Criterion for calculating the deductible proportion of VAT)

In this case, the taxable person, BLC, a company governed by German law,
commissioned the construction of a building that included both residential
accommodation and commercial premises. After completion of the building, BLC let it,
that letting being partly exempt from VAT and partly subject to VAT. In its VAT
declaration, BLC made a partial deduction of the inputtaxin relation to the building,
calculatingthe amount of deductible VAT by applying a proportion determined by
reference to the ratio between the turnover in relation to the commercial letting and
that arising from the other letting transactions.

Following a tax inspection, the tax authority took the view that the amount of deductible
input VAT had to be determined by reference to the ratio between the floor area of the
commercial premises and that of the residential accommodation. This resultedin a
downward revision of the amount of deductible VAT, to BLC's detriment.

In the dispute, the national court made a reference to the Court of Justice to establish
whether the provision of the Sixth Directive governing the calculation of the deductible
proportion of VAT permitted Member States, for the purposes of calculating the
proportion of input VAT deductible for the construction of a mixed-use building, to give
precedence to an allocation key other than that based on turnover.

The Court of Justice first of all pointed out that, in accordance with the general rule
established by the Sixth Directive, in the calculation of the deductible proportion, only
such proportion of the VAT is deductible as is attributable to transactions covered by
Article 17(2) and (3) of that directive, in respect of which VAT is deductible. However, by
way of derogation from that rule, the Member States are permitted to employ one of the
other methods for determining the deductible amount, namely determination of a
separate proportion for each sector of business, or deduction on the basis of the use
made of all or part of the goods and services for a specific activity, or even to exclude
the right of deduction, in certain circumstances. In that regard, it is necessary for the
Member States, in the exercise of the powers conferred on them, to ensurethe
effectiveness of the general rule in the Sixth Directive and to observe the principles
which underlie the common system of VAT, in particular those of fiscal neutralityand
proportionality. National legislation that derogates generally from that rule would
undermine the objective of the Sixth Directive according to which calculation of the
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deductible proportion must be carried out in a similar manner in all Member States. In
that context, the Court held thatitisincumbent on the Member States to establish,
within the limits of compliance with EU law and the principles on which the common
system of VAT is based, methods and rules governing the calculation of the deductible
proportion of input VAT and that, in exercising that power, the Member States are
obliged to take accountof the purpose and general system of that directive.

According to the Court, the Member States are also required to ensure that the
calculation of the deductible proportion of input VAT is as precise as possible. Therefore,
the Sixth Directive does not preclude the Member States from applying, for a given
transaction, a method or allocation key other than the turnover-based method, such as,
in particular, that based on the floor area at issue in the main proceedings, on condition
that the method used guarantees a more precise determination of the deductible
proportion of the input VAT than thatarising from application of the turnover-based
method.

Judgment of 12 September 2013, Le Crédit Lyonnais (C-388/11, EU:C:2013:541)

(Value added tax - Sixth Directive 77/388/EEC - Articles 17 and 19 - Deduction of inputtax paid -
Use of goods and services for both taxable and exempt transactions - Proportional deduction -
Calculation of the proportion - Branches established in other Member States and in third States -
Not taking their turnover into account)

This case concerned a bank which had its principal establishmentin Franceand
branches established in other EU Member States and third countries. Following an
examination of its accounts, the tax authority refused to allow the bank, as a taxable
person, to take account of the interest on loans granted bythe principal establishment
to its branches established outside France in the numerator and denominator of the
deductible proportion.

The national court referred to the Court of Justice for a preliminary ruling four questions
concerningthe determination of the deductible proportion of VAT. The Court first of all
examined whether the Sixth Directive must be interpreted as meaning that, in
determining the deductible proportion of VAT, a company the principal establishment of
which is situated in a Member State may take into account the turnover of its branches
established in other Member States.

The Court held that, in so far as the calculation of the deductible proportion constitutes
an element of the deduction system provided for by the Sixth Directive, the mannerin
which that calculation must be carried out falls, along with that deduction system, within
the scope of the national VAT legislation to which an activity or transaction must be
linked for tax purposes. Itis for the Member States’ tax authorities to lay down the
method for determining the right to deduct, inasmuch as they are permitted by the
directive to provide for determination of a separate proportion for each sector of
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business, or deduction on the basis of the use made of all or part of the goods and
services for a specific activity, or even to exclude theright of deduction in certain
circumstances. The method of repayment of VAT, by deduction or by refund, depends
solely on the place where the taxable person is established. The concept of the ‘place of
establishment’ covers not only the taxable person’s principal establishment, but also its
fixed establishments. Since a fixed establishment situated in a Member State and the
principal establishment situated in another Member State constitute a single taxable
person subject to VAT, it follows that a taxpayer is subject, in addition to the system
which applies in the State of its principal establishment, to as many national systems of
deduction asthereare Member States in which it has fixed establishments.

Since the methods of calculation of the proportion constitute a fundamental element of
the deduction system, account cannot be taken, in calculating the proportion applicable
to the principal establishment of a taxpayer established ina Member State, of the
turnover of all of the taxable person’s fixed establishments in the other Member States,
without seriously jeopardising both the rational allocation of the spheres of application
of national legislation in VAT matters and the rationale of the deductible proportion.
Indeed, first, such a method of calculating the deductible proportion cannot guarantee
better observance of the principle of neutrality of VAT than a system which provides for
a separate deductible amount for each Member State in which there is a fixed
establishment. Secondly, the amount of the applicable deductible proportion would be
distorted. Thirdly, such a method of establishing the deductible proportionis liable to
impair the effectiveness of the Sixth Directive.

Judgment of 16 September 2021, Balgarska natsionalna televizia (C-21/20, EU:C:2021:743)

(Reference for a preliminary ruling - Common system of value added tax (VAT) - Directive
2006/112/EC - Scope - Article 2(1)(c) - Supply of services for consideration - Exclusion of
audiovisual media services offered to viewers, that are financed by a public subsidy and do not
entail any payment on the part of viewers - Article 168 - Right of deduction - Taxable person
carrying out both taxable transactions and transactions not falling within the scope of VAT)

Balgarska natsionalna televizia (Bulgarian National Television) (BNT) is a legal person
and a national public provider of audiovisual media services for which thereis no charge
to viewers. Its activity is financed, in part, by a subsidy from the State budget the amount
of which is determined on the basis of a flat rate per programme hour and, in part, by
self-generated income. Until March 2015, BNT made a partial input tax deduction in
respect of all of its purchases. Subsequently, it adopted the ‘direct allocation’ method, by
examining, in isolation, for each purchase thatit made, whether it was used or was
capable of being used for an activity of a‘commercial’ nature, or for an activitywhich
was part of the ‘performance of the public service task.

In accordance with that method, it made a full input tax deduction in respect of the
purchases relating to its activities of a ‘commercial’' nature and made a partial input tax
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deduction inrespect of the purchases which were used both for activities of a
‘commercial’ nature and for activities which were not of that nature.

Following a tax inspection, the Bulgarian tax inspection authorities refused to recognise
arighttofull deduction inrespect of BNT's purchases. BNT then brought an action
before the Administrativen sad Sofia-grad (Sofia Administrative Court, Bulgaria), which
decided to stay the proceedings and to refer several questions to the Court of Justice for
a preliminary ruling on the interpretation of Article 2(1)(c), Article 132(1)(q) and

Article 168 of the VAT Directive.

The referring court sought, in essence, to ascertain whether Article 168 of the VAT
Directive must beinterpreted as meaningthatthe public national television provider is
entitled to deduct, in whole or in part, inputtax paid on purchases of goods and services
used for the purposes of its activities that give rise to the right of deduction and its
activities that do not fall within the scope of VAT.

The Court explained that the activity of a public national television provider, consisting in
the supply of audiovisual media services to viewers, which is financed by the State inthe
form of subsidies, and for which no fees for the broadcasting are payable by the
viewers, does not constitute a service supplied for consideration within the meaning of
the VAT Directive. It then held that BNT is entitled to deduct input VAT for purchases of
goods and services used for the purposes of its activities which give riseto the right to
deduct andis not entitled to deduct input VAT for purchases of goods and services used
for the purposes of its activities which do not fall within the scope of VAT.

Itis the use made of the goods and services acquired as inputs for the purposes of
taxable transactions that justifies the inputtax deduction, and the way in which such
purchases arefinancedis irrelevant for the purposes of determining the right of
deduction. In addition, it follows from Articles 173 to 175 of the VAT Directive that the
calculation of a deductible proportion to determine the amount of deductible VAT is, in
principle, reserved solely to goods and services used by a taxable person to carry out
both economic transactions which give rise to a right to deduct and those which do not,
such as exempt transactions.

However, activities which, in view of their non-economic nature, do not fall within the
scope of the VAT Directive, must be excluded from the calculation of the deductible
proportion referredtoin Articles 173 to 175 of that directive.

Itis, therefore, for the Member States to determine the methods and criteria for
apportioning input VAT between taxable transactions and transactions not falling within
the scope of VAT, taking into account theaims and broad logic of the VAT Directive in
compliance with the principle of proportionality.
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Judgment of 30 April 2020, CTT - Correios de Portugal (C-661/18, EU:C:2020:335)

(Reference for a preliminary ruling - Value added tax (VAT) - Directive 2006/112/EC - Deduction of
input tax - Article 173 - Mixed taxable person - Deduction methods - Pro rata method -
Deduction on the basis of actual use - Article 184 to Article 186 - Adjustment of deductions -
Change in the factors used to determine the amount to be deducted - Output transaction
incorrectly regarded as VAT-exempt - National measure prohibiting a change in the deduction
method for years that have already elapsed - Limitation period - Principles of fiscal neutrality,
legal certainty, effectiveness, and proportionality)

CTTis a company that operates on the market for the provision of postal servicesin
Portugal. It has, inter alia, public service obligations on this market. Its transactions
falling within the scope of the universal postal service are VAT-exempt under

Article 132(1)(a) of the VAT Directive and therefore do not giveriseto a right to deduct.
Since it also carries out transactions which are subject to VAT and give rise to a rightto
deduct, itis a‘mixed’ taxable person.

Under a binding tax rulingissued in 2007, the Tax and Customs Authority took the view
that the postal bill-payment services offered by CTT were tax-exempt. The validity of that
bindingtax ruling expired on 31 December 2012.

On 1 January 2013, the market for the provision of postal services was liberalised in
Portugal, in accordance with EU law. However, itis only in 2015 that doubts arose
regarding the fiscal consequences of the liberalisation of the Portuguese postal market.
CTT started to pay VAT on postal bill-payment services from April 2015 and, on 23 June
2015, requested an update of the 2007 binding tax ruling. In a new binding tax ruling of
20 November 2015, the Tax and Customs Authority specified that postal bill-payment
services carried out from 1 January 2013 onwards no longer fell within the scope of the
VAT exemption for public postal services. Consequently, in 2016, CTT paid VAT in respect
of postal bill-paymenttransactions carried out from 1 January 2013 onwards and made
an additional back payment of VAT for 2013 as well as for 2014 and 2015, by submitting
adjustment declarations. In addition, in those adjustment declarations, CTT changed the
method it used to calculate deductions, as part of the VAT which had previously been
deducted using the pro rata method was then deducted using the actual use method.
That new method resulted overallin an additional VAT deduction.

Following a tax inspection concerning the financial year 2015, the tax authority pointed
out that the deduction method may not be altered oncethe final proportion has been
applied and concluded that CTT, which had already applied the final proportion, was out
of time to alter its deduction method. In addition, it considered that there was no legal
basis in national law for CTT's adjustment request inrelation to the changein its
deduction method. The tax authority therefore refused to accept the additional
deduction based on the change in the deduction method, but adjusted thefinal
proportions for the period 2013 to 2015 on the ground that postal bill-payment
transactions carried out during that period were not VAT-exempt.
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On 21 March 2018, CTT submitted an application for an arbitration ruling before the
Tribunal Arbitral Tributario (Centro de Arbitragem Administrativa) (Tax Arbitration
Tribunal (Centre for Administrative Arbitration), Portugal), the referring court, arguing
that the principles of effectiveness and equivalence were incompatible with an
interpretation of Portuguese law to the effectthat the deduction method to be used
may be determined only when the invoices are received.

That court decided to stay the proceedings and to refer questions to the Court of Justice
about the possibility of changing the deduction method once the final proportion has
been fixed and about the correction of deductions made.

In its judgment, the Courtheld, first, that Article 173 of the VAT Directive TVA, read in the
light of the EU law principles of fiscal neutrality, legal certainty and proportionality, does
not preclude a Member State, when authorising a taxable person to deduct VAT on the
basis of the use made of all or part of the goods and services used both for transactions
in respect of which VAT is deductible and for transactionsin respect of which VAT is not
deductible pursuantto that provision, from prohibiting such a taxable person from
changing the deduction method once the final proportion has been fixed.

Secondly, the Court held that Articles 184 to 186 of the VAT Directive, read in the light of
the EU law principles of fiscal neutrality, effectiveness and proportionality, preclude
national legislation under which a taxable person that has deducted VAT charged on the
acquisition of goods and services used both for transactions in respect of which VAT is
deductible and for transactionsin respect of which VAT is not deductible, using the
turnover-based method, is denied the opportunity, once the final proportion has been
fixed pursuantto Article 175(3) of the VAT Directive, to correct those deductions, by
using the actual use method in a situation where:

— the Member State concerned authorises taxable persons to deduct VAT on the basis
of the use made of all or part of the goods and services used both for transactions in
respect of which VAT is deductible and for transactions in respect of which VAT is not
deductible, pursuant to Article 173(2)(c) of that directive;

— the taxable person was unaware, and actingin good faith, when choosing the
deduction method, thata transaction which it regarded as exempt was in fact taxable;

— the general limitation period fixed by the national law for the purposes of adjusting
deductions has not yet expired, and

—the change in the deduction method makes it possible to establish more precisely the
proportion of VAT relating to transactions in respect of which VAT is deductible.

Judgment of 8 May 2019, Zwigzek Gmin Zagtebia Miedziowego (C-566/17, EU:C:2019:390)

(Reference for a preliminary ruling - Common system of value added tax (VAT) - Directive
2006/112/EC - Article 168(a) - Deduction of input tax - Principle of VAT neutrality - Taxable
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person carrying out both economic and non-economic activities - Goods and services acquired for
the purpose of carrying out both transactions subject to VAT and transactions not subject to VAT -
Lack of apportionment criteria in national legislation - Principle of fiscal legality)

Zwigzek Gmin Zagtebia Miedziowego is a Polish association of municipalities. Itis a legal
person that performs some of the statutory duties for which its member municipalities
are responsible, which are not economic activities subject to VAT. In 2013, it began
providing additional services to individuals, consisting, in particular, in supplying
properties with appropriate containers for mixed waste and removing and transporting
containers for green waste and for construction and demolition waste. The supply of
those services isan economic activity covered by the common system of VAT.

In the context of those activities, the association of municipalities incurred expenditure
some of which was mixed expenditure that could not be attributed exclusively either to
non-economic transactions carried out by the association of municipalities, which fall
outside the common system of VAT, or to its economic transactions, that is, transactions
subject to VAT.

Since the legislation in force in Poland contained no specific rules regarding the criteria
and methods for apportioning the input VAT paid in respect of mixed expenditure
between economicand non-economic activities, the association of municipalities
requested a tax ruling, so that it could determine how the VAT borne on that
expenditure should be treated. In its reply, the tax authority stated, essentially, that it
was for the taxable person to choose an appropriate method for apportioning input VAT
between taxed transactionsin respect of which VAT was deductible and exempted
transactions in respect of which VAT was not deductible.

The association of municipalities subsequently challenged the tax ruling, bringing an
action before the referring court, the Wojewo6dzki Sgd Administracyjny we Wroctawiu
(Regional Administrative Court, Wroctaw, Poland). It argued that, given the absence of
national rules regarding the criteriaand methods for apportioning the input VAT paidin
respect of mixed expenditure, it could not be required to apply a method for
apportioning such input VAT, and that itwas, therefore, entitled to deduct the VAT on
mixed expenditure in full.

The referring court pointed out that the Naczelny Sgd Administracyjny (Supreme
Administrative Court, Poland) had held, on the basis of the principle of fiscal legality
enshrined in Article 217 of the Constitution of the Republic of Poland, that, in the
absence of such criteria in national law, a taxable person was entitled to deduct VAT in
full, including the share of the input tax connected with transactions falling outside the
scope of the common system of VAT.

However, the referring court had doubts as to whether such an interpretation of
national law was compatible with the VAT Directive. It therefore referred a question to
the Court of Justice for a preliminary ruling, asking it to consider whether thatlack of
national legislation had the effect of permitting, for that reason alone, a taxable person,
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such as the association of municipalities, to deduct in full the input VAT paidin respect
of mixed expenditure.

The Court held that Article 168(a) of the VAT Directive mustbe interpreted as precluding
a national practice which permits a taxable personto deductin full the input VAT
charged inrespectof its acquisition of goods and services for the purposes of both
economic activities subject to VAT and non-economic activities not falling within the
scope of VAT, owing to the lack of specific rulesin the applicable tax legislation regarding
the criteria and methods of apportionment which would enable that taxable person to
determine the shares of that input VAT which must be regarded as being connected to
its economic and non-economic activities respectively.

The Courtin fact pointed out that, under Article 168(a) of the VAT Directive, a taxable
person is entitled to deduct input VAT only inso far as goods and services are used for
the purposes of its taxed transactions. Consequently, deductionis not allowed in respect
of exempt transactions or transactions which do not fall within the scope of VAT.

The Court then stated that, where a taxable person uses goods and services to carry out
both economic transactionsin respect of which VAT is deductible and economic
transactions inrespectof whichitis not (that is, exempt transactions), it follows from
Articles 173 to 175 of the VAT Directive thatthe share of deductible VAT mustbe
proportional to the amount attributable to the taxable person’s taxed economic
transactions.

Itis true that the VAT Directive does not lay down any specific rules regarding the criteria
and methods for apportioning the input VAT paid in respect of mixed expenditure
between economic and non-economic activities. The Member States thus have a margin
of discretion inthat regard. However, the mere lack of such rules inthe applicable tax
legislation in no way meansthat a taxable person is entitled to deduct the input VAT
relating to such expenditure in full in respect also of the share of input tax which is
connected to transactions falling outside the scope of the common system of VAT.
Establishing such a right of deduction in full would broaden the scope of that right,
contrary to the basic principles of the common system of VAT.

Lastly, the Court noted that the principle of fiscal legality, which may be regarded as
forming part of the EU legal order as a general principle of law, does not require every
technical aspect of taxation to be regulated exhaustively. Therefore, it is not contrary to
the principle of fiscal legality for a taxable person to be under an obligation to determine
the share of its mixed expenditure that relates to economic transactions. In the common
system of VAT, such a requirement is not an essential element that defines one of the
substantive features of VAT and which, for that reason, must be expressly provided for
by the applicable tax legislation, but, as a pre-condition which the taxable person must
satisfy in order to qualify for the right of deduction, is merely an ancillary element.
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IV. Limitations on the right of deduction

The limitations discussed in the present part are broader in scope than the restrictions
provided for in Article 176 of the VAT Directive. They are in fact limits on the right of
deduction.

Judgment of 13 February 2014, Maks Pen (C-18/13, EU:C:2014:69)

(Taxation - Common system of value added tax - Directive 2006/112/EC - Deduction of input tax -
Supplies made - Tax inspection - Supplier not having the necessary resources - Concept of tax
evasion - Obligation to make a finding of tax evasion of the court’s own motion - Requirement
that the service actually be supplied - Requirement to keep accounts in sufficient detail - Legal
proceedings - National court prohibited from classifying the tax evasion as a criminal offence and
adversely affecting the applicant’s situation)

In this case, the Court pointed out thatthe option granted to the Member States, under
the first paragraph of Article 273 of the VAT Directive, to impose other obligations which
they deem necessaryto ensurethe correct collection of VAT and to prevent evasion may
not, as the second paragraph of Article 273 states, be relied upon in order toimpose
additional invoicing obligations over and above those laid down in the directive. The
Court also stated thatany failure by the service provider to complete certain accounting
requirements cannot call into question the right of deduction to which the recipient of
services supplied is entitled in respect of the VAT paid for those services where the
invoices relating to the services supplied contain all the information required by

Article 226 of the VAT Directive. Accordingly, the Court held that the VAT Directive
precludes a national provision according to which a serviceis deemed to have been
supplied at the time when the conditions governing recognition of the revenue arising
from that service are satisfied.

Judgmentof 22 June 2016, Gemeente Woerden (C-267/15, EU:C:2016:466)

(Reference for a preliminary ruling - Value added tax - Inputtax - Deduction)

In this case, a municipality in the Netherlands, classified as a taxable person for the
purposes of the VAT Directive, commissioned the construction of two buildings which it
then sold for a price below the cost of construction to a purchaser which subsequently
allowed a third party to use parts of the buildings free of charge. Leases over the other
parts were granted for consideration to various tenants. The referring court asked the
Court of Justice whether, in such a situation, the taxable person is entitled to deduct all
of the VAT invoiced in respect of the construction of the buildings, or only a part thereof,
in proportion to the parts of the buildings which the purchaser uses for economic
activities, thatis to say the grant of a lease for consideration.
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The Court of Justice observed that the VAT Directive does not make the right of
deduction subject to any condition relating to the use made of the goods and services at
issue by the person who receives those goods and services from the taxable person,
since that would imply that everytransaction of a taxable personwith a purchaseror a
lessee who does not carry out an economic activity, such as private individuals, would
limit the taxable person’s right to deduct input tax.

Moreover, accordingto the Court, a condition pursuant to which the use of the goods or
services atissue by their purchaser or lessee determines whether a supplier hasthe
right to deduct input tax would mean that the taxable person’s right to deduct would
depend on the subsequent actions of the purchaser or lessee, who would always be
capable of changing the use of the propertyin the short or long term.

The Court held that the result of an economic transaction isirrelevantfor the right to
deduct, provided that the activity itself is subject to VAT, and, consequently, that the
taxable person in question is entitled to deduct all of the VAT paid in respect of the
construction of the buildings, and not only a part of that tax in proportion to the parts of
the buildings which the purchaser uses for economic activities.

Order of 9 January 2023, A.T.S. 2003 (C-289/22, EU:C:2023:26)

(Reference for a preliminary ruling - Article 99 of the Rules of Procedure - Taxation - Value added
tax (VAT) - Directive 2006/112/EC - Articles 167, 168 and 178 - Right to deduct input VAT - Fraud -
Proof - Duty of care of the taxable person - Consideration of an infringement of the national
provisions governing the supply of services at issue)

In this case, the factual context of which was presented in Part Il, entitled ‘Origin and
scope of the right of deduction’, the Court was asked to decide whether, under the VAT
Directive, the authorities of a Member State may classify the choice of a taxable person
to carry on an economic activity in a way that enablesit to reduce its costs as ‘an
unlawful exercise of the right’and, on that ground, refuse that taxable person the right
to deduct input VAT.

The Court answered that question in the negative, provided that it has not been
established that there is a wholly artificial arrangement which does not reflecteconomic
reality and is set up with the sole aim or, at the very least, with the essential aim, of
obtaining a tax advantage the grant of which would be contrary to the purposes of the
VAT Directive.

In that regard, the Court already held, in the sphere of VAT, that, where a taxable person
has a choice between two transactions, that person is not obliged to choose the one
which involves paying the higher amountof VAT but, on the contrary, may choose to
structure his or her business so as to limit his or her tax liability. Taxable persons are
thus generally free to choose the organisational structures and the form of transactions
which they consider to be most appropriate for their economic activities and for the
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purpose of limiting their tax burdens.

Judgment of 26 April 2017, Farkas (C-564/15, EU:C:2017:302)

(Reference for a preliminary ruling - Plea alleging infringement of EU law raised by the court of its
own motion - Principles of equivalence and effectiveness - Common system of value added tax -
Directive 2006/112/EC - Right to deduct input tax - Reverse charge system - Article 199(1)(g) -
Application only in the case of immovable property - Unduepayment of the tax by the purchaser
of property to the seller as a result of an incorrectly drawn up invoice - Tax authority’s decision
holding that the property purchaser has an outstanding tax liability, refusing payment of the
deduction soughtby the purchaser, and imposing a tax penalty)

Mr Farkas purchased a mobile hangar from an insolvent company in an electronic
auction organised by the Hungarian tax authority. He subsequently deducted the VAT
relating to the acquisitionin accordance with the rules applicable to the ordinary tax
system, which is to say, after having paid the VAT to the seller. However, according to the
tax authorities, the applicable VAT regime was the reverse charge regime, in accordance
with which the purchaser must pay the VAT directly to the Treasury. The tax authorities
therefore refused to allow Mr Farkas to exercise the right to deduct the VAT and
imposed a tax penalty on him.

M. Farkas brought an action before the Kecskeméti kdzigazgatasi és munkatgyi birésag
(Administrative and Labour Court, Kecskemét, Hungary), the referring court, in order to
ask the Court of Justice whether the refusal of his right to make a deductionwas
compatible with EU law.

The referring court accordingly asked the Court of Justice, inter alia, whether the
provisions of the VAT Directive and the principles of fiscal neutrality and proportionality
preclude, in a situation such asthat inthe main proceedings, the purchaser of an item of
property from being deprived of the right to deduct the VAT which he has paid to the
seller whenthat tax was not due, on the basis of an invoice drawn up in accordance with
the rules of the ordinary VAT regime, where the relevant transaction came under the
reverse charge mechanism, and the seller has paid that VAT to the Treasury.

The Court held that the provisions of the VAT Directive, as amended by Directive
2010/45, and the principles of fiscal neutrality, effectiveness and proportionality must be
interpreted to the effect that, in a situation such as that in the main proceedings, they do
not preclude the purchaser of an item of property from being deprived of the right to
deduct the VAT which he paid to the seller when that tax was not due, on the basis of an
invoice drawn up inaccordance with the rules of the ordinary value added tax regime,
where the relevant transaction came under the reverse charge mechanism, and the
seller paid thattax to the Treasury. However, to the extent thatreimbursement of the
unduly invoiced VAT by the seller to the purchaser becomesimpossible or excessively
difficult, in particularin the case of the insolvency of the seller, those principles require
that the purchaser be able to address his application for reimbursement to the tax
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authority directly.

Given that, in principle, it falls to the Member States to determine the conditions in
which improperly invoiced VAT may be adjusted, the Court has accepted that a system in
which, first, the seller of the property who has paid the VAT to the tax authorityin error
may seek to be reimbursed and, secondly, the purchaser of that property may bring a
civil law action against that seller for recovery of the sums paid but not due, observes
the principles of neutrality and effectiveness. Such a system enables the purchaser who
bore the taxinvoiced in error to obtain reimbursement of the sums unduly paid.

However, if reimbursement of the VAT becomes impossible or excessively difficult, in
particular inthe case of the insolvency of the seller, the principle of effectiveness may
require thatthe purchaser of the property concerned be able to address his application
for reimbursement to the tax authority directly. Thus, the Member States must provide
for the instruments and the detailed procedural rules necessary to enable the purchaser
to recover the unduly invoiced tax, in order to respectthe principle of effectiveness.

Judgmentof 11 April 2019, PORR Epitési Kft. (C-691/17, EU:C:2019:327)

(Reference for a preliminary ruling - Taxation - Common system of value added tax - Directive
2006/112/EC - Right to deduct value added tax (VAT) paid as input tax - Article 199(1)(a) - Reverse
charge procedure - Unduepayment of the tax by the recipient of services to the suppliers on the
basis of an invoice drawn up incorrectly according to the rules on ordinary taxation - Tax
authority’s decision holding that the recipient of services has an outstanding tax liability and
refusing a claim for deduction - No examination by the tax authority of the possibility of
reimbursement of the tax)

In connection with the construction of a motorway, PORR, a Hungarian company,
accepted, from several suppliers, invoices drawn up under the ordinary tax regime and
on which VAT was entered. PORR paid those invoices, deducted the amounts of VAT
entered, and then sought reimbursement of the VAT. However, after a retrospective
examination of PORR’s tax returns, the Hungarian tax authority took the view that the
economic transactions entered on the invoices related to a principal activity of
construction and that, in accordance with the applicable national rules, the transactions
should have been subjectto the reverse charge VAT regime. The issuers of the invoices
should therefore have drawn up the invoices without entering VAT on them or should
have entered on themthat they were subject to the reverse charge regime. A tax
assessmentnotice for the VAT was then issued.

PORR brought an action before the referring court, which asked the Court of Justice
whether a tax authority may, in the absence of any suspicion of tax evasion, refuse an
undertaking theright to deduct the VAT which that undertaking, as the recipient of
services, unduly paid to the supplier of those services on the basis of an invoice drawn
up by the supplier in accordance with the rules of the ordinary VAT regime, whereas the
relevant transaction fell under the reverse charge mechanism.
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In the first place, the Court of Justice pointed out that, under the reverse charge regime,
no VAT payment takes place between the supplier and the recipient of services, the
recipient beingliable, in respect of the transactions carried out, for the input VAT, while
being able, in principle, to deduct that tax so that no amount is payable to the tax
authorities.

The Court found that, in this case, besides the fact that the invoices did not satisfy the
formal requirements provided for under the national legislation which transposed the
VAT Directive, a substantive requirement of that regime was not met, namely the
payment of the VAT to the tax authorities by the taxable person claiming deduction. That
situation prevented the competent tax authority from investigating the application of
the reverse chargeregime andledto a risk of a loss of tax revenue for the Member State
concerned. Moreover, the VAT paid by PORR to the suppliers of services which issued
the invoices was not due, whereas the right to deduct can be exercised only in respect of
taxes actually due. PORR could not, therefore, claim a right to deduct the VAT.

In the second place, the Court pointed out that the tax authority is not required, before
rejectingthe claim for deduction of VAT, either to ascertain whether the issuers of the
incorrect invoices can correct those invoices on the basis of the national legislation or to
order such correction.

The Court again stipulated that, in the situation where the reimbursementby the
supplier of services to the recipient of those services of the VAT unduly invoiced would
be impossible or excessively difficult, in particular in the case of the insolvency of the
supplier, the recipient of the services must be able to address its application for
reimbursement to the tax authorities directly. However, the VAT must actually have
been paid to the Treasury by the supplier of the services. Such an application would,
however, be distinct from the claim for deduction of VAT.

V. Rules governing exercise of the right of deduction

Judgment of 15 September 2016, Senatex (C-518/14, EU:C:2016:691)

(Reference for a preliminary ruling - Common system of value added tax - Directive
2006/112/EC - Article 167, Article 178(a), Article 179 and Article 226(3) - Deduction of input tax -
Invoices not showing a tax number or VAT identification number - Legislation of a Member State
excluding the ex tunc correction of an invoice)

In this case, the German tax authority refused to allow the applicant in the main
proceedings, a wholesale textile business, to deduct the input VAT it had paid, for the
years in which the invoices held by it had beenissued, on the ground that, in their
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original form, they did not satisfy the requirements of national tax legislation. Under
that legislation, the correction of an invoice in relation to a detail which must be
mentioned, namely the VAT identification number, did not have retroactive effect, so
that the right to deduct VAT exercised on the basis of the corrected invoice related not
to the year in which theinvoice was originally drawn up, but to the year in which it was
corrected.

The commission statements which the company had issued to its commercial agents
and the invoices of an advertising designer for 2009 to 2011 failed to include the tax
number or VAT identification number of the addressee, a situation which was rectified in
2013 during an on-the-spot check carried out by the tax authority.

Nonetheless, the tax officeissued amended tax notices for 2008 to 2011 in which, on the
basis of the findings made inits on-the-spot check, it reduced the sums which the
company was entitled to deduct as VAT, on the ground that the conditions for deduction
had not been satisfied for those years, but had only been met from the time of
correction of the invoices, in 2013.

Consequently, the Courtwas required in this case to decide theissue of the temporal
effect of the rectification of incorrect invoices on the exercise of the right to deduct VAT.

The Court pointed out, first, thatit follows from the first paragraph of Article 179 of the
VAT Directive that theright to deduct VAT must in principle be exercised in respect of
the period duringwhich (i) the right has arisen and (ii) the taxable person is in
possession of an invoice. Secondly, the Court pointed out that the rightto deduction of
VAT is an integral part of the VAT scheme and in principle may not be limited, and that
therightis exercisable immediately in respect of all the taxes charged on transactions
relating toinputs. The deduction systemis meant to relieve the operator entirely of the
burden of the VAT due or paid in the course of all his or her economic activities.
However, according to the Court, national legislation which applies interest for late
payment on the amounts of VAT it considers to be due before correction of the invoice
originally drawn up imposes a tax burden deriving from VAT on those economic
activities, even though the common system of VAT guarantees the neutrality of that tax.

Next, the Court observed that the fundamental principle of the neutrality of VAT
requires deduction of input VAT to be allowed if the substantive requirements are
satisfied, even if the taxable persons have failed to comply with some formal conditions.
Holding an invoice showing the details mentioned in Article 226 of the VAT Directive is,
however, a formal condition, not a substantive condition, of the right to deduct VAT.

Consequently, the Courtheld thatseveral provisions of the VAT Directive, in particular
the rules governing exercise of the right of deduction, preclude national legislation such
as that atissue.
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Judgment of 15 September 2016, Barlis 06 - Investimentos Imobiliarios e Turisticos
(C-516/14, EU:C:2016:690)

(Reference for a preliminary ruling - Common system of value added tax - Directive

2006/112/EC - Article 178(a) - Right of deduction - Conditions of exercise - Article 226(6) and (7) -
Details required in invoices - Extent and nature of the services rendered - Date on which the
supply of services is made)

In this case, the applicant inthe main proceedings, a company established in Portugal,
contested the refusal of the Autoridade Tributaria e Aduaneira(Tax and Customs
Authority, Portugal) to allow the deduction of input VAT paid by the company as the
recipient of legal services rendered by a firm of lawyers, on the ground that the invoices
issued by the firm did not satisfy the formal requirements laid down by national
legislation. The question referred by the national tribunal concerned, first, certain details
which must appear on invoices, such as the extent and nature of the services rendered
and the date of supply of the services and, secondly, whether or not tax authorities can
refuse the right to deduct VAT on the sole ground that an invoice does not contain such
information.

First of all, the Court, after acknowledging that invoices mentioning only ‘legal services
rendered from [a date] until the present date’ do not, a priori, comply with the
requirements of Article 226(6) of the VAT Directive, and that invoices mentioning only
‘legal services rendered until the present date’ do not, a priori, comply either with the
requirements of Article 226(6) or with those of Article 226(7), requested the referring
tribunal to ascertain whether the annexes produced bythe company provided a more
detailed description of the legal servicesin question in the main proceedings and could
be treated as invoices by virtue of Article 219 of that directive, as documents that
amended the initial invoice and referred specifically and unambiguously to it.

Next, the Court held that tax authorities cannot refuse the right to deduct VAT on the
sole ground that an invoice does not satisfy the conditions required by Article 226(6) and
(7) of the VAT Directive if they have available all the information to ascertain whether the
substantive conditions for that right are satisfied. According to the Court, the authorities
cannot confine themselves to examining the invoice itself and must also take account of
the additional information provided by the taxable person.

Judgmentof 12 April 2018, Biosafe - Industria de Reciclagens (C-8/17, EU:C:2018:249)

(Reference for a preliminary ruling - Value added tax (VAT) - Directive 2006/112/EC - Articles 63,
167, 168, 178 to 180, 182 and 219 - Principle of fiscal neutrality - Right to deduct VAT - Period
allowed by national law for exercising that right - Deduction of additional VAT paid to the State
that was the subject of documents rectifying the initial invoices following atax adjustment - The
date from which the period starts to run)
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In this case, following a tax inspection carried outin 2011, the Portuguese tax authorities
issued adjusted VAT notices concerning supplies of goods which had taken place
between February 2008 and May 2010 and in respect of which the applicantinthe main
proceedings, Biosafe, had incorrectly applied a reduced VAT rate instead of the normal
rate. Biosafe then made a VAT adjustment by paying the additional VAT and claimed
reimbursement from its trading partner, also liable to VAT, by issuing debit notes to it.
The trading partner, which had received the goods sold by Biosafe, refused to pay the
additional VAT on the ground, in particular, thatit could not make a deduction because
the period of four years laid down by the national legislation had expired and that it was
not for it to bear the consequences of an error for which Biosafe was solely responsible.

The Court of Justice held that a taxable person may be authorised to make a VAT
deduction evenifitdid not exercise itsright during the period in which the right arose,
thatis to say at the time when the tax became chargeable, subject, however, to
compliance with certain conditions and procedures determined by national legislation.

The Court pointed out that a limitation period the expiry of which has the effect of
penalising a taxable person that has not been sufficiently diligent and has failed to claim
deduction of input VAT, by making it forfeit its right to deduct the VAT, cannot be
regarded asincompatible with the regime established by the VAT Directive, provided
that the limitation period complies with the principles of equivalence and effectiveness.

The Court noted, however, that ithad been objectively impossible for Biosafe's trading
partner to exercise its right of deduction prior to the VAT adjustment carried out by
Biosafe, since it had not beenin possession of the documents rectifying the initial
invoices and had not known that additional VAT was due.

It was only following that adjustment that the substantive and formal conditions giving
rise toaright to deduct VAT were met and that the trading partner could therefore
request to be relieved of the VAT burden due or paid in accordance with the VAT
Directive and the principle of fiscal neutrality. Accordingly, since the trading partner had
not shown any lack of diligence before receiving the debit notes, and since there was no
abuse or fraudulent collusion with Biosafe, a period which started to run from the date
of issue of the initial invoices and which, for certain transactions, expired before this
adjustment, could not validly be used to deny the exercise of the right to deduct VAT.

Judgmentof 14 May 2020, AGROBET CZ (C-446/18, EU:C:2020:369)

(Reference for a preliminary ruling - Common system of value added tax (VAT) - Directive
2006/112/EC - Deduction of input tax - Excess VAT - Excess VAT withheld following the initiation of
a tax investigation procedure - Request for refund of the part of the excess relating to transactions
not covered by that procedure - Refusal of the tax administration)

In this judgment, the Court held that Articles 179, 183 and 273 of the VAT Directive, read
in the light of the principle of fiscal neutrality, do not preclude a national law that does
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not provide for the possibility, for the tax administration, of granting, before the end of a
tax investigation procedure relating to a VAT return stating an excess for a specified tax
period, a refund of the part of the excess relating to transactions not covered by that
procedure at thetime of its opening, in so far asitis not possible to determine in a clear,
precise and unequivocal manner that excess VAT - the amount of which may be lower
than that relating to operations not covered by that procedure - will remain regardless
of the outcome of that procedure.

In this case, a Czech company lodged two VAT returns for the tax periods corresponding
to the months of December 2015 andJanuary 2016, with each stating a VAT excess. The
Czech tax authorities then initiated tax investigation procedures that were limited to
certain operations covered by those two VAT returns, namely those relating to rapeseed
oil. Since rapeseed oil from Poland had been marketed in the Czech Republicin an
unmodified form before being delivered to Poland again by the company concerned, the
Czech tax authorities had doubts regarding compliance with the conditions necessary
for the company to be able to benefit from the VAT exemption on deliveries of rapeseed
oil and to be able to deduct the input VAT paid on the relevant purchases. Having
brought complaints againstthe initiation of those procedures, the Czech company
claimed that, since the tax authorities’ doubts concerned only a small part of the
declared excess VAT, the retention of the entirety of that excess was incompatible with
EU law. However, the tax authorities claimed, as was confirmed by the referring court,
that, since the Czech Code of Tax Procedure did not expressly provide for the possibility
of issuing a partial tax assessment, it could not adopt such a power in the absence of
any legal basis and that, since the excess VAT related to the entire tax period, it could
only be treated as an indivisible whole.

In its judgment, the Courtfirst recalled that, under the VAT Directive, the taxable person
is to make the deduction by subtracting from the total amount of VAT due for a given tax
period the total amount of VAT in respect of which, during the same period, the right of
deduction has arisen. Where, for a given tax period, the amount of deductions exceeds
the amount of VAT due, the excess may be refunded or carried forward to the following
period and Czech law opted for refunds. The Court held that, while it is true that such
excess VAT may only appear in the VAT return as a single figure, that does not mean that
the excess must be considered to constitute an inseparable whole that isimpossible to
divide into a disputed part and an undisputed part relating respectively to specific
operations covered or not by a tax investigation procedure. The VAT Directive does not
precludethe partial or split carryover or refund of the excess VAT and draws a clear
distinction between the substantive requirements of the right to deduct VAT and the
formal requirements of that right. Thus, the obligation to comply with the procedures
for exercisingthe rightto deduct VAT when submitting a VAT return does not prevent
the taxable person, in the absence of any contrary provisionsin that directive, from
subsequently exercising, in a partial manner, the rights and material claims deriving, for
each transaction, from the substantive requirements of the right to deduct.
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The Court alsorecalled that those modalities may not infringe the principle of fiscal
neutrality. Modalities thatdo not enable a taxable personto target a part of the excess
VAT, which it considers to be undisputed, would amount to preventing it from claiming
the existence of such an undisputed partand from being able to claim a refund of that
part by forcing it to bear, in part, the burden of the tax, which is not in accordance with
the principle of fiscal neutrality.

The Court concluded from this that, read in the light of the principle of fiscal neutrality,
the VAT Directive may not be interpreted as meaning that it excludes, in principle, the
possibility of identifying, for a tax period, an undisputed part of the excess VAT indicated
on a VAT return thatis likely to give rise to a partial carryover or refund of that excess.

Next, as regards the conditions under which it may be considered that a part of the
excess VAT is undisputed in the context of a tax investigation procedure, the Court
noted thatitis possible to regard part of that excess as undisputed only if the amount of
tax due and the amount of deductible tax relating to those transactions are themselves
undisputed.

The Court noted in that connection thatthe tax authorities mustensure not only that, at
the end of the tax investigation procedure, the amount of tax due and the amount of
deductible tax corresponding to transactions not covered by the procedure will not be
likely to vary from the amounts declared by the taxable person, but also that the
elements which contributed to the calculation of the part of the excess claimed to be
undisputed cannot be called into question before the end of the procedure and that it
will therefore not be required to broaden the scope of the procedureto include all or
part of the operations that were originally not covered by it.

Lastly, the Court pointed out that the possibility for the taxable person to claim that part
of the excess VAT for a taxable period is undisputed in order to obtain a refund before
the end of the tax investigation procedure does not automatically imply an obligation on
the tax authoritiesto refund or carryover that part in advance, even when it accepts that
part to be undisputed. Such an obligation is conditional upon the existence of excess
VAT relating to the entire tax period in question. Thus, that obligation, since it relates to
a specific tax period, must not exist only with regard to the amount of tax due and the
amount of deductible tax correspondingto the transactions not covered by that
procedure, identified as being undisputed by the tax administration, but with regard to
the part of the excess VAT that will remain regardless of the outcome of the tax
investigation procedure and which, alone, may, ultimately, be regarded as undisputed.
In that regard, the Court noted that that undisputed part of the excess VAT may, where
appropriate, be lessthanthe part of the excess claimed by the taxable person and
relating to the said amounts.

Furthermore, the Court pointed out that national legislation, such as the Czech
legislation, which, in the context of measures adopted by a Member State under
Article 273 of the VAT Directive, do not authorise a taxable person to provide evidence
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establishing the existence of an undisputed part of the excess VAT or authorise the tax
authorities to take a decision in that regard would be contrary to the principle of sound
administration and would therefore not be compatible with the VAT Directive.

Judgment of 15 November 2017, Geissel and Butin (C-374/16 and C-375/16, EU:C:2017:867)

(References for a preliminary ruling - Taxation - Value added tax (VAT) - Directive 2006/112/EC -
Article 168(a), Article 178(a) and Article 226(5) - Deduction of input tax - Compulsory content of

invoices - Legitimate expectation on the part of the taxable person regarding the existence of the
conditions giving rise to the right to deduct)

The German tax authorities had refused the deduction of input VAT on the basis of
invoices, issued inthe course of a trade in motor vehicles, which contained the address
where the issuer of the invoices could bereached by post, but where it did not carry on
any economic activity.

The Court was asked to give a preliminary ruling and held that the VAT Directive
precludes national legislation which makes the exercise of the right to deduct input VAT
subject to the condition that the address where the issuer of an invoice carries on its
economic activity must beindicated on the invoice.

The detailed rules regarding the indication of the address of the issuer of the invoice,
which are a formal condition of the right to deduct VAT, cannot be a decisive condition
for the purposes of the deduction of VAT, since, according to the case-law, the right of
deduction must be allowed if the substantive requirements are satisfied, even if certain
formal conditions have not been satisfied.

Moreover, the purpose of the details which must be shown on aninvoice, in accordance
with Article 226 of the VAT Directive, is to allow the tax authorities to monitor the
payment of the tax due and the existence of a right to deduct VAT. To that end, the aim
of indicating the address, name and VAT identification number of the issuer of the
invoice is to make it possible to establish a link between a given economic transaction
and a specific economicoperator, namely the issuer of the invoice. The identification of
the issuer of the invoice allows the tax authorities to check whether the amount of VAT
giving riseto the deduction has been declared and paid. Such identification also allows
the taxable person to check whether the issuer of the invoice is a taxable person for the
purposes of the VAT rules.

The Court pointed out in this connection that the VAT identification number of the
supplier of the goods or servicesis an essential piece of information in that
identification. That number is easily accessible and verifiable by the tax authorities.

The Court also pointed out that the deduction system is intended to relieve the trader
entirely of the burden of the VAT payable or paidin the course of all its economic
activities. In orderto achieve the objectives pursued by that system, it is not necessary
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to lay down an obligation toindicate the address where the issuer of the invoice carries
out its economic activity.

Thatinterpretation is confirmed by the judgment of 22 October 2015, PPUH Stehcemp
(C-277/14, EU:C:2015:719), in which the Courtruled that it was possible to deduct input
VAT on the basis of invoicesissued by a company which a national court had found to be
a non-existent trader. The fact that no economic activity could be carried out at that
company’s seat does not mean that that activity could not be conducted in places other
than the company’s seat, in particular when those activities are carried out remotely
through the use of new computer technologies.

VI. The adjustment of deductions

Judgment of 10 October 2013, Pactor Vastgoed (C-622/11, EU:C:2013:649)

(Sixth VAT Directive - Articles 13C and 20 - Supply of immovable property - Right to opt for
taxation - Right to deduction - Adjustment of deductions - Recovery of sums due following
adjustment of a VAT deduction - Taxable person liable for payment - Taxable person other than
the person who initially applied the deduction and who is extraneous to the taxed transaction
which gave rise to the deduction)

In this case, the defendant in the main proceedings, the company Pactor Vastgoed,
purchased animmovable property and opted for taxation of thatsupply, as had the
supplierwhenit acquired the property. Subsequently, Pactor Vastgoed let the property,
that transaction being exempt from VAT, and thereafter sold it, that supply also being
exempt from VAT. Taking the view that the supply made to Pactor Vastgoed did not
satisfy the conditions laid down by national law and that, consequently, that supply
should have been exempted from VAT, the Netherlands tax authority issued a notice of
additional assessment in respect of VAT to Pactor Vastgoed for an amount
correspondingto the amount due following adjustment of the VAT deduction applied by
the supplier on the occasion of its acquisition of the immovable property subsequently
supplied by it to Pactor Vastgoed.

The Hoge Raad der Nederlanden (Supreme Court of the Netherlands), hearing the
ensuing dispute, questioned the Court of Justice as to whether amounts due following
the adjustment of a VAT deduction may berecovered from a taxable person otherthan
the taxable person that applied that deduction.

The Court of Justice pointed out that the adjustment mechanism is an integral part of
the VAT deduction scheme. The rules governing the adjustment of deductions are
intended to enhance the precision of deductions so as to ensure the neutrality of VAT,
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with the result that transactions effected at an earlier stage continue to give rise to the
right to deduct only to the extent thatthey are used to make supplies themselves
subject to VAT. The aimis to establish a close and direct relationship between the right
to deduct input VAT and the use of the goods and services concerned for taxable output
transactions.

The Court held that amounts due following the adjustment of a VAT deduction cannot
be recovered from a taxable person other than the taxable person that applied the
deduction. Any different interpretation would, according to the Court, be incompatible
with the aims pursued by the rules governing the adjustment of deductions. The option
of providingthata person other than the taxable person isto be held jointly and
severally liable for payment of the tax cannot be interpreted as allowing the imposition
of a separate tax liability on that other person. Moreover, in the event of successive
suppliesof an immovable property, the fact that one of the taxable persons concerned
did not, at the time of the supply in which it participated, comply with the rules
governing the exercise of the right to opt for taxation cannot have the consequence of
requiring that taxable person to pay the tax debtdue following the adjustment of a VAT
deduction applied by another taxable personin relation to one of those suppliesin
respect of which the firsttaxable person is extraneous.

Judgmentof 9 June 2016, Wolfgang und Dr. Wilfried Rey Grundstiicksgemeinschaft
(C-332/14, EU:C:2016:417)

(Reference for a preliminary ruling - Taxation - Value added tax - Directive 77/388/EEC - Third
subparagraph of Article 17(5) - Field of application - Deduction of input tax - Goods and services
used for both taxable and exempt transactions (mixed-use goods and services) - Determination of
the assignation of goods and services purchased for the construction, use, conservation and
maintenance of a building that serves to carry out, in part, transactions in respect of which VAT is
deductible and, in part, transactions in respect of which VAT is not deductible - Amendment of the
national legislation laying down the method of calculating the deductible proportion - Article 20 -
Adjustment of deductions - Legal certainty - Legitimate expectations)

In this case, the taxable person, a property partnership governed by German civil law,
demolished an old building on a plot of land owned by it and constructed a building
there for both residential and commercial use. The building contained 6 residential and
commercial unitsand 10 underground parking spaces. Some of the units and parking
spaces were let.

The taxable person calculated its entitlement to deduct VAT paid for the demolition and
construction works by applying an allocation key based on the ratio between the
turnover generated by the activity, subject to VAT, of letting the commercial units and
associated car parking spaces and the turnover arising from the other, VAT-exempt,
letting transactions. However, some parts of the building which it had originally been
envisaged would be used for carrying out taxed transactions were ultimately let exempt
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from VAT. Taking the view that the deduction of VAT should be made using a more
precise allocation key thanthe one based on turnover, namely one based on floor area,
the German tax authority applied the latter allocation key and reduced the deduction
percentage that the taxable personwas allowed.

That difference of opinion led the national court to ask the Court of Justice, with regard
to the adjustment of VAT deductions, whether the Sixth Directive must be interpreted as
precluding deductions made in respect of goods or services falling within Article 17(5) of
the directive from being adjusted following the alteration, during the adjustment period
in question, of the VAT allocation key used to calculate those deductions. It also asked
whether the principles of legal certainty and of the protection of legitimate expectations
preclude national legislation which does not expressly prescribe an input tax
adjustment, within the meaning of Article 20 of the Sixth Directive, following
amendment of the VAT allocation key used to calculate certain deductions or lay down
transitional arrangements.

The Court held that the Sixth Directive requires VAT deductions made in respect of
goods or services falling within Article 17(5) of that directive to be adjusted following the
adoption, during the adjustment period in question, of a VAT allocation key used to
calculate those deductions that departs from the method provided for by the directive
for determining the deduction entitlement. Initial deductions must be adjusted where,
after the return giving rise to the deduction is made, some change occursin the factors
used to determine the amount to be deducted. The allocation key and, therefore, the
method of calculating the amount of the deduction applied constitute factors used to
determine theamountto be deducted.

The Court also held that the principles of legal certainty and of the protection of
legitimate expectations must be interpreted as not precluding national legislation which
does not expressly prescribe aninputtax adjustment following amendment of the VAT
allocation key used to calculate certain deductions, or lay down transitional
arrangements, even though the input tax allocation applied by the taxable person in
accordance with the allocation key applicable before thatamendment had been
recognised as generally reasonable by the supreme court.

According to the Court, it follows that the principles of legal certainty and of the
protection of legitimate expectations cannot be interpreted as meaning that, in order for
an adjustment of the deduction entitlement to be capable of being imposed in the event
of the method of calculating that entitlement being amended, the national legislation by
virtue of which that amendmentwas made must have expressly pointed out that such
adjustment is mandatory. Nevertheless, in particular situations, where the principles
mentioned so require, it may be necessary to introduce transitional arrangements
appropriate to the circumstances. Thus, a national legislature may breach the principles
mentioned when it suddenly and unexpectedly adopts a new law which withdraws a
right that taxable persons had previously enjoyed, without allowing them the necessary
time to adjust, when the objective to be attained did not so require. That is especially
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true where taxable persons need time to adapt when the withdrawal of the right which
they had previously enjoyed obliges themto carry out consequential economic
adjustments.

However, the Court noted that an amendment of the calculation method has the effect
not of withdrawing the right to deduct possessed by taxable persons but of adapting its
ambit. The Court also observed that, in principle, such anamendment does not in itself
mean that taxable persons carry out consequential economic adjustments, and so time
to adapt does not appear strictly necessary.

Judgmentof 3June 2021, Administratia Judeteana a Finantelor Publice Suceava and Others
(C-182/20, EU:C:2021:442)

(Reference for a preliminary ruling - Value added tax (VAT) - Directive 2006/112/EC - Right to
deduct - Adjustment of deductions - Insolvency proceedings - National legislation providing for
automatic refusal to allow deduction of VAT in respect of taxable transactions that occurred prior
to the initiation of those proceedings)

One of the applicants in the main proceedings, BE, was a company governed by
Romanian law that had carried on an economic activity for the purposes of the VAT
Directive and was declared insolvent in 2015. After being declared insolvent, BE was the
subject of a tax inspection that culminated in the adoption of a tax assessment notice
imposing on it the obligation to pay a certain sum in respect of the adjustment of VAT
deductions, as provided for in Articles 184 to 186 of the VAT Directive, which it had made
for the period duringwhich it had carried on an economic activity and was registered as
a taxable person for VAT purposes.

In 2018, the appeal lodged against that tax assessment notice was rejected, the tax
authorities taking the view that BE had ceased to carryon an economic activity when it
was declared insolvent. Those authorities noted, in that regard, that such a declaration
of insolvency entailed a procedure for the liquidation and sale of assets with a view to
the repayment of debts, and that the transactions carried out in the context of that
procedure did not, in themselves, have any economic purpose. Further, accordingto
those authorities, the fact thatthe sale of assets in the context of the insolvency
proceedings was subject to VAT was irrelevant.

Legal proceedings ensued and an appeal was brought before the Curtea de Apel
Suceava (Court of Appeal, Suceava, Romania), the referring court. BE argued before that
court that, during the insolvency proceedings, it had been validly registered as a taxable
person for VAT purposes, so that the activities connected with the insolvency
proceedings remained within the scope of VAT, which had continued to be levied.

The referring court therefore raised the question, essentially, of whether Articles 184 to
186 of the VAT Directive must be interpreted as precluding national legislation or
practice whereby the initiation of insolvency proceedings in respect of an economic
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operator, entailing the liquidation of its assets for the benefit of its creditors,
automatically places an obligation on that operator to adjust the VAT deductions which it
has made in respect of goods and services acquired before it was declared insolvent.

The Court pointed out that only activities of an economic nature are covered by VAT. It
follows that, if it should prove to be the case that, as from the initiation of insolvency
proceedings, no economic activity can be carried out, there can be no taxed transactions
that would allow theright to deduct to be exercised, which would make it necessary to
adjust deductions.

In order to answer the question of whether the declaration of insolvency of an
undertaking necessarily puts an end to its economic activities, the Court pointed out that
an activity must considered per se and without regard to its purpose or results.
Therefore, although the initiation of insolvency proceedings in respect of a taxable
person changes, inaccordance with the ruleslaid downin national law, the purposes of
that taxable person’s transactions, in the sense that those purposes no longer include
the long-term operation of its business, butrelate solely to its liquidation for the
purposes of extinguishing debts followed by its dissolution, that cannot, in itself, affect
the economic nature of the transactions carried out in the course of that business.

In this case, BE had continued, during the insolvency proceedings, to be registered as a
taxable person. Moreover, the tax authorities had made the transactions carried outin
the course of those proceedings subject to VAT. That confirmed that BE had in fact
continued its economic activity and carried out taxed transactions despite being
declared insolvent.

In conclusion, the Court held that Articles 184 to 186 of the VAT Directive preclude
national legislation or practice whereby the initiation of insolvency proceedings in
respect of an economic operator, entailing the liquidation of its assets for the benefit of
its creditors, automatically places an obligation on thatoperator to adjust the VAT
deductionswhich it has made in respect of goods and services acquired before it was
declared insolvent, where the initiation of those proceedingsis not such asto prevent
that operator’s economic activity from being continued, in particular for the purposes of
the liquidation of the undertaking concerned.

Judgment of 17 September 2020, Stichting Schoonzicht (C-791/18, EU:C:2020:731)

(Reference for a preliminary ruling - Value added tax (VAT) - Directive 2006/112/EC - Immovable
property acquired as capital goods - Deduction of input tax paid - Adjustment of the initial
deduction - Single adjustment of that deduction in full after the goods in question are first used -
Adjustment period)

The applicantin the main proceedings, Stichting Schoonzicht, had built an apartment
complex comprising seven residential apartments on a plot of land belonging toit. At
the time of construction of the complex, Stichting Schoonzicht had intended to use it for

December 2024 85 curia.europa.eu


http://curia.europa.eu/juris/documents.jsf?num=C-791/18

The deduction of value added tax

taxable purposes, and accordingly itdeducted in full the VAT which had been charged to
it.

However, some of the apartments were subsequentlylet out, and so the firstuse of
those apartments was tax exempt.

On account of that exemption, Stichting Schoonzicht was required to adjust the VAT
deduction and so, in accordance with national law, was required to pay, in a single step,
the entire portion of the tax attributable to the leased apartments during the period in
which they had been occupied.

Taking the view that Article 187 of the VAT Directive precluded national law in so far as it
provided that the entire initial deduction mustbe adjusted at the time when capital
goods are first used, Stichting Schoonzicht lodged an objection to the adjustmentwhich
it had thus beenrequired to make.

That objection was rejected and the dispute ultimately came before the Hoge Raad der
Nederlanden (Supreme Court of the Netherlands). That courtraised the issue, in
essence, of whether the national legislation which provided that the total amount of the
initial VAT deduction for capital goods must be adjusted in a single stepin theyear in
which the goods in question are firstused, where the intention of the operator
regarding the actual use of the goods has changed, is contrary to the VAT Directive.

The Court first of all pointed out thatArticles 184 and 185 of the VAT Directive set out, in
general, the conditions under which the national tax authorities must require initially
deducted VAT to be adjusted. Article 186 of the directive, however, provides thatthe
detailed rules for applying Articles 184 and 185 fall within the competence of the
Member States. Itis only so far as concerns capital goods that Articles 187 to 192 of the
VAT Directive provide for certain detailed rules, which are mandatory, for the
adjustment of VAT deductions.

As regards the cominginto existence of an obligation to make an adjustment, that
obligation is defined in Article 184 of the VAT Directive as broadly as possible, inasmuch
as ‘theinitial deduction shall be adjusted whereitis higher or lower than that to which
the taxable person was entitled’, which applies also to the adjustment of deductions
made in respect of capital goods.

Next, the Court explained that the scheme of spreading out adjustments, provided for in
Article 187 of the VAT Directive, under whicha Member State may provide that the
adjustment period, which, in the case of immovable property acquired as capital goods,
may extend over a period of 20 years, begins with the firstuse of the capital goods in
qguestion, covers variations following the first use of the goods compared with the
deduction entitlement for the year of their first use.

However, Article 187 of the VAT Directive does not govern the rules for the adjustment
which must be applied if, at the precise time of the first use of the capital goods, the
deduction entitlement is higher or lower than theinitial deduction. The logic underlying
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the adjustment which must be made where variations in the factors initially taken into
consideration to determine theamountto be deducted occur during the use of the
capital goods concerned is different from that underlying the adjustment which must be
made where the initial deduction is lower or higher than that to which the taxable
person is entitled when the goods are first used, on account of the actual use of those
goods.

As a consequence, the determination of the rules for the adjustment of the initial
deduction at thetime the capital goods in question arefirst used, where it becomes
apparent that, at that time, that deduction was higher than that which the taxable
person was entitled to deduct, having regard to the actual use of the goods, does not fall
within the scope of Article 187 of the VAT Directive but within that of Articles 184 and
185 of that directive, and the Member States are responsible for determining those
rules, pursuant to Article 186 of the VAT Directive. Those rules must, however, comply
with the principle of fiscal neutrality on which the common system of VAT is based.

In conclusion, the Court held that Articles 184 to 187 of the VAT Directive must be
interpreted as not precluding a capital goods adjustment scheme, laid down in national
rules, in which the adjustment is to be spread over several years, from providing that, in
the year the goods in question are first used, where that year is also the firstadjustment
year, the total amount of the initial deduction for those capital goods is adjustedin a
single step, if, when firstused, it becomes apparent that that deduction deviates from
the deduction which the taxable person was entitled to apply on the basis of the actual
use of those goods.

Judgment of 9] uly 2020, Finanzamt Bad Neuenahr-Ahrweiler (C-374/19, EU:C:2020:546)

(Reference for a preliminary ruling - Value added tax (VAT) - Directive 2006/112/EC - Adjustment
of deductions - Variation in the deduction entitlement - Capital goods used for both taxed and
exempt transactions - Cessation of the activity giving rise to the right of deduction - Remaining
use solely for exempt transactions)

The applicant in the main proceedings, HF, was the parentcompany of a limited liability
company that operated a retirement home exemptfrom VAT. In 2003, the latter
company constructed a cafeteria inan annex to the retirementhome, which was
accessible tovisitors through an outside entrance and to residents of the retirement
home via the home’s dining room.

HF initially declared that itwould use the cafeteria in question exclusively for taxable
transactions, since it was intended for use by external visitors and not by residents of
the retirementhome. After a tax audit in 2006, the tax authority took the view that it was
unlikely that absolutely no residents at all would visit and use the cafeteria. The parties
to the main proceedings therefore agreed to assume tax-exempt use of the cafeteria at
10%, resultingin aninitial VAT adjustment.
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Following a second audit in 2013, the tax authority found that, from 2009 to 2012, the
limited liability company had not carried out sales transactions in the cafeteria atissue
and that, in February 2013, the business had been removed from the commercial
register. That finding led the tax authority to make a further adjustment for those years,
since the cafeteria had no longer been used at all for transactions givingrise to the right
to deduct input VAT. Accordingto the tax authority, that fact constituted a change for
the purpose of Article 185 of the VAT Directive requiring an adjustment of the deduction
for those years.

Legal proceedings were brought, ultimately, before the Bundesfinanzhof (Federal Fiscal
Court, Germany), the referring court.

The referring court pointed out that the reason the cafeteria at issue ceased operating
was the lack of economic viability, which did not in itself constitute a change in the
circumstances giving rise to the deduction entitlement for the purpose of Article 185(1)
of the VAT Directive. Taxable use of the cafeteria had ceased fully and that earlier use
had not been replaced by increased tax-exempt use of the cafeteria by the residents of
the retirementhome.

The referring court asked the Court of Justice, in essence, whether Articles 184, 185 and
187 of the VAT Directive preclude national legislation pursuant to which a taxable person
is requiredto adjust theinitial VAT deduction relating to the construction of a cafeteria
intended to be used for both taxed and exempt transactions where it has ceased all
taxed transactionsin the cafeteria.

The Court pointed out that the adjustment mechanism provided for in Articles 184 to
187 of the VAT Directive is an integral part of the VAT deduction scheme. That
mechanism aims to establish a close and direct relationship between theright to deduct
input VAT and the use of the goods or services concerned for taxed outputtransactions.
Where goods or services acquired by a taxable person are used for the purposes of
transactions that are exempt or do not fall within the scope of VAT, no output tax can be
collected or input tax deducted.

The Court also pointed out that the right of deduction is retained in principle even if
subsequently, by reason of circumstances beyond its control, the taxable person does
not make use of the goods and services which gave rise to a deduction in the context of
taxed transactions. However, that solution applies to situations in which, while the
expenditure in question had beenincurred for the purpose of carrying out taxed
transactions, those transactions did not in fact materialise, with the result that no
transactions were effected.

In this instance, however, taxed transactions had ceased while exempt transactions had
continued to be carried out. That necessarily meant that the cafeteria's premises, which
were an integral part of a retirement home operated as an activity exempt from VAT, did
not remain empty, but were used from then on exclusively for exempt transactions.
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In sofar as the goods or services acquired by the applicant in the main proceedings for
the purpose of constructing the cafeteria at issue were used, from 2009 to 2012,
exclusively for the purpose of its exempttransactions - which was nevertheless a matter
for the referring courtto determine - the transactions carried out at the earlier stage
were no longer used to make taxed supplies and were therefore subject to the
deduction adjustmentmechanism.

In conclusion, the Court held that Articles 184, 185 and 187 of the VAT Directive must be
interpreted as not precluding national legislation pursuant to which a taxable person is
requiredto adjust the initial VAT deduction relating to the construction of a cafeteria
intended to be used for both taxed and exempt transactions whereit has ceased all
taxed transactionsin the cafeteria’s premises and has continued to carry out exempt
transactions inthose premises.

Judgment of 12 September 2024, Drebers (C-243/23, EU:C:2024:736)

(Reference for a preliminary ruling - Common system of value added tax (VAT) - Directive
2006/112/EC - Article 187 - Adjustment of deductions - Extended adjustment period for
immovable property acquired as capital goods - Concept of ‘capital goods’- Article 190 - Option
for Member States to treat as capital goods services with characteristics similar to those normally
associated with those goods - Building extension and renovation works - Possibility under
national law of treating such works as the construction or acquisition of immovable property -
Restrictions - Direct effect of Article 190 - Margin of discretion)

L BV was a Belgian law firm which, for the purposes of that economic activity, had an
immovable property.

Between 2007 and 2015, significant works were carried out on that building, following
which it consisted of renovated buildings and newly built parts.

On 1 January 2014, Belgium abolished the VAT exemption previously applicable to the
exercise of the profession of lawyer. Accordingly, taking the view that the works
concerned constituted immovable property acquired as capital goods subject to an
extended adjustment period of 15 years and that, consequently, that period was still
ongoing, L BV deducted part of the VAT which it had paid in respect of the costs of those
works.

Following a tax inspection, the tax authority took the view that those works were not
subject to the extended adjustment period but to the standard adjustment period of five
years. For that reason, it considered thatL BV remained liable for an amount of VAT
relating to the deductions made. L BV objected by bringing an action before a court of
firstinstance, whichruledin partin L BV's favour.

Hearing the appeal, the referring court expressed doubts as to, inter alia, the
compatibility with the VAT Directive of the Belgian legislation under whichitis not
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possible to apply the extended adjustment period to works to substantially extend and
renovate a building.

The Court of Justice ruled that such legislation is not compatible with Article 190 of the
VAT Directive, read in conjunction with Article 187 of that directive and in the light of the
principle of fiscal neutrality. It observed that the possibility for the Member States to
extend the adjustment period up to 20 years for immovable property acquired as capital
goods, as provided for in the third subparagraph of Article 187(1) of the VAT Directive, is
intended to enhance the precision of deductions, while adapting those detailed rules to
the particular characteristics of those goods, which concern, inter alia, the duration of
their economic life, which is much longer than that of other capital goods.

Given that the construction works concerned were taxed as a supply of services and not
as a supply of goods within the meaning of the VAT Directive, they did not, as such, fall
within the concept of immovable property acquired as capital goods' referred toin
Article 187(1) of the VAT Directive. Therefore, the detailed adjustment rules laid down in
that article were not, in themselves, applicable to those works.

Nevertheless, the Court found that the option to treat as capital goods services with
characteristics similar to those normally associated with those goods, laid downin
Article 190 of the VAT Directive, which served as a basis for the actions of the tax
authoritiesin this case, also applies toimmovable property acquired as capital goods. In
that regard, the Court stated that that article refers in a general manner to the concept
of ‘capital goods', without excluding immovable property acquired as capital goods
which, despite its specific treatment, continues to fall within the general category of
capital goods. It follows that, in the light of the aim of Article 190 of the VAT Directive
and in order to enhance the precision of deductions of VAT paid on services according to
the duration of their economic life, the Member States maytreat, for the purposes of
the adjustment mechanism, certain services, as the case may be, as capital goods or
immovable property acquired as capital goods.

However, when exercising that discretion, they must comply with the principle of fiscal
neutrality as a specificexpression of the principle of equal treatment, as well as the aim
of Article 190 of the VAT Directive. In that context, the Member States cannot disregard
the duration of the economic life of the effects of the services that are to be treated as
capital goods, given that the similarity of the characteristics of the services and goods
concerned for the purposes of the adjustment mechanism depends on the duration of
their economic life.

The Court added that, in thelight of the aim of Article 190 of the VAT Directive, the fact
that the construction works concerned did not constitute a conversion of a building,
within the meaning of thatdirective, was irrelevant in thatregard.
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VIl. The refunding of VAT

The right of a taxable person established in a Member State to obtain a refund of VAT paid in
another Member State, in the manner governed by Directive 2008/9, is the counterpart of
such a person’s right, established by the VAT Directive, to deduct input VAT paid in his or her
own Member State. According to the Court's settled case-law, the right of taxable persons to
deduct the VAT due or already paid on goods purchased and services received as inputs
from the VAT which they are liable to pay is a fundamental principle of the common system
of VAT established by EU legislation.

Judgmentof 21 June2012, Elsacom (C-294/11, EU:C:2012:382)

(Eighth VAT Directive - Arrangements for the refund of VAT to taxable persons not established in
the territory of the country - Time limit within which refund applications are to be submitted -
Time bar)

In this case, the Italian tax authorities refused to refund the VAT which the respondent in
the main proceedings, Elsacom NV, had paidin 1999. The refund application was
submitted on 27 July 2000. Thereason given by the tax authorities for refusing the
application was that itwas out of time, since the time limitfor submitting it had expired
on 30 June 2000.

The referring court asked the Court of Justice whether the time limit laid downin the
Eighth Directive for the submission by taxable persons not established in the territory of
the country of applications for the refund of VAT is a mandatory time limit.

The Court observed that the period prescribed by the last sentence of the first
subparagraph of Article 7(1) of the Eighth Directive is not to be understood as a non-
mandatory time limit, meaning a time limit failure to comply with which would not result
in atime bar. Indeed, having regard to the wording of the provision in question and to
the objective pursued by the Eighth Directive, namely that of eliminating‘discrepancies
between the arrangements currentlyin forcein Member States, which give rise in some
cases to deflection of trade and distortion of competition’, the Court held that the six-
month time limit laid down by the directive for submitting an application for a VAT
refund is a mandatory time limit.

Judgment of 25 October 2012, Daimler and Widex (C-318/11 and C-319/11, EU:C:2012:666)

(Common system of value added tax - Directive 2006/112/EC - Articles 170 and 171 - Eighth VAT
Directive - Article 1 - Directive 2008/9/EC - Article 3(a) - Arrangements for the refund of value
added tax to taxable persons not established in the territory of the country - Taxable persons
established in one Member State and carrying out in another Member State only technical testing
or research activities)
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In this case, the references for a preliminary rulingwere made in the context of two
disputes, one between an undertaking established in Germany and the Skatteverket
(Swedish Tax Board) and the other between an undertaking established in Denmark and
the same tax authority. The disputes concerned the lawfulness of the Skatteverket's
decisions rejecting their applications for the refund of VAT paid in Sweden on the
purchase of goods or services. The tax authority had decided not to grant the refunds
on the ground that the two undertakings each had a fixed establishment in Sweden. The
first undertaking, which had the seat of its economic activity in Germany, carried out
winter testing of cars at testinginstallationsin Sweden, where it had a wholly owned
subsidiary that provided it with premises, test tracks and services connected with the
test activities. In the context of the testing of cars, it had made acquisitions. The second
undertaking, which had the seat of its economic activity in Denmark, had a research
division in Sweden. It had also acquired goods and services, for the research activity
which it carried out in that research division. Neither of the companies had carried out
taxable output transactions in Sweden through their technical testing and research
departments.

In that context, the referring court asked the Court of Justice, in particular, whether a
taxable person for VAT purposes established in one Member State and carrying outin
another Member State only technical testing or research work, not including taxable
transactions, may be regarded as having in that other Member State a fixed
establishment from which business transactions are effected’ within the meaning of
Directive 2008/9.

The Court first of all observed that the concept of ‘fixed establishment from which
business transactions are effected’ includes two cumulative conditions, requiring, first,
the existence of a fixed establishment and, secondly, that ‘transactions’ be carried out
from that establishment. For the purposes of exclusion of a right to a refund, taxable
transactions must actually be carried out by the fixed establishment in the State where
the application for a refund ismade and a mere ability to carry out such transactions
does not suffice.

Next, the Court observed that, in the main proceedings, it was not in dispute that the
undertakings concerned did not carry out taxable output transactions in the Member
State where the applications for a refund had been made through their technical testing
and research departments. It held that, in such circumstances, a right to a refund of the
VAT must be granted, without it being necessary to examine, moreover, whether the
undertakingsin question do actually have a fixed establishment, since the two
conditions forming the criterion of a fixed establishment from which business
transactions are effected’ are cumulative. That interpretation is not called into question
by the fact that the taxable person has, inthe Member State where it has applied for a
refund, a wholly owned subsidiary the purpose of which is almost exclusively to supply it
with various services in respect of its technical testing activity. Indeed, a wholly owned
subsidiary is a taxable legal person on its own account.
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Judgment of 21 October 2021, Wilo Salmson France (C-80/20, EU:C:2021:870)

(Reference for a preliminary ruling - Common system of value added tax (VAT) - Directive
2006/112/EC - Articles 167 to 171 and Article 178(a) - Right to deduct VAT - Refund of VAT to
taxable persons established in a Member State other than the Member State of refund - Holding
of an invoice - Directive 2008/9/EC - Refusal of the refund application - ‘Cancellation’ of the
invoice by the supplier - Issuing of a new invoice - New refund application - Refusal)

During 2012, a company situated in France purchased manufacturing equipment from a
Romanian company. The Romanian company issued invoices for those purchases, on
which VAT was charged. On the basis of those invoices, the French company applied for
a refund of the VAT paid in Romania relating to the period from 1 January to

31 December 2012.

The Romanian tax authorities refused that application for a refund by decision of
14 )anuary 2014, for reasons relating to the non-compliance of the attached invoices.

The Romanian company then cancelled theinvoicesinitially issued in 2012 and issued
new invoices, in 2015, for the same purchases. In 2015, the French company lodged, on
the basis of the new invoices drawn up by the Romanian company, a new application for
a refund of the VAT relating to the same equipment, covering the period between

1 August and 31 October 2015. That application was also refused by the Romanian
authorities, by decision of 12 May 2016, on the ground that the French company had not
complied with national rules and had already applied for a refund of the VAT entered on
those invoices.

The French company lodged a complaint against that decision. By decision of

2 September 2016, the Romanian tax authorities dismissed that complaint on the
ground that the VAT inrespect of which the refund was sought had been the subject of a
previous refund application and that the transactionsin respect of which the refund was
sought related not to 2015, but to 2012.

The disputewas then brought before the Tribunalul Bucuresti (Regional Court,
Bucharest, Romania), which decided to stay the proceedings and to refer several
qguestions to the Court of Justice for a preliminaryruling.

By its first question, the referring court asked, in essence, whether Articles 167 to 171
and 178 of the VAT Directive, as amended by Directive 2010/45, and Directive 2008/9
must be interpreted as meaning that the right to a refund of the VAT chargedon a
supply of goods can be exercised by a taxable person not established in the Member
State of refund but established in another Member State, if that taxable person does not
hold an invoice, within the meaning of the VAT Directive, relating to the purchase of the
goods concerned.

By its second and fourth questions, the referring courtwished to establish whether
Articles 167 to 171 and 178 of the VAT Directive and the first alternative in Article 14(1)(@)
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of Directive 2008/9 must be interpreted as precluding an application for a refund of VAT
relating to a given refund period from being refused on the ground that that VAT
became chargeable during an earlier refund period, although it was invoiced only during
that given period.

Lastly, by its third question, thereferring court asked the Court of Justice, in essence,
whether Articles 167 to 171 and 178 of the VAT Directive and Directive 2008/9 mustbe
interpreted as meaning that the unilateral cancellation of an invoice by a supplier, after
the Member State of refund has adopted a decision refusing the refund application
based on that invoice, and although that decision has already become final, followed by
theissuingby thatsupplier, during a subsequent refund period, of a new invoice relating
to the same supplies, which are not called into question, has an effect on the existence
of arighttoa VAT refund which has already been exercised and on the period in respect
of which that right must be exercised.

Tothe first question, the Courtanswered that a taxable person established in one
Member State and that does not hold an invoice within the meaning of the VAT
Directive, cannot exercise the right to a refund of VAT from the tax authorities of
another Member State. The Court clarified that, only if a document contains such
serious defects that they deprive the national tax authorities of the information
necessary to support a refund application can such a document be regarded as not
constituting an‘invoice’, within the meaning of the VAT Directive.

Next, in answer to the second question, the Court held that an application for a refund
of VAT relatingto a given refund period may not be refused on the sole ground that that
VAT became chargeable during an earlier refund period, although it was invoiced only
during that given period.

In answer to the third question, the Court held thatthe unilateral cancellation of an
invoice by a supplier, after the Member State of refund has adopted a decision refusing
the VAT refund application based on that invoice, and although that decision has already
become final, followed by theissuing by that supplier, during a subsequent refund
period, of a new invoice relating to the same supplies, which are not called into
qguestion, has no effect on the existence of a right to a VAT refund which has already
been exercised or on the period in respect of which that right must be exercised.

Judgment of 21 October 2021, CHEP Equipment Pooling (C-396/20, EU:C:2021:867)

(Reference for a preliminary ruling - Taxation - Value added tax (VAT) - Detailed rules for the
refund of VAT to taxable persons not established in the Member State of refund - Directive
2008/9/EC - Article 20(1) - Request for additional information by the Member State of refund -
Elements which may be the subject of a request for additional information - Discrepancy between
the amount shown in the refund application and that on the invoices submitted - Principle of
good administration - Principle of VAT neutrality - Limitation period - Implications for rectifying
the taxable person’s error)
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CHEP Equipment Pooling was a company incorporated under Belgian law and subject to
VAT that specialised in the marketing of pallets. Having purchased palletsin Hungary
which it then rented to its subsidiaries in various Member States, on 28 September 2017
it submitted to the Hungarian authorities, in its capacity as a taxable person for VAT
purposes in Belgium, an application for the refund of input VAT paid in respect of goods
and services purchased between 1 January and 31 December 2016.

Having found that the VAT statement submitted sometimes referred to invoices in
respect of which VAT had already been refunded, and having noticed, moreover,
discrepancies between the VAT amounts set out in the VAT statement and those stated
on the attached invoices, the amount invoiced being in some cases lower than that set
outin that statementand in other cases higher, on 2 November 2017 the first-tier tax
authority asked CHEP Equipment Pooling to provide it with additional information in
respect of 143 invoices.

After examining the additional documents submitted by CHEP Equipment Pooling, the
tax authority partly granted the application for a refund. In particular, in respect of the
items in which the amount of VAT was lower than that shown on the corresponding
invoice, it refunded only the amountshown on the refund application.

CHEP Equipment Pooling then lodged a complaint against that decision, arguing that the
amount of VAT shown on the invoices gaveit, in theory, a right to a refund of VAT that
was greater thanthatwhich it had claimedin the statement. The tax authority dismissed
that complaint and legal proceedings were brought before the Kuria (Supreme Court,
Hungary), the referring court, which decided to stay the proceedings and to refer a
question to the Court of Justice for a preliminary ruling.

The referring court asked the Court of Justice, in essence, whether Article 20(1) of
Directive 2008/9 mustbe interpreted as precluding the tax authority of the Member
State in which an application for a VAT refund is made by a taxable person established in
another Member State from taking the view thatit has sufficient information to decide
on that application without inviting that taxable person to provide additional
information.

The Court held that, since theright to a refund is a fundamental principle of the
common system of VAT established by the EU legislature and the principle of VAT
neutralityrequires the deduction or refund of input VAT to be allowed if the substantive
requirements are satisfied, the tax authority of the Member State of refund must, when
giving its decision on a refund application in which there are discrepancies between the
amounts of VAT shown in the refund application and those stated on some of the
invoices submitted, observe the principle of neutrality and the principle of sound
administration.

Thus, where, following an error by the taxable person which has been duly detected, the
tax authority concerned has been able to establish with certainty the amount of VAT that
should be refunded to the taxable person, the principle of good administration requires
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it, by the means it considers most appropriate, to inform the taxable person of that
error diligently in order to invite it to rectify its refund application so that the tax
authority may grant that refund.

Moreover, in the absence of such aninvitation, the tax authority of the Member State
concerned would disproportionately breach the principle of VAT neutrality by leaving the
taxable person liable to pay the VAT in respect of which itis entitled to obtain a refund,
whereas the common system of VAT is intended to relieve the operator entirely of the
burden of the VAT due or paidin the course of all its economic activities.

Accordingly, the Courtheld thatArticle 20(1) of Directive 2008/9, read in the light of the
principles of fiscal neutrality and good administration, must be interpreted as meaning
that it precludes the tax authority of the Member State of refund, whereitis certain,
where appropriate in the light of additional information provided by the taxable person,
that the amount of input VAT actually paid, as stated on the invoice attached to the
refund application, is higher than the amount stated in that application, from refunding
the VAT only up to the latter amount, without having first invited the taxable person,
diligently and by the means it considers most appropriate, to rectify that refund
application by an application which isdeemed to have been lodged on the date of the
initial application.

Judgment of 9 September 2021, GE Auto Service Leasing (C-294/20, EU:C:2021:723)

(Reference for a preliminary ruling - Harmonisation of the laws of the Member States relating to
turnover taxes - Eighth Directive 79/1072/EEC - Articles 3, 6 and 7 - Arrangements for the refund
of value added tax (VAT)- Taxable persons not established in the territory of the country - Refusal
to refund VAT paid - Documents supporting entitlement to a refund - Failure to submit supporting
documents within the time limits given)

Auto Service was a company established in Germany which submitted applications to
the Oficina nacional de gestion tributaria - IVA de no establecidos (National Tax
Administration Office - VAT for non-established taxable persons, Spain) (‘the Spanish tax
authority’) for the refund of VAT paid by traders or professional practitioners not
established in Spain.

Subsequently, the Spanish tax authority sent Auto Service two formal requests to
produce the originals of the invoices on the basis of which it was applying for a refund
and to provide it with clarifications concerning the transactions carried outin Spainand
the use of the goods or services acquired to which the refund application related. Auto
Service informed the Spanish tax authority that it was proceeding with its refund
application but was experiencing difficulties in producing the documents requested. The
tax authority then rejected its applications for a refund.

Auto Service filed a request for review of the decisions rejecting its refund applications
and lodged with itsrequestsome, but not all of the invoices requested by the Spanish
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tax authority. Before deciding on the review proceedings, the Spanish tax authority
issued Auto Service with a fresh request for information, to which Auto Service did not
respond. Sinceit did not have all the documents requested, the Spanish tax authority
dismissed the review proceedings.

Legal proceedings ensued inthe course of which Auto Service produced the documents
that the Spanish tax authority had requested. However, the tax tribunal and the
Audiencia Nacional (National High Court, Spain) dismissed Auto Service's claims on the
ground that the evidence provingits entitlement to the refund of the VAT should have
been produced at the administrative procedure stage and could no longer be produced
at the stage of an administrative review or contentious administrative action.

The case was then broughtbefore the Tribunal Supremo (Supreme Court, Spain), which
found that the substantive requirements for entitlement to a VAT refund had been
satisfied in this case and, consequently, set aside the judgment of the Audiencia
Nacional (National High Court) and referred the case back to that court for itsruling. The
Audiencia Nacional (National High Court) then referred questions to the Court of Justice
for a preliminary ruling concerning, in essence, the time at which evidence provingthe
entitlement to a VAT refund mustbe produced.

The Court of Justice observed, first of all, thatit is clear from Articles 3 and 4 of the
Eighth Directive that a taxable person is only eligible for a VAT refund if it discharges the
obligations laid down in those articles, which include submitting originals of invoices or
import documents for the transactions subject to VAT in the Member State of refund.

Next, the Court held, by analogy with its case-law relating to refusal of the right to
deduct VAT, that the provisions of the Eighth Directive do not preclude national
legislation under which the rightto a VAT refund may be refused where, without
reasonable justification and despite having been sent formal requests for information,
the taxable person has not produced the documents to prove that the substantive
requirements for obtaining that refund have been satisfied before the tax authority
adopts its decision. However, the same provisions do not prevent Member States from
acceptingthe production of such evidence subsequently to that decision.

Sinceitis not governed by the Eighth Directive, the enactment of measures under which
evidence is not to be taken into account whereit is produced after a decision rejectinga
refund application has been adopted is a matter for the national law of each Member
State, by virtue of the principle of the procedural autonomy of Member States, provided
nevertheless that those measures are not less favourable than those governing similar
domestic situations (principle of equivalence) and do not make it impossible in practice
or excessively difficult to exercise rights conferred by EU law (principle of effectiveness).

In conclusion, the Court held that the provisions of the Eighth Directive and the
principles of EU law, in particular the principle of tax neutrality, must beinterpreted as
not precluding an application for the refund of VAT from being rejected where the
taxable person has failed to produce all the documents and information required to
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prove its right to a VAT refund to the competent tax authority within the time limits
given, even though requested by the tax authority, irrespective of the fact that the
documents and information in question were submitted by the taxable person, at its
own initiative, in the review procedure or legal action brought againstthe decision
rejecting such as right to a VAT refund, provided that the principles of equivalence and
effectiveness have been complied with, and that it is for the referring court to verify that
compliance.

The Court went on to add that EU law must be interpreted as meaning that the fact that
a taxable person thatis claiming a refund of VAT and has been requested by the tax
authority to produce documents does not produce them during the administrative
procedure but does so spontaneously during subsequent proceedings does not amount
to an abuse of rights.

Judgment of 17 December 2020, Bundeszentralamt fur Steuern (C-346/19, EU:C:2020:1050)

(Reference for a preliminary ruling - Value added tax (VAT) - Refund of VAT - Directive 2008/9/EC -
Article 8(2)(d) - Article 15 - Indication of number of the invoice - Refund application)

Y, a company established in Austria, made an application for the refund of a VAT credit
to the Bundeszentralamt fur Steuern (Federal Central Tax Office, Germany) by means of
the electronic portal made availabletoitin its Member State of establishment. In the
application form which it filled in, the numbers referred to as invoice numbers
consisted, for each of the goods or servicesin question, not of a sequential number of
the invoice, but of another number, which was in reference to the invoice.

The Federal Central Tax Office rejected the refund application on the ground that Y had
not submitted a refund application in compliance with the legal requirements within the
set deadline. It stated that, on three occasions and prior to the expiry of the deadline, it
had informed Y that the invoice numbers referred toin its application were not
compliant with the legal requirements.

Legal proceedings ensued and the dispute was ultimately brought before the
Bundesfinanzhof (Federal Fiscal Court, Germany), the referring court, which, in doubt as
to the meaning of the term ‘number of the invoice’, in Article 8(2)(d) of Directive 2008/9,
decided to stay the proceedings and to ask the Court of Justice, in essence, whether
Article 8(2)(d) and Article 15(1) of Directive 2008/9, as amended by Directive 2010/66,
must be interpreted as meaningthat, where an application for a refund of VAT does not
contain a sequential number of the invoice, but contains another number which allows
that invoice, and thus, the goods or service in question, to be identified, the tax authority
of the Member State of refund must consider that application ‘submitted’, within the
meaning of Article 15(1) of Directive 2008/9, and proceed with its assessment.

In this judgment, the Court observed, first of all, that, since there is a direct connection
between the VAT Directive and Directive 2008/9, a different meaning cannot be given to
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the concept of ‘invoice number’ depending on which directive is being referred to.
Consequently, it mustbe held that the ‘invoice number mentioned in Article 8(2)(d) of
Directive 2008/9 refers to a sequential number which uniquely identifies the invoice, as
specifiedin Article 226(2) of the VAT Directive.

Nevertheless, the use of a sequential number of the invoice remains a formal condition
which, in certain circumstances, must cede precedence to the application of the
substantive conditions of the right to a refund, in accordance with the principles of
neutralityand of proportionality.

The Court pointed out that the fundamental principle of VAT neutrality requires the
deduction or refund of input VAT to be allowed if the substantive requirements are
satisfied, even if the taxable person has failed to comply with some of the formal
requirements, exceptif non-compliance with such formal requirements effectively
prevents the production of conclusive evidence that the substantive requirements have
been satisfied.

However, it should be bornein mind that Article 20 of Directive 2008/9 offers the
Member State of refund, when it considers that it does not have all the relevant
information on which to make a decision in respect of the whole or part of a refund
application, the possibility to request, in particular from the taxable person or from the
competent authorities of the Member State of establishment, additional information
which must be provided within one month of the date on which the request reaches the
person towhomitis addressed.

Where a numberwhich allows an invoiceto be identified is givenin an application for a
refund, the principle of neutrality and the principle of proportionality therefore require
the tax authority of the Member State of refund to consider the application ‘submitted,
within the meaning of Article 15(1) of Directive 2008/9, and to make use of the option
offered by Article 20(1) of that directive to request the additional information it needs to
reach a decision. This could include a request for production of the sequential number
of the invoice. However, if the tax authority already has available to it the original invoice
or a copy thereof, it must make an assessment of the application without requiring
additional information regarding the sequential number of the invoice.

In conclusion, the Court held that Article 8(2)(d) and Article 15(1) of Directive 2008/9
must be interpreted as meaningthat, where an application for a refund of VAT does not
contain a sequential number of the invoice, butdoes contain another number which
allows that invoice, and thus the good or service in question, to be identified, the tax
authority of the Member State of refund must consider that application ‘submitted’
within the meaning of Article 15(1) of Directive 2008/9, and proceed with its assessment.

The Court added that, in making that assessment, and save where that authority already
has available to it the original invoice or a copy thereof, it may request that the applicant
produce a sequential number which uniquely identifies the invoice and, if that request is
not satisfied within the deadline of one month laid down in Article 20(2) of that directive,
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itis entitled toreject theapplication for a refund.

Judgment of 21 September 2017, SMS group (C-441/16, EU:C:2017:712)

(Reference for a preliminary ruling - Value added tax (VAT) - Eighth Directive 79/1072/EEC -
Directive 2006/112/EC - Taxable person residing in another Member State - Refund of VAT
charged on imported goods - Conditions - Objective elements confirming the intention of the
taxable person to use the imported goods in the course of his economic activities - Serious risk of
non-completion of the transaction that justified the importation)

A German undertaking, SMS group, concluded with Zimekon Handels GmbH, Austria a
contract for the construction and supply of a pipe-welding system for the manufacture
of steel pipingand pipe profiles by means of longitudinal electric welding (‘the RSA"). The
consignee of the RSA was OOO Zimekon, Ukraine.

On 26 June 2008, although the purchaser had paid only an advance on the contract
price, SMS group concluded a subcontracting agreement with Asmas AES, established in
Turkiye, the subject matter of which was the supply of equipment needed by SMS group
to manufacture the RSA (‘the goods at issu€’). As Zimekon Handels GmbH, Austria, had
found itself in financial difficulties, the performance of the contract (between November
2008 and September 2009) was suspended. On 14 September 2009, SMS group
imported the goods at issue from Turkiye into Romania and paid the VAT charged on
those goods. Following importation, the goods were stored in a warehouse located in
Romania. Since the undertaking Zimekon Handels GmbH, Austria, failed to make the
remaining payments, the performance of the contract was not resumed.

SMS group then applied to the tax authority for a refund of the VAT paid to the
Romanian State upon importation of the goods at issue. Its application was refused by
the tax authority on the ground that SMS group had failed to provide any supporting
documents demonstrating the subsequent movements of the goods at issue and their
final recipient, as was required under Romanian law.

The dispute was brought before the Romanian courts and the Inalta Curte de Casatie si
Justitie (High Court of Cassation and Justice, Romania), the referring court, decided to
stay the proceedings and to ask the Court of Justice, in essence, whether the Eighth
Directive, read in conjunction with Article 170 of the VAT Directive, must be interpreted
as precluding a refusal by a Member State to refund the VAT paid on the importation of
goods to a taxable personthatis not established on its territory in circumstances such
as those in the main proceedings where, at the time of importation, the performance of
the contract in connection with which the taxable person purchased and imported those
goods was suspended, the transaction for which they were intended to be used was in
the end not carried out, and the taxable person did not provide proof of their
subsequent movements.

The Court answered that the Eighth Directive, read in conjunction with Article 170 of the
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VAT Directive, must be interpreted as precluding a refusal by a Member State to refund
the VAT paid on the importation of goods to a taxable person thatis not established on
its territory in circumstances such as those inthe main proceedings where, at the time
of importation, the performance of the contract in connection with which the taxable
person purchased and imported those goods was suspended, the transaction for which
they were intended to be used was inthe end not carried out, and the taxable person
did not provide proof of their subsequent movements.

Itis settled case-law of the Court that, in the absence of fraud or abuse, and subject to
any adjustmentswhich maybe madein accordance with the conditions laid down by the
VAT Directive, the right of refund, once it has arisen, is retained.

More specifically, where the taxable person has been unable to use the goods or
services which gave rise to a refundin the context of the planned transaction by reason
of circumstances beyond its control, the right of refund is retained since, in such a case,
thereis norisk of fraud or abuse capable of justifying a refusal to refund.
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